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Abstract  
From onset, women have never been sit at home daughters, wives, 
mothers, etc. They always engaged themselves in some form of 
work to augment the family income output and in many different 
and special ways depended on the structure, needs, customs and 
attitudes of the society in which they belong. In prehistoric times, 
women and men alike almost participated equally in agricultural 
activities and gather food for the family. They are involved in 
ploughing the fields, planting and harvesting of crops as well as 
tended animals. Except for developed societies where technology 
has enhanced production and women’s work more or less revolve 
now more around the home, Africa or less developed societies still 
have the women almost do the primary chores to enable the family 
have their needs. Women are dedicated to preparation of food, 
making clothing and nurturing the children in addition to trading 
activities in the market place. Women in the contemporary times 
have been found more than ever to leave their homes to work in 
the urban centres. This paper critically looks at the laws in place, 
locally and internationally, that bothers on women in the work 
place.  
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INTRODUCTION   
The strong sense of inequality between men and women in both the workplace 
and society at large is a creation of national legislations, where legislations foster 
equity and equality, the populace will automatically begin to adapt to giving 
rights to all and sundry without reservations. The traditional system or cultural 
norms of our society from the North to the East and down to the West and South 
have all collaborated not to make rights respected.   
  
For where the right of one stops the right of another begins, failure to adhere to 
these rules will keep us as a nation „marking time‟ without a „forward march‟. 
Most women settle for low-paying jobs because the notion that men are better 
than women have eaten deep into the society, so hardly do women take the 
courage and boldness that they can achieve as much or more than their male 
peers.  
  
Maternity Protection Convention 1919  
The Maternity Protection Convention 1919 (No.3) and the Maternity Convention 
(Revised) 1952 (No. 103) which requires that maternity leave should be at least 
twelve weeks and women should be entitled to financial benefits and medical 
care in furtherance to the fact that the employer should not bear the cost but cost 
be paid by social insurance, in addition to nursing breaks during her working 
periods.  
  
Underground Work (Women Convention) 1935  
The Underground Work (Women Convention) 1935 (No. 45) deals with 
employment of women in underground work in mines of all kinds. Article 2: No 
female, whatever her age, shall be employed on underground work in any mine.  
Article 3: National laws or regulations may exempt from the above prohibition--  
§ (a) females holding positions of management who do not perform manual 

work;  
§ (b) females employed in health and welfare services;  
§ (c) females who, in the course of their studies, spend a period of training in 

the underground parts of a mine; and  
§ (d) any other females who may occasionally have to enter the underground 

parts of a mine for the purpose of a non-manual occupation.  
 

Night Work (Women) Convention 1948  
The Night work (Women) (Revised) Convention 1948 (No. 89) prohibits women 
from working in industrial undertakings at night. However, the 1990 protocol to 
the convention permits variations in the duration of the night periods and also 
places exemptions from the prohibition of night work. The Night Work 
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Convention 1990 (No. 171) projected the subject of night work without placing 
emphasis on the gender of the worker.  
  
Convention on the Elimination of All Forms of Discrimination against Women 
(CEDAW)  
The United Nations Convention on the Elimination of All forms of 
Discrimination against women (CEDAW)1 specifies in its Article 1 that:   

For the purposes of the present convention, the term 
“discrimination against women” shall mean any distinction, 
exclusion or restriction made on the basis of sex which has the effect 
or purpose of impairing or nullifying the recognition, enjoyment or 
exercise of women, irrespective of their marital status, on a basis of 
equality of men and women, of human rights and fundamental 
freedoms in the political, economic, social, cultural, civil or any 
other field.  
  

Furthermore, Article 2(a) states as follows:  
To embody the principle of the equality of men and women in their 
national constitutions or other appropriate legislation if not yet 
incorporated therein and to ensure, through law and other 
appropriate means, the practical realization of this principle;  
  

Article 11:1 declare thus:  
States parties shall take all appropriate measures to eliminate 
discrimination against women in the field of employment in order 
to ensure on a basis of equality of men and women, the same rights, 
in particular:  
(a) The right to work as an inalienable right of all human beings;  
(b) The right to the same employment opportunities, including the 

application of the same criteria for  
selection in matters of employment;  

(c) …  
(d) The right to equal remuneration, including benefits, and to 

equal treatment in respect of work of equal value, as well as 
equality of treatment in the evaluation of the quality of work;  

  

 
1 CEDAW (Adopted and opened for signature, ratification and accession by the General Assembly. 
Resolution 34/180 of December 18, 1979. Entered into force September 3, 1981 in accordance with 
Article 27 (1). Ratified by Nigeria in 1985.   
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The ILO operates to ensure equality among workers and to eradicate 
discriminatory practices such as sexual harassment. Apart from the ILO 
conventions, there are other conventions that seek to provide better conditions 
for women in employment. Chief amongst them is the Convention on the 
Elimination of All Forms of Discrimination against Women (CEDAW) 19792 
which provisions entails that any discrimination in employment is unlawful. 
The protocol to the convention on the Elimination of All Forms of Discrimination 
against Women 1999 also describes all the Human Rights Treaties as providing 
against discrimination on grounds of sex.  
  
Universal Declaration of Human Rights (UDHR) 1948  
The UDHR,3 an international and much respected human rights instruments in 
its Article 23 states as follows:  

(1) Everyone has the right to work, to free choice of employment, to 
just and favourable conditions of work and to protection against 
unemployment.  

(2) Everyone, without any discrimination, has the right to equal pay 
for equal work.  

(3) Everyone who works has right to just and favourable 
remuneration ensuring for himself and his family an existence 
worthy of human dignity, and supplemented, if necessary, by 
other means of social protection.  

(4) Everyone has the right to form and join trade unions for the 
protection of his interests.  

The use of everyone in this Human Rights instruments is instructive to the fact 
that gender should not be an issue when it comes to employment and the nature 
of the job.  
  
International Covenant on Economic, Social and Cultural Rights (ICESCR) 1966 
and International Covenant on Civil and Political Rights (ICCPR) 1966    
Articles 3 and Articles 3 and 26 of the ICESCR4 and ICCPR5 respectively also 
ensures that everyone, whether male or female should be given equal treatment 
and respect irrespective of their gender especially when it comes to employment 
and treatment in the place of work and remuneration.  
  

 
2 Adopted by the UN General Assembly in 1979, it states the basic international standards of equality in law.  
3 Universal Declaration on Human Rights 1948.  
4 International Convention on Economic, Social and Cultural Rights 1966.  
5 International Convention on Civil and Political Rights 1966.  
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African Charter on Human and Peoples’ Right (ACHPR) 1981  
Another international instrument which fights against discrimination on 
grounds of sex is the African Charter on Human and Peoples Rights (ACHPR).6 
Its provisions in Articles 2 and 3 makes it clear that every person (both male and 
female) is equal before the law and should be so protected.  
  
Constitution of the Federal Republic of Nigeria 1999 (as amended)  
The principle of equality irrespective of gender and non-discrimination is re-
iterated in the CFRN 1999 (as amended). Section 42(1) of the Constitution7 states 
as follows:  

A citizen of Nigeria of a particular community, ethnic group, place of 
origin, sex, religion or political opinion shall not, by reason only that 
he is such a person   
(a) be subjected either expressly by, or in the practical application of, 

any law in force in Nigeria or any executive or administrative 
action of the government, to disabilities or restrictions to which 
citizen of Nigeria of other communities, ethnic groups, places of 
origin, sex, religions or political opinions are not made subject; 
or … Constitutions of most countries in the world also 
feature the principle of equality before the law and non-
discrimination on the ground of sex. For example, Articles 
14 and 15 of the Indian Constitution,8 Articles 41 and 42 
of the Constitution of Cuba,910 Article 8 of the Malaysia 
Federal Constitution,11 etc., all provide against 
discrimination on grounds of sex. Since the US declaration 
of independence in 1776 were it proclaimed “all men are 
created equal”, the constitution has been progressively 
amended to spread equal rights to all people.  

  
Labour Act of Nigeria 200412 Maternity Leave  
S 54 (1) (a) of the Act13 states as follows:  

 
6 Adopted in Nairobi, 1981, June 26th, but entered into force in 1986.  
7 CFRN 1999 (as amended).  
8 Constitution of India 1949<https://www.india.gov> accessed 19/09/2018.  

9Constitution  of  Cuba  1976  with  amendments  in  
10 ,<https://www.costituteproject.org/cuba_2002> accessed 19/09/2018.  
11 Federal Constitution of Malaysia 1957.  
12 Labour Act, Cap L1 LFN 2004.  
13 Ibid.   
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(1) In any public or private industrial or commercial undertaking or 
in any branch thereof, or in any agricultural undertaking or in any 
branch thereof, a woman.  
(a) Shall have the right to leave her work if she produces a medical 

certificate given by a registered medical practitioner stating that 
her confinement will probably take place within six weeks;  

  
This provision does not suggest maternity as the subheading for this provision 
indicates. It also has a vague start up to suggest maternity leave. A woman or 
man can ask for a medical leave with a medical certificate by registered medical 
practitioner to proceed on a medical leave. To my mind this is what this 
subsection suggest rather than approaching it only on the side of the woman. 
However, the proceeding subsections that is, (1)(d) and (3) made use of the word 
„nursing a child‟ and „on account of her pregnancy‟ respectively.  
  
S. 16 of the Labour Act States as follows:  

Subject to the Workmen’s Compensation Act14, a worker shall be 
entitled to be paid wages up to twelve working days in any one 
calendar year during absence from work caused by temporary illness 
certified by a registered medical practitioner.  

  
Provided that this section shall not apply unless:  

(a) The contract remains in existence during the period of absence 
and the worker is ready and willing to perform his part of the 
contract save for the incapacity produced by the illness; and  

(b) The worker, if so requested by the employer, consents to be 
examined by a qualified medical practitioner nominated by the 
employer.  

  
From the above section, it is proven that whilst sick leave requires certification 
by a registered medical practitioner, a pregnant woman or women before 
confinement should also present medical certificate showing the condition of her 
case. The clarity of the above provisions points to the fact that any person both 
male and female that should proceed on sick leave should have been evaluated 
medically by a registered medical practitioner and certificate presented to 
his/her employer. However the case of pregnancy or confinement due to 
maternity purposes; it is clear that the provisions of the Act protects the 

 
14 Workmen’s Compensation Act, Cap W6 LFN 2004. This Act has been repealed and in its place is the 
Employee’s Compensation Act, 2010 to ‘‘make comprehensive provisions for payment of compensation to 
employees who suffer from occupational diseases or sustain injuries arising from accident at workplace or in 
the course of employment.’’   



The Journal of Environmental and Human Right Law      Volume 2, Issue 1, 2022  
  

.    

.    

.    

.    

.    

.    

.    
7  
  

employment of the woman unless and except the job assigned to her is 
incapacitated due to her continuous absence and her replacement is inevitable 
and her coming back to work will not be necessary any longer. Complications as 
a result of the pregnancy and birth should be taken more seriously as this is a 
matter of human life and not necessarily and always about productivity in the 
workplace. Remember the rights of every human being are inalienable.  
 
The law relating to maternity protection of working women is of great topical 
interest and deserves close scrutiny. That is because, the legal issues that are 
consequential to absence from work without leave or reasonable cause and right 
to pay during absence due to ill-health become a fringe legal issue. Although 
every employer is entitled to leave after twelve working months15,it can only be 
appreciated if the law allows the female worker to benefit from the confinement 
she is undergoing due to ill-health caused by the pregnancy, hence, overlapping 
the due time permitted to her before and after the pregnancy. Our laws should 
not be too strict to the extent that human life becomes of no value because we 
know and understand that no one person is indispensable.  
 
Section 1616 makes provisions for a worker‟s entitlement to be paid when on sick 
leave and so far as the employee‟s contract remains in existence and the worker 
is ready and willing to perform his part of the contract save for the incapacity 
produced by the illness.17The female worker may also find herself in this 
condition; in temporary incapacity following her confinement and should as 
such be given equal treatment as one that have gone on sick leave and such 
provisions should so apply or better provisions legislated to cover this phase for 
women, not of their doings, but found themselves in this difficult situation that 
can cost them their jobs and means of livelihood.  
 
The protections afforded to pregnant women should apply to both married and 
unmarried women. This is because section 54 (5) of the Act makes mention of 
legitimate and illegitimate child by way of definition or reference to a child. That 
part of the Act or description of a child should be totally scrapped from the Act 
as it does not connote a responsible and responsive society in this contemporary 
times. An unmarried female employee should have as much rights as a married 
female employee, this is because a women can decide to be a single parent and 
should not be discriminated for her decision to do so. The world has grown 
beyond the traditional myths that it is a taboo for a girl to get pregnant and not 

 
15 Labour Act LFN 2004, s. 18.  
16 Labour Act LFN 2004.  
17 Ibid., s.16(a)   
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be in her husband‟s house and that a child must be raised with both father and 
mother.  
 
The right to maternity leave according to the Act18 is conditional on the 
production of medical certificate given by a registered medical practitioner 
stating the expected date of delivery of the employee. This is to ascertain the 
period when the employee would actually take her maternity leave and this is 
to be done at least six weeks before the day of confinement (that is, the day the 
employee will proceed on the set maternity leave).  
 
The Act has made provision for six weeks before confinement so that the 
pregnant woman is not expected to work for those six weeks before her delivery 
date and stay for an extra six weeks after delivery which culminates to a total 
period of twelve weeks. But is this time frame ample enough (that is a six weeks 
old baby) to nurture a newly born baby and the nursing mother without 
necessary provisions for the baby to resume work?  
 
The Act has however made ancillary provisions to this, in that section 54(1)(d) 
provides for intermittent feeding of the baby, but another question that would 
be asked is what provision is made for the welfare of the newly born babies so 
that the mothers are not distracted from their work and can put in their best of 
work if they are away from their children but not far away. This brings us to the 
issue of crèche provisions for both private and public organization. In 
subsequent chapters, we shall look at other jurisdiction and what periods is 
given for maternity leave. The section on maternity leaves much to be desired in 
our jurisdiction since its sister sections such as sick leave and annual holidays 
provides for exclusion of weekends, that is, Saturdays and Sundays and these 
holidays are with payments, however, that of maternity leave, it is not clear 
whether the leave is inclusive or exclusive of Saturdays and Sundays, to calculate 
the twelve weeks provided for in the Act. There is no reason why women on 
maternity leave should not enjoy the same benefits as that of sick leave and 
annual holidays in Sections 16 and 18 respectively, since it is expected that a 
woman haven taken maternity leave for that year is not also expected to take 
annual holiday of the same year19.  
 
Women are forced (because of the inadequacy of the six weeks postdelivery 
leave to breast feed) to take their leaves not on the six weeks before delivery 
where they are not supposed to work, to work for that period (even if the law 

 
18 Labour Act LFN Cap L1 2004.  
19 E. Chianu, Law Relating to Maternity Leave (ERNSLEE Limited. 1997) 33.  
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does not permit them to work), just to get a full 12 weeks to care for the newly 
born, this sometimes brings about complications on the part of the woman which 
makes her not to resume work at the set time for resumption. The law should be 
reviewed to give her more time as is applicable in some other jurisdictions and 
the ILO20.In the 1974 case of OKUNBOWA v. Group Consultants and PROJECT 
Advisers Nigeria Ltd21, the employee proceeded on maternity leave on May 10, 
1971. She put to bed eight weeks later, that is, July 4th 1971. The court in its 
judgement did not consider the fact that she exceeded the six weeks ante 
delivery period but calculated her entitlement to damages for wrongful 
dismissal from the date of delivery.   
 
It is only fair that a woman who overstays her maternity leave under 
circumstances such as complications arising from child birth should fall back on 
the provisions on sick leave with pay. This should not just be contractual but 
because the statutes and common law allow for it. Even though in the case above, 
the court held that pregnancy is not sickness, a woman should not be 
discriminated against because of the prevailing circumstance she finds herself. 
In the Irish case of Southern Health Board v. Cronin;22 it was held that such 
exclusion was discriminatory against women and thus illegal under the Anti-
Discriminatory (Pay) Act of Ireland as is also acknowledged in the Constitution 
of Federal Republic Nigeria23.  
  
Night Work  
Section 55 of the Labour Act24 provides for Night work for women and states as 
follows:  

(1) Subject to this section, no woman shall be employed on night 
work in a public or private industrial undertaking or in any 
branch thereof, or in any agricultural undertaking or any 
branch thereof.  

  
This section of the Act, though may seem protective especially when it relates to 
the subsequent subsections is discriminatory. The provision in section 55 of the 
Act25with respect to night work is serious limitation on the capacity of women 

 
20 International Labour Organization.  
21 (1974) 2CCHC 159.  
22 (1984).  
23 CFRN 1999 (as amended), s. 42(2).  
24 Cap L1 LFN (2004).  
25 Labour Act Cap L1 LFN 2004.  
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to enter into such employments according to Oji and Amucheazi.26 The Authors 
subscribed to the fact that provisions such as these have customary undertones 
in view of sentimental attachment to women as requiring protection. They are 
also of the view that there are very strong women who are left with no choice 
but to make a living from working at Night or by free choice, decide to dare the 
Night work if there is adequate security but are constrained so as not to offend 
the provisions against night work. The authors are also of the view that, though 
the provision is protective, it is also discriminatory since its does not allow her 
freedom to choose because of her sex.  
 
The same Act27 prohibits infants and young persons but allows young persons 
over the age of 16 years to work at night. It is disturbing to know that a young 
person over 16 years of age who may still be eating his mother‟s food and 
sleeping in his mother‟s house because he is male, can work at night but his 
mother who is the adult and will be sore afraid of her young son who has to 
work at night maybe start fending for her because of the restriction statute has 
placed on her because of her gender. The provision in S.55 of the Act, in its 
discriminatory form still provides for the woman who ought not to work at night 
certain liberties by way of exceptions to work at night. In its subsection 2, it 
provides as follows: Subsection (1) of this section shall not apply to women employed 
as nurses in any public or private industrial undertaking or in any agricultural 
undertaking, nor to women holding responsible positions of management who are not 
ordinarily engaged in manual labour; and in any proceeding brought under or in 
connection with the said subsection (1) of this section…   

  
It places a lacuna to state this in the statute and not think that the exception to 
this provision is merely exploiting the female since females dominate certain 
professions which males have never been excluded from. By the provisions of 
the Act28, the woman may work at night to protect materials from loss. This is 
contrary to the protective provisions of women as she is also made to protect her 
job by not allowing for loss of materials, as she would be held responsible for 
such loss. Then why the restrictions on night work at all. It would be said that, 
in any rule there are exceptions but those exceptions ought to be protective and 
restrictive rather than exploiting. The exceptions to this rule are rather 
exploitative with regards to the main rule which possess itself to be protective.  
 
Underground Work  

 
26 E. A. Oji and O. D. Amucheazi, Employment and Labour Law in Nigeria (Mbeyi and Associates (Nig.) Ltd. 
2015) 68.  
27 Labour Act Cap L1 (LFN) 2004, s 60.  
28 Labour Act Cap L1 LFN 2004, s. 55(2) (b).  
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S. 56 of the Labour Act29 admits to underground work as:  
(1) Subject to subsection (2) of this section, no woman shall be 

employed on underground work in any mine.  
(2) Subsection (1) of this section shall not apply to:  

(a) Women holding positions of management who do not 
perform manual labour; or  

(b) Women employed in health and welfare services; or  
(c) Women who in course of their studies spend a period of 

training in underground parts of a mine; or  
(d) Any other women who may occasionally have to enter the 

underground parts of a mine for the purposes of a non-
manual occupation.  

  
This section clearly limits the woman as to the nature of employment she can 
engage in, and such limitations as protective as they may be as the Act stipulates 
militate against the freedom of women to search for jobs. However the 
proceeding subsections of section 2, like the night job section shows that women 
cannot be totally ruled out of the equation but because of restrictions placed by 
statute, the employment rate for women would be rather low and there cannot 
be equality in terms of employment as there are no such jobs that are the 
exclusive preserve for women as there are for men as has been impliedly stated 
by the statute. Women are not born free as there is a tag that she cannot make a 
free choice of her own volition because of her sex. Although the constitution is 
clear on nondiscrimination on ground of sex,30 the Labour Act which is a lower 
statute being inconsistent with the provisions of the constitution31 is still not null 
and void because the Act seems to be acting on its own. However, the courts in 
Nigeria can nullify these provisions that have not only limited the women from 
getting equal employment opportunities as the men but also have 
discriminatory undertone.  
 
One of the objectives of this decade for women is the realization of equal rights 
of women amongst her male peers and to eliminate discrimination de jure and de 
facto, especially in the work place. Women generally are regarded in our cultural 
parlance as inferior and are not given equal opportunities as the male child. The 
United Nations through its treaties provided conventions on various 
prohibitions against women amongst which is the prohibition on underground 
work, for instance the United States of America as a state party with its 

 
29 8Cap L1 LFN (2004).    

30 CFRN, s. 42.  
31 Ibid., s.1 (3).  
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amendments in its constitution has banned various prohibitions on women 
workers because its declaration in 1776 states that “all men (including women) 
are equal in their rights and so did not allow these prohibitions to appear in their 
constitution and labour legislations. With the Equal Employment Opportunity 
Act of 1972, America banned all forms of discrimination (work, sex orientation, 
etc). 
  
A survey carried out by the Legal Research and Resource Development Centre 
in 1994 shows that male children have more value than female children and in 
most cases, the male children are preferably educated over the female children. 
Oji and Amucheazi posited that the provision may militate against the freedom 
of women to enter into such jobs especially as it is declared an offence in Section 
57 and a punishment prescribed thereto,32 however, they further noted that the 
Minister32 may make exceptions to permit the female to be employed to take up 
the job in such circumstances or conditions that may be specified by the minister 
all in the bid to protect her. That means, a woman that seeks to be employed in 
an underground work may apply to the minister to exercise his power in her 
favour.  
  
National Commission for Women Act 2004  
The National Commission for Women Act33 in its objectives states: S. 

2(b) promote the full utilization of women in the development of 
human resources and to bring about their acceptance as full 
participants in every phase of national development, with equal rights 
and corresponding obligations; S. 2(h) work towards total elimination 
of all social and cultural practices tending to discriminate against and 
dehumanize womanhood.  

  
Conclusion  
Although the constitution is clear on non-discrimination on ground of sex,34 the 
Labour Act which is a lower statute being inconsistent with the provisions of the 
constitution35 is still not null and void because the Act seems to be acting on its 
own. However, the courts in Nigeria can nullify these provisions that have not 
only limited the women from getting equal employment opportunities as the 
men but also have discriminatory undertones. What people refer to more are the 
principal legislations and not the subsidiary because where the subsidiary 

 
32 E. A. Oji and O. D. Amucheazi, Employment and Labour Law in Nigeria (Mbeyi and Associates 
(Nig.)Ltd. 2015, Lagos) 68. 32 Nigeria’s Minister of Labour and Employment.  
33 Chapter 246 LFN (2004).  
34 CFRN, s. 42.  
35 Ibid., s.1 (3).  
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legislations go against its principal, it is the principal legislation that will 
override the subsidiary. No government works with subsidiary legislations in 
place of the major one. Subsidiary legislations should only be used to expand the 
scope of its principal legislation.  
 
Counties that have had major breakthroughs in these areas do not have 
Legislations or Acts or even Regulations that make mention of restrictive 
policies. Through amendments of their Constitutions, Acts, Regulations and 
Policies have struck out words that can derogate and demean the female worker.  
 
The International Labour Organization which Nigeria is a member state and 
signatory to all its Treaties affords us the opportunities to exercise our rights as 
human beings but we have chosen to seat at the back chair and cheer on others 
as they make progress. Let us wake up from this slumber and make use of the 
God-given potentials (women) to build our nation for a better future for the 
unborn generations to come.  
  

 


