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Abstract  
The practice of child marriage is one that cuts across various 
ethnicities in the world including Nigeria. Child marriage occurs in 
instances where either parties or both parties to the marriage is 
below the age of 18 years. In most cases, it is discovered that the 
girl child is usually the victim of this practice because of the 
inherent societal views that govern the perception of girl children 
in the society even in present times irrespective of the challenges 
associated with this practice. The international community has 
frowned at this practice and addresses the problem through its 
legal and policy framework. Nigeria has also keyed into the 
international agenda on the face of it but still struggles with 
eradicating the practice. The objective of this paper is to access the 
legal and policy framework and its relevance in addressing the 
practice of child marriage, particularly in Nigeria. The paper 
adopts the doctrinal method of research. The findings are that the 
law as it is does not do so much in protecting children from being 
betrothed or given out in marriage. It is recommended that the 
National Assembly should have the exclusive rights to legislate on 
child right issues to do away with the issue of domestication by 
states and the marriage legislation be amended to accommodate 
strictly marriage to persons above the age of 18 years.  
  

Keywords: Marriage, Child Rights Act, Child Marriage, Child Rights, Nigeria.  
  
  

 
  
* LLB (UNICAL, Nigeria) BL, LLM (UCT, South Africa), Law Lecturer at Rivers State 
University , Port Harcourt - Nigeria (RSU). Email: nheomaworugji@yahoo.com; 
nheoma.worugji@alumni.uct.ac.za    

 ** LLB, BL, LLM, Lecturer,   Faculty of Law, Rivers State University, Port Harcourt –  
 Nigeria.    



The Journal of Environmental and Human Right Law      Volume 2, Issue 1, 2022  
  

2  
  

  
  
1.0 Introduction  
Child marriages are common in some parts of the world including Nigeria 
and it is considered by default to be forced marriages since children are not 
capable of giving valid consent like adults.1 Unfortunately, the girl child is 
mostly affected by the practice compared to the male counterparts and there 
are reasons why such marriages involving children are predominant. In 
various parts of the world like Pakistan, Sudan, Iran etc. where the practice 
of child marriage is upheld, the criteria for adulthood is not dependent on 
age but on maturity which is attaining puberty. The child at this stage is 
now seen as fit for the rights, duties and responsibilities of adult such as the 
right to make decisions concerning his/her marriage and even criminal 
liability. In cases where a child is married off before puberty, such a child 
can exercise the option of repudiating the marriage upon reaching the age 
of puberty.2Upon puberty, the child is considered as an adult who is capable 
of making valid decisions. In Nigeria, the social implication of this practice 
makes it tolerable. The betrothal of the child which eventually leads to 
marriage is used to maintain pre-existing cordial relationships, and in many 
cases, it is economically beneficial between families. Such benefits may 
include political leverage, financial gains or elevation of social class and 
status.2 Parents in need of financial stability and economic buoyancy give 
out their girl child in marriage in exchange for a higher bride wealth which 
may be in form of cash or kind. Particularly among parents with many 
children, the essence is to enable the parents cater for other children.4 In 
some Nigerian communities, it is a traditional or cultural belief that when a 
girl gets married at an early age, the opportunity for sexual promiscuity is 
taken away from her which in turn keeps the dignity of the family intact.3 
Sexual relations are permitted only within marriage and premarital sexual 

 
1  OA Fatula, Feminism, Women, Family and Children’s Law (Ile-Ife: Afribic Law Centre, 
2015).425; In Nigeria, marriage can generally be conducted either customarily or in line with statute. 
2 K Hashemi, „Religious Legal Traditions, Muslim States and the Convention on the Rights of the 
Child: An Essay on the Relevant UN Documentation‟ (2007) 29(1) Human Rights Quarterly, 
199200.  
2 NM Nour, „Child Marriage: A silent Health and Human Right Issue‟ (2009) 2(1) Review in 
Obstetrics and Gynaecology, 53. 4 Fatula (n 1) 426.  
3 I Nnadi, „Early Marriage: A gender Based violence and a Violation Women‟s Human Rights in 
Nigeria‟ (2014) 7(3) Journal of Politics and Law, 36.  
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relations are considered immoral and marriage is the moral way for sexual 
relations.4Also, a girl child may be married off to settle debt owed or for 
money. In such cases, the child bride is referred to asa ‘money wife’. This is 
particularly so in the Becheve community in the southern part of Nigeria.  
 
Here, the child bride is viewed as the absolute property of the husband, she 
faces abuse and she has no protection as a child because she is now 
considered as a wife.7 Child marriage is viewed as one such practice that 
harms the person and future of a child. It limits the opportunity for the girls 
in respect of formal education, deprives them of the right to control their 
bodies and reproductive health and ultimately denies such a child effective 
participation in sustainable development.  
 
The United Nations Population Funds (UNFPA) views the practice of child 
marriage as a human right violation and as such, there are concerns that 
flow from the practice.5First, child marriages frequently infringe upon the 
health of the child. The most common health challenge faced by these child 
brides between the ages of 12-20 years is called Vesico-Viginal Fistulae 
(VVF). This is a reproductive health issue which occurs because of early 
pregnancy and childbirth.6 This has led to high maternal mortality rate. The 
girl child also prone to cervical cancer.7 Secondly, child brides are most 
times deprived of the opportunity to receive formal education. It is 
recognised that attainment of formal educational and child marriage are 
linked such that promoting the girl child education can prevent child 
marriage.8 It mitigates the occurrence of child marriage because the more 
time she spends in school; the less likely she is to get married early. For 

 
4 Hashemi (n 2) 204; Q Wodon, „Child Marriage, Family Law, and Religion: An Introduction to the 
Fall 2015 Issue‟ (2015) 13(3) The Review of Faith and International Affairs, 1; Besides, child 
marriages or betrothal which eventually led to marriage were and are linked to customary practices. 
There were, and are still, rare instances of early marriage for the male children. 7BBC News Africa, 
„Money Wives‟: The Child Sold to Repay Debts – BBC Documentary‟ (Nigeria, 17th Sep 
2018)<https://youtu.be/Eu9A6ONxnCU>accessed 11January 2021.  
5 UNFPA, „Child Marriage‟ <http://www.unfpa.org/child-marriage> assessed 6 June 2021.  
6 E O Akpan, „Early Marriage in Eastern Nigeria and the Health Consequences of Vesico-Vaginal 
Fistulae (VVF) Among Young Mothers (2003) 11(2) Gender and Development, 72.  
7 N M Nour, „Child Marriage: A Silent Health and Human Right Issue‟ (2009) 2(1) Review in Obstetrics 
and Gynaecology, 54.  
8 J McCleary-Sills, and others, „Child Marriage, A Critical Barrier to the Girls Schooling and Gender 
Equality in Education‟ (2015) 13(3) The Review of Faith and International Affairs, 75.  
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instance, in the northern region of Nigeria where the rate of child marriage 
is high, the literacy rate is about 5 per cent for women.9Apart from formal 
education being a mitigating factor of child marriage, the lack of formal 
education also deprives the child of the necessary skills that would have 
been acquired to enable the child partake in the formal labour market. Skills 
become limited, prospect for employment is diminished and productivity 
and earnings is reduced because of this.10Thirdly, child marriage also robs 
the child of their childhood as they are turned into adults prematurely 
because of child bearing. They lose the right to play and are also deprived 
of quality sleep because they are absorbed in the business of not only 
bearing children but grooming them. Often, they are also vulnerable to 
domestic violence because they are unable to negotiate sex and give consent 
to sexual relations.11 Child marriages in effect harm the child physically and 
psychologically and mar the future of the child. It is in response to this that 
the international community came up with certain declarations and 
conventions to promote and protect the rights and future of the child. It is 
within this context that the work discusses child marriage in Nigeria.   
 
This paper examines the incidence of child marriage and the impact on the 
rights of the child in Nigeria through the International and Regional legal 
framework for child rights protection. The major international and regional 
instruments up for discourse are the United Nations Convention on the 
Rights of the Child (CRC), the African Charter on the Right and Welfare of 
the Child (ACRWC). It will also consider the extent to which Nigerian laws 
which focus on marriage in general and child marriage to be specific have 
responded to the practice of child marriages and determine whether the 
Nigerian position conforms to international and regional norms that speak 
to this practice. Hence, the paper seeks to provide an informed and nuanced 
answer(s) to the question: to what extent does the Nigerian law address the 
practice of child marriages and its attendant challenges. The work posits 
that the Nigerian law has not been clearly effective in addressing the 
practice of child marriage due to existing disharmony evident in the 

 
9 Aisha Mukhtar Dodo „Women‟s Health in Northern Nigeria‟ 
<http://www.republic.com.ng/vol1no1/womens-health-in-northern-nigeria/> accessed 10 July 2021.  
10 J Parson and others, „Economic Impact of Child Marriage: A Review of the Literature‟ (2015) 13(3) 
The Review of Faith and International Affairs, 15.  
11 I Nnadi (n 5).  
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provisions of the marriage legislation and the children legislation and the 
unwillingness of state to domesticate the children’s legislation as state laws.  
  
2.0 Conceptual Clarification  
Before we proceed, it is important to clearly define some concepts. They are 
‘child’, ‘marriage’ and ‘child marriage’. Who is a child? The United Nations 
Convention on the Rights of the Child (CRC) defines a child as‘…every 
human being below the age of eighteen years unless under the law 
applicable to the child, majority is attained earlier’.12 The African Charter 
on the Rights and Welfare of the Child (ACRWC) and the Nigerian Child 
Rights Act 2003 (CRA) has defined a child as every human being or person 
below the age of 18 years.13 When comparing all definitions, it is evident 
that there are distinctions but the question is, to what extent do these 
variations detract from the meaning of who a child is?. In the CRC, the 
phrase ‘…unless under the law applicable to the child, majority is attained 
earlier’ means that states are at liberty to accept a lesser age as age of 
majority. However, the ACRWC and the CRA take a more definite stand 
and by these standards, it appears that age 18 is the generally acceptable 
age of majority. For this paper, the working definition of a child will be that 
of the ACRWCand the CRA as both definitions fit the context for discussion 
which is Nigeria.  
 
Having defined who a child is within the context of this paper, marriage (in 
Nigeria) is defined as a union between man and woman to become husband 
and wife. This presupposes the union between two persons with naturally 
opposite sexual identities. Marriage can be either customary or statutory in 
nature. Where it is customary, such marriage is celebrated under the native 
laws and customs and can be polygamous in nature, that is, marriage 
between one and more than one woman. For statutory marriages, such 
marriage is conducted and regulated by statute (the Marriage Act (MA) and 
the Matrimonial Causes Act (MCA)). It is strictly monogamous in nature.   
What then is child marriage? The United Nations International Children’s 
Emergency Fund (UNICEF) defines child marriage as ‘a formal marriage or 

 
12 CRC 1989, Art 1.  
13 ACRWC 1990, Art 2; CRA 2003, sec 277.  
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informal union before the age of 18…’.14This means that the age of 18 is 
recognised as marriageable age or full age for marriage. In other words, 
child marriage is a union where both persons below the age of 18 is to be 
married to become husband and wife or one person below the age of 18 is 
to be married to become either husband or wife. Thus, any marriage with a 
person below the age is 18 will be rightly considered as child marriage.  
  
  
  
3.0 Legal and Policy Framework on Child Marriage  
Distinct human rights treaties at the international and regional levels have 
reflected on specific rights that pertain to certain categories of persons such 
as persons with disabilities, women, immigrant and children. For children, 
several instruments have taken into consideration some of the issues that 
affect them as human beings.15 These instruments include the Universal 
Declaration on Human Rights 1948 because the general use of the phrase 
‘everyone’ in couching the bill of rights means it applies to children as well.  
 
The UDHR also specifically recognises children and provides for special 
care for childhood and social protection for all children (Article 25(2) 
UDHR). Also, the International Covenant on Civil and Political Rights 1976 
(ICCPR) prohibits death penalty for persons below the age of 18 in article 
6(5), it provides for private hearing of court cases of interest to juveniles like 
matrimonial dispute or guardianship in article 14(1), it also encourages state 
parties to provide necessary protection of children in case of dissolution of 
marriage article 23(4). Finally, article 24 frowns against discrimination of 
children on grounds of race, sex, language religion, nationality or social 
origin, property or birth. The article also encourages child birth registration, 
naming and right to nationality. In addition, the International Covenant on 
Economic Social and Cultural Rights 1976 (ICESCR) encourages state 
parties to provide the widest possible protection and assistance to the 
family and children, prohibiting child labour [article 10(1) & (3)], right to 

 
14  UNICEF „Child Marriage: Child Protection from Violence, Exploitation and Abuse‟ 
<https://www.unicef.org/protection/57929_58008.html> accessed 6 June 2021.  
15 WH Bennett, „A Critic of the Emerging Convention on the Rights of the Child‟ (1987) 20(1)  
Cornell International Law Journal, 17; L Askari „The Convention on the Rights of the Child: The 
Necessity of Adding a Provision to Ban Child Marriages (1998) 5ILSA Journal of International and 
Comparative Law 123-137.  
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healthcare and development [article 12 (1) & 2(a)], right to education 
(including religious and moral) and choice of school [article 13(3)].  
In terms of marriage generally, the UDHR, ICCPR, ICESCR16 recognise two 
elements for marriage. They are age (marriageable age or full age) and 
consent. These elements must mutually apply to both parties at the time of 
marriage. For child marriage specifically, the Convention on the 
Elimination of Discrimination Against Women 1981 (CEDAW) outrightly 
bans the practice of child marriage in article 16(2). It provides that ‘the 
betrothal and marriage of a child shall have no legal effect while 
encouraging compulsory and necessary action including legislation for the 
minimum age of marriage and the compulsory registration of all marriages.  
 
Considering that the CEDAW is an international bill of rights for women 
and by extension the girl child, it is expected that the treaty would have, 
without reservation, pegged the minimum age of marriage for women and 
girls. Hence, it can be argued that the CEDAW does not apply to the girl 
child. The Convention on Consent to Marriage, Minimum Age for Marriage 
and Registration of Marriages 1962 (Marriage Convention) in its preamble 
frowns at child marriage. It first gives the freedom to marry men and 
women of full age with free and full consent. It also encourages states to 
eliminate the practice of child marriage and the betrothal of young girls 
before the age of puberty. This will be achieved through state parties 
legislating the prescribed minimum age for marriage. However, the 
convention gives room for dispensing with the prescribed minimum age by 
a competent authority for serious reasons, in the interest of intended 
spouses.17 The Convention on the Rights of the Child eventually came into 
force 1989. However, the convention did not address the problem of child 
marriage. The reasons will be discussed subsequently.  
 
At the regional level, there are some instruments that seek to protect the 
rights of the child in general and prohibits the practice of child marriage in 
specific. There is the African Charter on Human and Peoples’ Rights 1987 
(Banjul Charter). It encourages states to protect the rights of women and 
children stipulated international conventions and declarations [article 

 
16 ICESCR, Art 10(1); ICCPR, Art 22(2) & (3) and UDHR, Art 16 (1) & (2).  
17 Convention on Consent to Marriage, Minimum Age for Marriage and Registration of Marriages 1962 
(Marriage Convention), Art 2.  
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18(3)]. The use of the word ‘every individual’ or ‘every citizen’ in the Banjul 
Charter connotes that it also applies to children. The Charter does not 
address marriage or child marriage. The African Charter on the Rights and 
Welfare of the Child 1990 (ACRWC) unlike the CRC while generally 
protecting the rights of the child bans the practice of child marriage of both 
boys and girls before the minimum age of 18.18 The Protocol to the African 
Charter on Human and Peoples’ Rights on the Rights of Women in Africa 
2003 also pegs the minimum age for marriage at 18 years, encourages 
monogamy. The free and full consent of both parties is essential.19  
 
For this paper, attention will be given to the United Nations Convention on 
the Rights of the Child (CRC) and the African Charter on the Rights and 
Welfare of the Child (ACRWC). The reasons for this limitation is because 
these are the foremost instruments that specifically seek to protect and 
uphold the rights and best interest of the child at the international and 
regional level.20 The second reason is that these instruments formed the 
basis for Nigeria’s child legislation (the Child Rights Act) which is a 
combination of both treaties.21  
  
3.1 United Nations Convention on the Rights of the Child (CRC) The 
United Nations Convention on the Rights of the Child (CRC) 1989 aimsat 
specifically protecting the rights of children.22It defines a child to be a 
person under the age of 18 years unless majority is attained earlier under 
the applicable law (of party states).26The purpose of the CRC is primarily to 
supplement international instruments on human rights as it affects the 
child. It specifically made provisions dealing with issues relating to child 
rights which were not contained in existing covenants. The convention is 
said to be one of the human rights treaties with the highest coverage in 

 
18 ACRWC, Art 21(2).  
19 Protocol to the African Charter on Human and Peoples‟ Rights on the Rights of Women in Africa 
2003, Art 6.  
20 Sharon Detrick, „A Commentary on the United Nations Convention on the Rights of the Child‟ 
(Martinus Nijhoff Publishers: Netherlands, 1999),2&4; T Davel „African Charter on the Rights and 
Welfare of the Child, Family Law and Children‟s Right‟ (2002) 35 De Jure,282.  
21 E Egede, „Bringing Human Rights Home: An Examination of the Domestication of Human Rights 
Treaties in Nigeria‟ (2007) 51(1) Journal of African Law, 286.  
22 CP Cohen, „The United Nations Convention on the Rights of the Child: A feminist Landmark‟ 
(1997) 3 William & Mary Journal of Women and the Law, 36. 26CRC, Art 1.  
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terms of ratification by state parties and comprehensive in the protection of 
the rights of the child.23The CRC is identified as a comprehensive treaty 
because it not only contains civil and political rights but also economic, 
social and cultural rights which include the right to adequate standard of 
living, right to education and healthcare.24  
 
The cardinal principles of the convention include the best interest of the 
child, non-discrimination, right to life, survival and development and the 
views of the child. 25  The best interest principle is the standard for 
measuring all policies, laws and actions that affect the child while the views 
of the child principle connotes the right to be heard or have the child’s views 
considered in matters that affect him or her.26 The principle of the best 
interest of the child is subjective in the sense that it is open to several 
interpretations depending on who is making the decision and the 
circumstances in which these decisions are made.27 What may be in the best 
interest of child A may not be so for child B. This applies to the practice of 
child marriage too. A parent may believe that marriage before the minimum 
age will be primarily in the best interest of the child as an individual next 
to the secondary benefits such marriages may attract to the family of the 
bride. Hence, some drivers of child marriage like taking away promiscuity, 
preserving chastity or providing safety in humanitarian settings are 
justifiable. On the other hand, a different parent may believe child marriage 
is of no benefit to the child and as such, shun the practice till such a child is 
older than the age of 18 and willing to bear the responsibilities associated 
with marriage. Hence, the best interest principle on its own is relative.   
 

 
23  Detrick, (n. 23); B Rwezaura, „The Concept of the Childs‟s Best Interest in the Changing 
Economic and Social Context of Sub-Saharan Africa in Thoko Kaime „The African Charter on the 
Rights and Welfare of the Child: A Socio-legal Perspective‟ (Pretoria University Law Press: 
Pretoria, 2009) 1.  
24 Askari, (n18) 123.  
25 „D Olowo, „Protecting Children's Rights in Africa: A Critique of the African Charter on the Rights 
and Welfare of the Child‟ (2002) 10The International Journal of Children's Rights, 128.  
26 Ibid, 129.  
27 Bolaji Owasanoye, Implementation of the Convention on the Rights of the Child in Nigeria, 
Paperpresented at the 4thWorld Congress on Family Law and Children's Rights, Cape Town, South 
Africa (2005) cited inI Ogunniran, „Child Rights Act Versus Sharia Law in Nigeria: Issues 
Challenges and A Way Forward‟ (2010) 30 Children’s Legal Rights Journal, 64.  
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In respect of the views of the child it is advised that certain factors should 
be taken into consideration to ascertain whether these views will be upheld 
or not.28These factors may include the age of the child in question, his or her 
reasoning capacity and the child’s exhibited abilities. The reasons for 
considering this is that a child may express views they think others may 
want to hear and are significant to the adults related to them and if the 
genuine views are expressed, the child may lack the capacity to sufficiently 
justify his or her view when contrary opinion is raised by adults who think 
otherwise.29For instance, a child may not see the need to become a bride as 
a minor but may not be bold enough to speak against a betrothal and 
subsequent marriage on her behalf because older members of the family do 
not share same view. In another scenario, such marriages may not be 
considered as forced marriage because a child may already be groomed into 
believing that marriage as a child is morally, socially or even culturally 
correct. In both scenarios, the will be inadequate to rely on the views of the 
child in question. It is submitted that in analysing both standards, there 
should be a balance. Due consideration should be given to the views of the 
child who can form his/her own opinion independently and if the best 
interest of the child should be given paramount consideration, it must take 
into cognizance the risk and benefits of the situation at hand. Such benefits 
should always outweigh the risk.   
 
Notwithstanding the comprehensive nature of the CRC, the convention 
makes no reference to child marriage which has left much to be desired.30 
There is no provision or express mention of it in the wordings of the 
Convention. Rather, it enjoins state parties to enact domestic legislation to 
achieve the objective of protecting the rights of the child.31 It has been noted 
that perhaps, the drafters saw less need for its inclusion since the Marriage 
Convention and the CEDAW had already covered the subject, therefore, it 

 
28 D Archard and M Skivenes, „Balancing a Child‟s Best Interests and a Childs Views‟ (2009) 17 
International Journal of Children's Rights, 13-14.  
29 Ibid, 15.  
30 C Burris, „Why Domestic Institutions are Failing Child Brides: A Comparative Analysis of  
India‟s and United States‟ Legal Approaches to the Institution of Child Marriage‟ (2014) 22 Tulane 
Journal of International and Comparative Law, 156.  
31 See the CRC generally.  
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was not necessary for CRC to dwell on the same issue.32It can be argued 
that the best interest of the child principle in particular has filled the gap for 
child marriage because child marriage has more demerits than merits. As 
earlier discussed, this principle may not hold sway in dealing with the 
subject of child marriage because of the relativeness associated with 
interpreting what is in the best interest of the child. The problem is, who 
decides what is best and what is not? These existing conventions that seem 
to address the practice of child marriage have their limitations. The 
limitation of the marriage conventions is that it is contemplated to cater for 
adult contracting parties and not children and so did not prescribe any 
minimum age for marriage.33 The CEDAW, which banned child marriage 
in Article 16, is also flawed because just like the marriage conventions, it 
failed to define the age limit under which a marriage contract will be viewed 
as child marriage.34 The point is that these conventions had their limitation 
in respect of its applicability to children and also setting the minimum age 
for marriage. The drafters of the CRC may have sensed that existing 
conventions were already enough in addressing the issue of marriage and 
may not have contemplated cases where the age of marriage becomes a 
serious issue or where children may be involved eventually. Although, 
Article 14 of the CRC enjoins state parties to respect the rights of the child 
and places duties on parents subject to certain factors, it is still possible for 
parents to have substantial level of control over the child’s personal choices 
in line with social and religious matters.35 This provision of the CRC alone 
cannot provide adequate protection against child marriage because the 
choice to marry is usually exercised by the parent on behalf of the child. 
Whether this decision may be in the best interest of the child or not may be 
another issue to be considered. The conclusion is that the age factor is highly 
significant as it becomes a determining factor for child marriage and goes a 
long way to determine which category of children are protected against it 
and to what extent. So much is left for ratifying states to cater. It is argued 
that the omission is a sign of gender bias and that the CRC does not apply 

 
32 E Warner, „Behind the wedding Veil: Child Marriage as a form of Trafficking in Girls‟ (2004) 12 
Journal of Gender, Social Policy and the Law 233-271, p. 251, Askari, (n18) 133.  
33 O Voinarevich, „A Fairy Tale Interrupted: The Long-Term Impact of Child Marriage in Yemen 
and the Necessary Adjustments to both Local and International Laws to Stop the Practise and to 
Protect Voiceless Child Brides‟ (2015) 16 ‘Rutgers Race and the Law Review, 214.  
34 CEDAW, Art 16(1); Askari (n18) 133.  
35 Voinarevich (n 37)215.  
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to girls and boys equally. The reason for this is that CRC recognises 
violation that affects the boys (child soldiers in armed conflicts, for 
example) and pays no attention to that which affects the girls (child 
marriage, female circumcision).36 The implication of the omission of the 
provision relating to child marriages in the CRC indicates that the 
convention has become inadequate to rely on in protecting the child from 
marriage which has is termed as a human right violation.37  
 
Although the CRC makes no specific mention of child marriage, the United 
Nations general assembly is aware of the negative impact the practice has 
on the girl child in particular, considering that most child marriages usually 
involve child brides. The General Assembly resolution of 18th December 
2014 recognised the existence of child, early and forced marriage called 
upon states, stakeholders and the international community to take steps to 
put an end to child marriage, encourage the well-being of women and girls 
(including girls who are already married).38  
  
3.2 African Charter on the Rights and Welfare of the Child  
The adoption of the African Charter on children’s rights is in line with the 
United Nation’s recognition of the regionalisation adopted for the 
promotion and protection of human rights.39 The African Charter on the 
Rights and Welfare of the Child (ACRWC) was adopted in 1990 within the 
context of the Organisation of African Unity (OAU) now African Union 
(AU). The decision to adopt a document that gives attention to children 
alone draws from several inspirations. First was the recommendation to the 
Assembly of Heads of States and Governments for the adoption of a 
Declaration of the Rights and Welfare of the African Child and its full 
implementation.40The second reason was that the increasing conflict on the 
African Continent had a significant impact on children and exposed them 

 
36 Askari (n 18)124.  
37 UNFPA(n 8).  
38  Resolution adopted by the General Assembly on 18 December 2014: A/RES/69/156. In 
subsequent years, the United Nations has still reaffirmed its position to bring child, early and force 
marriage to an end through subsequent resolutions. This is reflected in the United Nations General 
Assembly resolution of 19 December 2016: A/RES/71/175.  
39 Benyam D Memzur, “The African Children‟s Charter versus the UN Convention on the Rights of 
the Child: A Zero-Sum Game.” (2008) 23(1) SA Publiekreg = SA Public Law, 5.  
40 Rachael Murray, Human Rights in Africa from the OAU to the African Union (Cambridge University 
Press: Cambridge, 2004) 164.  
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to vulnerable situations.Several resolutions at this instance were adopted 
by the defunct OAU due to the pressure mounted by nongovernmental 
organizations to implement their ideas in addressing the vulnerabilities of 
African children. 41  The ACRWC took into consideration the social, 
economic and political realities of the region and sought to complement the 
International Convention on the Rights of the Child (CRC) while focusing 
on factors that were peculiar to the African Continent.42 The reason for the 
inclusion of the African peculiarities among other reasons is the fact that 
Africa did not play a prominent role in the process leading to the present 
international framework for the rights of the child.43Hence, some of the 
issues that affected the African children at the time such as internal 
displacement, child soldiering as a result of internal conflicts, harmful social 
and cultural practices were not expressed in the international treaty. There 
was therefore a need to incorporate these issues in the ACRWC.  
 
The ACRWCno doubt shares some similarities in its provisions with the 
CRC.44 They both uphold the right to education, right to health and health 
services, right to care and support for handicapped children, right to 
protection from economic exploitation. 45  Others include the right to 
freedom of religion, leisure recreation and cultural activities and freedom 
from torture inhumane and degrading treatment. 46  Both instruments 
uphold the same cardinal principles of the best interest of the child, 
nondiscrimination, right to life, survival and development and the views of 
the child.47 However, the Charter further made provision for a wide-range 
of rights and increased the level of protection of children in certain aspects.48 
First, it outlawed the use of child soldiers in direct hostilities or recruitment 
into the army (Article 22(2)). Secondly, in the protection of refugee children, 

 
41 Ibid, 165.  
42 Olowo, (n29) 128.  
43 AA An-Na‟im „Problem of Universal Cultural Legitimacy of human rights‟ inThoko Kaime, (n. 27) 
p. 2.  
44 Olowo, (n29).  
45 Ibid.  
46 Ibid.  
47 E Egede, „Bringing Human Rights Home: An Examination of the Domestication of Human Rights 
Treaties in Nigeria‟ (2007) 51(1) Journal of African Law, 250.  
48 T Davel „African Charter on the Rights and Welfare of the Child, Family Law and Children‟s Right‟ 
(2002) 35 De Jure283.  
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the scope is broadened to include internally displaced children (Article 
23(4)).49 Apart from ensuring the protection of the rights of the child, it also 
provides for the welfare of the child and places the burden on state parties 
to ensure that factors limiting the realization and expression of these rights 
are curbed.50  
 
Asides being a derivation from the universal Convention on the Rights of 
the Child, the ACRWC has some innovative provisions.51It places duties 
and responsibilities on children towards the family, society, the state and 
other recognised communities, including the international community. In 
the African traditional society, the child is saddled with duties and 
responsibilities to ensure that the child grows to become a well-meaning 
and responsible member of the society.  For example, the child is expected 
to respectful, assist with chores at home, take care of his or her younger 
siblings etc. The specific duties or nature of the duties and responsibilities 
assigned to a child are such that take cognisance of the age and capacity of 
the child. The essence is to ensure that the child is absolved from every form 
of abuse. The child is to respect his parents, superior and elders in the 
society, serve his national community, strengthen and preserve social and 
national solidarity, preserve and strengthen African cultural values. He or 
she is also expected to preserve and strengthen the independence and 
integrity of his country and contribute to the promotion and achievement 
of African unity best of his abilities. Before a child is expected to carry out 
any duty or responsibility, the age and capacity of the child must be 
considered.52 Another innovative provision in the ACRWC is the protection 
against harmful social and cultural practices which affect the welfare, 
dignity, normal growth and development of the child of which child 
marriage and betrothal of both girls and boys is inclusive (Article 21).53 In 
protecting the child against early marriages, it specifies the minimum age 
of marriage as 18 years and recommends registration of all forms of 
marriages in an official registry compulsory.54 The implication of setting a 
minimum age for marriage is that it does not allow negative cultural 

 
49 Ibid.  
50 Olowo(n29).  
51 Ibid.; Muthoga International Conference on the Rights of the Child 125 cited in T Davel (n52).  
52 ACRWC 1990, Art 31.  
53 Olowo, (n29) 130.  
54 ACRWC, Art 21(2).  
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practices or influences determine when a child is to be married. This 
addition is a progressive one because it is aimed at protecting children from 
the challenges associated with early marriage.55 Apart from the Charter, the 
African Union to further strengthen its war against child marriage launched 
its first ever campaign to end child marriages in Africa on 29May 2014. The 
aim of the campaign was to accelerate efforts to end child marriages on the 
continent as it recognises Africa as the home of 15 out of 20 countries with 
the highest rate of the practice of child marriage. The campaign also aimed 
to support policies and actions that protect girls’ human rights.56It is within 
this context that the Nigerian responses to child marriage is evaluated in 
this work.  
  
4.0 An Analysis of the Nigerian Domestic Law and Policy in Respect of 
Child Marriage   
To provide a better context for the discussion, this section explains the 
present customary and statutory regime for regulating marriages in Nigeria 
and child marriage in general. It also explains the origin of the legal 
protection against child marriage. It briefly highlights the constitutional 
protection for children in respect of child marriages and finally evaluates 
how they all relate to each other and their shortcomings.  
 
The law in Nigeria recognises two systems of Marriage. They are the 
customary law (Islamic law process) and statutory marriage. In the 
customary context, marriage is beyond an individual affair. It is a union 
between the families involved. It also has the tendency to become 
polygamous. On the other hand, the statutory marriage is strictly 
monogamous in nature to the exclusion of all others. With the advent of 
western civilization, it is common practice for parties who intend to marry 
under statutory law to first marry under native law and customs. The 

 
55 D M Chirwa, „The Merits and Demerits of the African Charter‟ (2002) 10 The International  
Journal of Children’s Rights, 167; E OAkpan, „Early Marriage in Eastern Nigeria and the Health 
Consequences of Vesico-Vaginal Fistulae (VVF) Among Young Mothers (2003) 11(2) Gender and 
Development, 72.  
56 Girls not Brides, „African Union Launches its first-ever Campaign to End Child Marriage‟ 
<http://www.girlsnotbrides.org/african-union-launches-first-ever-campaign-end-child-marriage/> 
assessed 28May 2021.  
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marriage legislation in Nigeria allows this practice.57 The legislation that 
regulates statutory marriage in Nigeria is the Marriage Act (MA) and 
Matrimonial Causes Act (MCA). The MA sets the age of marriage at 21years 
and provides for consent to marriage for minors. It states that if either of the 
parties to a marriage is under the age of 21years, the consent of parents or 
guardian must be produced before a licence to marry can be granted.58 
From the wordings of the MA, consent of parent or guardians may give 
room for the actual celebration of marriages involving minors. At the 
customary level, the Nigerian customary law does not have a fixed age for 
betrothal or marriage. Attainment of puberty is generally recognized as the 
age of majority which makes the child fit for betrothal that eventually leads 
to marriage. 59  Age was never really a factor to be considered for the 
celebration of customary marriages if parents gave consent and the girl 
child were the most affected when it came to the practice of child marriage 
in customary or traditional settings. Also, considering some of the drivers 
for child marriage, it was not unpopular to find child brides in polygamous 
settings, dealing with older wives. Before 1970 when Nigeria was divided 
into geopolitical regions and operated through the regional system of 
governance, the then Eastern region in 1956 enacted its own legislation to 
tackle the practice of early marriage. This is the Age of Marriage Law of 
1956. Although the MA and the MCAwere in existence and applicable to all 
regions of Nigeria, the Age of Marriage Law60 was enacted and applicable 
to the Eastern region of Nigeria only. The minimum age for marriage in the 
law was set at 16 years and it declared marriages that fell short of its 
provision null and void. 61  Unfortunately, the law was of no effect for 

 
57  Worugji and others, „The Dissolution of „Double Deck‟ Marriage in Nigeria‟ (2019) 33(1) 
International Journal of Law, Policy and the Family, 123 – 138.  
58 Marriage Act (MA) Cap M6 LFN 2004, sec 18.  
59 In Labinjo v Labake (1924) 5 NLR 33, the court declare puberty as the age of contractual capacity 
under customary law; TUAkpogome and SM Brenda, „Gender Based Violence: The Danger and 
Effect of Harmful and Unhealthy Practices Against Women‟s Rights (2010) 4 Journal of Private 
and Comparative Law, 161.  
60 Age of Marriage Law 1956, sec 3(1).  
61 E N U Uzodike, „Implication and Limits of Parental Rights in Nigeria‟ (1990) 2(2) African 
Journal of International and Comparative Law, 291. The then Eastern regions comprising of the 
present-day Anambra, Imo, Rivers, Cross River States. 66Ibid. 67 „Nigeria: Child Marriage 
Dangerous‟ (1987) 17(7) Off Our Backs, 4. 68 E Egede, „Bringing Human Rights Home: An 
Examination of the Domestication of Human Rights Treaties in Nigeria‟ (2007) 51(1) Journal of 
African Law, 250.  
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several reasons. First, it was viewed as limiting the rights of the parents over 
their own children. Secondly, the marriages which involved children were 
conducted customarily with no regard for age.66 The Age of Marriage Law 
did not fully tackle the practice of child marriage because it did not 
specifically regulate all kinds of marriage in the Eastern region. The Age of 
Marriage Law as the name implies was interested in fixing an acceptable 
age for marriage and nothing more. In the late nineties, there was a reported 
incident of a nine year old child bride who tried to escape from the clutches 
of her husband several times and eventually had her legs chopped off with 
a poisoned axe for refusal to have sex, a brutalisation that eventually 
resulted in her death.67As at that time, Nigeria as a country still had no 
legislation to handle thepractice of child marriage and child marriage as an 
offence was unknown to law.The only region that made effort to curb the 
practice was the Eastern region. The Western and Northern region were 
silent on the issue.  
 
Nigeria having ratified the CRC in 1991 and the regional ACRWC in 
2001domesticated these instruments in the form of the Child Rights Act 
(CRA) 2003. The reason for domestication is that ratification of a treaty is of 
no implication until such a treaty is applied domestically in form of a 
legislation in the country. This is founded on section 12(1) of the 1999 
Constitution which provides that no treaty shall have the force of law except 
to the extent that such treaty has been enacted by the National 
Assembly.68Nigeria ratified the ACRWC in 2001 and this has formed a bulk 
of the provisions of the Nigerian CRA 2003. The CRA is a federal legislation 
was passed into law by the National Assembly. The CRA is a federal 
legislation because it applies to the federal capital territory only and matters 
relating to the implementation of treaties are legislated upon exclusively by 
the National Assembly.62 The aim of the law is to provide an adequate 
framework to secure the rights of the Nigerian child and also upholds the 
best interest of the child.63The CRA expressly prohibits child marriage and 
declares such marriage null and void. It further prohibits betrothal of 

 
62 The Nigerian National Assembly is known as Parliament. They are responsible for making laws 
at the federal level. Section 12(1) &(2) of the 1999 Constitution of the Federal Republic of Nigeria 
(as amended); Part 1 of the Second Schedule to the Constitution provides the checklist of the 
exclusive legislative list.  
63 Preamble to the CRA2003; CRA 2003; s. 1. 71Ibid., 
ss. 21-23.  
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children and prescribes the punishment for both (marriage and betrothal). 
The punishment is a fine of N500,000 or a term of five years imprisonment 
or both. The inclusion of punishments criminalizes this practice. The 
minimum age for marriage is set at 18 years and marriages below this age 
boundary are null and void.71  
 

The CRA by its wordings prohibits both statutory and customary marriages 
leaving no room for parental consent. The deficits in the customary law on 
marriage of persons below the age of 18, the Marriage Act and the various 
incidents of child abuse resulting from the practice of child marriage 
prompted the legislating of a CRA that set the minimum age for marriage 
at 18 for both boys and girls, extending its provisions to include all forms of 
marriages and excluding the consent of parents or guardians for marriages 
involving minors. The CRA being a most recent legislation, as expected, will 
usually take preference over the Marriage Act when it comes to marriage 
involving minors. On the face of it, there is a prevalent minimum age for 
marriage, but, there is no consensus on the minimum age of marriage for 
marriage at the state level where these laws play out. The reason is that 
some states have domestication of the CRA with modification of its 
provisions and have redefined who a child is for reasons mentioned 
above.The CRAbeing a federal legislation, states of the federation are to 
domesticate this federal law as state law if it must have a binding force in 
such state.64 Some states of the federation have not domesticated the CRA 
primarily because the basis for which age is fixed emanates from the 
international arena and has found expression in the national law (through 
the process of domestication of the CRC and ACRWC).65 This has led to the 
age variation in some state laws in defining who a child is and has also 
affected the age of marriage.66Secondly, banning of child marriage is seen 
as a limitation of the rights of parents over his/her child as parental consent 
is no longer a ground for contracting such marriages.75 This age variation at 

 
64 E S Nwauche „Child marriage in Nigeria: (Il)legal and (un)constitutional?‟ (2015) 15(2) African 
Human Rights Law Journal, 423.  
65 Nike Adebowale, „Why Every Nigerian State Must Domesticate, Implement Child Rights Act‟ 
24 June 2019, available at<https:www.premiumtimesng.com/health/health-features/336790-
whyevery-nigerian-state-must-domesticate-implement-child-rights-act.html> accessed 1February 
2021;  I Ogunniran, (n31) 65.  
66 For instance, states like Jigawa State Child Rights Law sets the age definition of a child at puberty, 
Akwa Ibom State law sets the age at 16.   
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the state level have made it difficult to arrive at a consensus on marriageable 
age making it a major challenge in responding to the issue of child marriage. 
This notwithstanding, children in states that have not domesticated the 
CRA can still be protected under the Constitution. The Constitution also 
provides that States shall direct its policy towards ensuring that children 
are protected against any form of exploitation whatsoever.76The 
Constitution provides for the dignity of persons against torture, inhuman 
or degrading treatment and upholds personal liberty which extends to 
children as well and forms a basis for protection from child marriages.77 
Apart from the legal response, policy measures have been embarked upon.  

The Federal Ministry of Women Affairs and Social Development in Nigeria 
proposed a strategy document, the National Strategy to End Child 
Marriages (2016-2021) on 29 November 2016 with the vision of ending child 
marriages by 2030 and reducing the percentage of girls who are married 
before the age of 18 by 2021.78 The strategy document was developed as a 
guideline to raise awareness and address the harmful impact of marriages 
involving children and also advocate for policies and actions that protect 
the rights of the girl child and tackle law enforcement barriers.79The 
NSECM is one of a kind and the first show of public interest in eradicating 
the practice of child marriage in Nigeria through policy.80 Generally, the 
policy highlights the specifics of the regional variations in the prevalence of 
child marriage in the country. Different regions were portrayed to be faced 
with various challenges closely linked to child marriage while others were 
prone to the practice.81 In the south-eastern region, child marriage was not 
an issue. Rather, teenage pregnancy, rape and cohabitation were the 
identified problems.82 In the south-south  

                                                                 
75 (n 67), 291.  
76CFRN 1999, ss. 17(3)(f). 77Ibid., 
ss. 34&35(1).  
78 Girls Not Brides, „National Strategy to End Child Marriage in Nigeria (2016-2031)‟ available at 
<http://www.girlsnotbrides.org/resource-centre/national-strategy-end-child-marriage-nigeria2016-
2021/> assessed 29 May 2021.  
79 UNICEF Nigeria, „Nigeria Joins African Union Campaign to End Child Marriage‟ available at 
<https://www.unicef.org/nigeria/protection_11010.html> last assessed on 30 May 2021.  
80 
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<https://www.girlsnotbrides.org/wp-content/uploads/2017/04/Strategy-to-end-child-
marriage_forprinting_08-03-2017.pdf> accessed on 9 September 2021.  
81Ibid., 21.  
82Ibid., 22.  
region, child marriage was not an issue on the front burner of social debate 
as federal laws were domesticated as states laws. The focus was on 
providing children with basic education. 67  Finally, the south-western 
region has the challenge of teenage pregnancy and not child marriage.68   
 
Apart from the social vices that plague the southern part of Nigeria, there 
seems to be better commitment to completely eradicate child marriage in 
the region compared to the north. Taking these issues into consideration, 
the main goal of the NSECM is to reduce the number of girls who are 
married below the ages of 18 by 2021 and also eradicate the practice by 
2030.69 One important strategy was to undertake a review of relevant laws 
and policies by March 2017 to identify gaps and harmonise existing policies 
and legislation on child marriage and another evaluation in 2019.70A final 
evaluation was to be undertaken in 2021.71Presently, there is no record of 
such review or a revised policy document that takes a record of reviews that 
have been made in the academic literature. This situation is the way it is 
because addressing the practice of child marriage as the policy calls will be 
perceived as an invasion of religion and culture. This shows that the 
government of Nigeria not only lacks the political will, but the moral will 
to proceed to implement its policy and national laws on child marriage. This 
does not show a commitment to eradicate this practice in the nearest future. 
It is hoped that an evaluation of the policy will takes into consideration the 
gaps that disharmonies existing laws and the practice of child marriage in 
the context of insurgency.  
  
5.0 Conclusion  
A review of literature has shown that the practice of child marriage has not 
been shown to significantly improve the wellbeing of children despite the 
‘good’ intention of parents or caregivers for engaging in this practice. Thus, 

 
67 Ibid.,  23.  
68 Ibid.  
69 Ibid., 10.  
70 Ibid., 33&52.  
71 Ibid., 52.  
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at the international and regional level, giving children out in marriage is 
frowned at and there are treaties, resolutions and general comments to that 
effect. These responses have brought pressure to bear on Nigeria where the 
incidence of child marriage is also prevalent. The federal government 
enacted the CRA2003 and fixed the minimum age for marriage at 18 years, 
just like the ACRWC. One problem the CRA has faced is the unwillingness 
of some Northern states to domesticate it as state law while some have done 
so with variations in age definition for a child. This is partly because of the 
provisions relating to marriage.  These issues have led to a lack of consensus 
on the minimum age for marriage across the federation particularly where 
such marriages take the customary form. These inconsistencies have made 
it impossible to stopchild marriage in practice, making the law of no 
consequence in this regard. Addressing the issue through a uniform 
legislation will be the first step in combating child marriages. It is 
recommended that a Constitutional amendment which gives the National 
Assembly the exclusive rights to legislate on child right issues is necessary.  
 
If this is done successfully, the implication is that the CRA becomes a statute 
of general application across all states of the federation. The implication of 
this is that the discretion of states to domesticate and further modify some 
provisions will no longer exist. In addition, the provision in the MA that 
provides for consent of parents for marriage to persons below the age of 21 
years should be expunged. Furthermore, legislation and government 
policies that address child marriages should be extended to include 
production of birth certificates in person, at the marriage registry, as a 
prerequisite for commencement of all forms of marriage rites (whether 
statutory or customary). The essence will be to make it possible to establish 
child marriage, when it has occurred, apprehend perpetrators and carry out 
necessary actions. It is hoped that the national policy on child marriage 
which was to be reviewed in 2021 revisited in the nearest future as this will 
show where we are and the challenges that lie ahead in addressing the 
incidence of child marriage in Nigeria.  


