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Abstract  
Although, there were attempts to develop international 
environmental law in the nineteenth century, it was not until the 
Stockholm Conference in 1972 that the right to a healthy 
environment was explicitly recognized in an international 
environmental law document. This paper is aimed at examining 
the international and national perspectives of the right to a 
healthy environment. The doctrinal research method was utilized 
to achieve the aim of this paper. It was found that the declaration 
of the United Nations Human Rights Council that the right to a 
healthy environment is a fundamental right is yet to be passed by 
the United Nations General Assembly. The right to a healthy 
environment will remain non-justiceable and paper tiger in 
national Constitutions until it has been accordingly passed by the 
UNGA and incorporated in human/fundamental rights documents 
of member-states of the United Nations. The thesis concluded that 
the right to a healthy environment is a fundamental right of 
everybody. This argument is well supported by the provisions of 
international treaties. The thesis recommended among others that 
the United Nations General Assembly should pass a resolution 
recognizing the right to a healthy environment as fundamental 
right and call on memberstates of the United Nations to secure the 
incorporation of the right in their fundamental/human rights 
documents.  

  
Introduction  
It is beyond doubt that everyone has a collective responsibility to protect and 
improve the environment for present and future generations.1  
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Everyone is guaranteed the right to a healthy and productive life in 1harmony 
with nature.2 Thus, a quality environment is necessary for the protection of 

 
1 Constitution of the Federal Republic of Nigeria, 1999 (as amended), s 20; Constitution of India, 1976, 
art.51A(g) and Stockholm Declaration on the Human Environment, 1972, principle 1.  
2 Rio Declaration on Environment and Development, 1992, principle 2.  



life.3Extreme heat, increased quantity and intensity of natural disasters, acid 
rain, malaria outbreaks, rising sea levels, floods, climate migration and wars 
have raised serious environmental concerns in the world over. These are some 
of the events that people have experienced or will experience due to climate 
change.4 Everyone is going to be affected by climate change. The fact that 
everyone is going to be affected, no matter the proportion, entails a negative 
impact on many, if not all, human rights. Further, it brings about the idea that 
people have a right to live in a healthy environment, as such may prove to be 
essential for the satisfaction of many other human rights, such as the rights to 
life, food, health and more.  
 
The universal recognition of human rights came with the creation of the United 
Nations (UN) in 1945. The United Nations Charter set the protection of 
fundamental rights and freedoms as one of its main objects.5 The Universal 
Declaration of Human Rights 1948 (UDHR) laid down the framework of 
international and national human rights instruments. The rights contained in the 
Universal Declaration were further elaborated in the International Covenant on 
Civil and Political Rights 1966 (ICCPR) and the International Covenant on 
Economic, Social and Cultural Rights, 1966 (ICESCR).  
 
The main reason for the adoption of the two human rights covenants had much 
to do with the then prevailing ideologies of capitalism and socialism. The 
capitalist countries favoured the ICCPR, while the socialist ones attached greater 
weight to the ICESCR. The rights contained in the ICCPR are known as "first-
generation" human rights, while those in the ICESCR are known as "second-
generation" human rights. However, there are certain rights which could be 
categorized as “third-generation” human rights, and which are stipulated in 
both covenants. These are group rights such as the rights of a people to self-
determination, or a people's sovereignty over its natural resources. The 
dimension of these rights covers groups of peoples and nations, as opposed to 
individual rights of the first and second generations.  
 
Acknowledging the direct functional relationship between protection of the 
environment and the protection and promotion of human rights is to accept a 
truism. However, the relationship is a complex one and, ever since first formally 
recognised at the international level in the 1972 Stockholm Declaration, has been 
liable to being misunderstood. Evidence of this can be seen in the idea that the 
individual or collective interest in environmental protection is subsumable 
under a substantive „environmental human right‟, and that a human right to a 
clean environment either exists as a matter of current general international law 

 
3 Stockholm Declaration on the Human Environment, 1972, principle 1.  

4 WHO, ‘Climate  Change  and  Health’ <https://www.who.int/en/news-room/fact- 
sheets/detail/climate-change-and-health> accessed 23 April 2021; D J Wuebbles and Others (eds), Climate 
Science Special Report: Fourth National Climate Assessment, Volume I (Washington, DC, USA:U.S. 
Global Change Research Program 2017) 120.  
5 United Nations Charter, art.1(3).  



or ought to be recognised as such. While many commentators would agree that 
such a right does not exist today, support for formally recognising or 
establishing one cuts across a wide spectrum of international public opinion.6 
Significantly, it appears to have been gaining renewed momentum recently.  
 
Over the past two decades, the relationship between environmental protection 
and human rights protection has been enhanced by the many activities which 
have taken place in the wake of the Stockholm Conference on the Human 
Environment (Stockholm Declaration). The Conference played a vital role in the 
evolution of the concept of environmental rights, especially by equating the right 
to a healthy environment to the right to life.7 A number of international 
conferences have declared the right to a healthy environment to be a human 
right. Environmental principles and guidelines have been set by states on several 
occasions. Furthermore, there are provisions recognising the right to a healthy 
environment, in a number of regional human rights instruments, as well as 
several national constitutions.8  
 
There is, of course, a direct relation between the right to a healthy environment 
and other human rights. Environmental degradation affects the right to life, 
health, work and education. For example, the pollution of lakes and waters in a 
large number of countries has a severe impact on the fishermen‟s possibility to 
make a decent living through their traditional work, or the pollution of the air 
and water resulted from the activity of certain plants generates health issues, 
while intoxications caused by leadbased paints, gas etc. affect the children‟s 
capacity to learn.From the foregoing discussion, it is evident that the right to a 
healthy environment is a fundamental human right in the making. On the 
importance of this right, Ojwang observes that: „A clean and healthy 
environment is an essential component in the totality of social welfare, 
important is it to personal well-being, that it may be equated to the various civil 
rights that often make headlines‟.9  
  
The Emergence of the Right to a Healthy Environment  
The right to a healthy environment is a newly emerging human right. The first 
legal instrument to mention the concept of the right to a healthy environment 
was the 1969 US National Environmental Policy Act (NEPA). The Act states that 
a “healthful environment” is a necessary condition for the maintenance of 
environmental quality and overall welfare of man.10 This could be taken as the 
recognition of the right to a healthy environment under the US Federal Laws. 

 
6 G Handl, The Human Right to a Clean Environment and Rights of Nature (Cambridge University Press 
2020) 137.  
7 Stockholm Declaration on the Human Environment 1972, Preambularpara. 1; UN General Assembly 
Resolutions: 2994(xxvii);2995(xxvii; and 2996(xxvii) of 15 December 1972.  
8 African Charter on Human and Peoples' Rights, 1981, art. 24.  
9 J B Ojwang, Environmental Law and Constitutional Order (Nairobi: ACTS Press 1993) 19.  
10 The U.S. National Environmental Policy Act (1969), pub.L. No. 91 - 190, ss 101(a) and (c). 11 Stockholm 
Declaration on the Human Environment 1972; M K Tolba (ed), Evolving Environmental Perceptions: 
From Stockholm to Nairobi (London: Butterworths 1988) 4.  



The first international effort in this respect was the United Nations Declaration 
on the Human Environment 1972 (Stockholm Declaration). The Stockholm 
Declaration on the Human Environment made it clear that the natural and man-
made environment is linked to the very existence of man. As one of its principles, 
the Stockholm Declaration stated that:  
  

Man has the fundamental right to freedom, equality and adequate 
conditions of life, in an environment of quality that permits a life of 
dignity and well-being, and he bears a solemn responsibility to 
protect and improve the  
environment for present and future generations....11  
  

The second principle of the Stockholm Declaration on the Human Environment 
similarly provides for the protection of the human environment:  

The natural resources of the earth, including the air, water, land, flora 
and fauna and especially representative samples of natural 
ecosystems, must be safeguarded for the benefit of present and future 
generations through careful planning or management, as 
appropriate.11  
  

The cumulative reading of principles 1 and 2 of the Stockholm Declaration on 
the Human Environment, in conjunction with paragraph 1 of its proclamation, 
clearly expresses the position of the participants on the possible recognition of 
environmental human rights. Based on this fact, we can assume that the right to 
a healthy environment is recognised as a fundamental right by the international 
community.  
 
The Stockholm Declaration on the Human Environment, in its entirety, reveals 
that contemporary environmental problems are mostly transboundary. 
However, principle 21 of the Declaration poses some issues of national 
protection of the environment. It reaffirms the principle of state sovereignty in 
environmental policy formulation, and in the exploitation of environmental 
resources.13 According to this principle States may not cause damage beyond 
their national jurisdictions, but they may do so within their national jurisdiction.  
 
In light of the Stockholm Declaration on the Human Environment, 
environmental rights are fundamental human rights deserving international 
protection. But the existing practice of States shows that the right of exploitation 
and enjoyment of property overrides the principles of conservation and 
preservation of environmental resources.12 In most of the cases, States tend to 
give greater value to their absolute sovereignty than environmental protection.  
As a result of post-Stockholm efforts in the field of environmental protection, it 
has now been agreed by the international community that environment and 

 
11 Stockholm Declaration 1972, principle 5. 13Ibid.  
12 International Covenant on Civil and Political Rights and the International Covenant on Economic, Social 
and Cultural Rights of 1966, art.1(2).  



development are inseparable. In the run-up to the 1992 Rio Earth Summit, the 
World Commission on Environment and Development (WCED) greatly 
contributed to the emergence of the new principle of sustainable development - 
the principle of integrating environmental protection and development 
objectives in national economic planning.13 The concept of sustainable 
development, as defined by the Commission can be extended to the protection 
of human rights of the present and future generations. The core concept of 
sustainable development is said to be: „Meeting the needs of the present 
generation without compromising the ability of future generation‟.14To date, the 
principle of sustainable development is welcomed by most countries. The 
United Nations Environment Programme (UNEP) has prepared guidelines for 
implementing sustainability. This is the procedure of Environmental Impact 
Assessment (EIA). It is an „examination, analysis and assessment of planned 
activities with the view to ensuring environmentally sound sustainable 
development‟15 by competent authorities.  
 
Sustainable development has become an agenda of compromise between 
developed and developing countries, as well as between the present and the 
coming generations.16 This has been confirmed by the 1992 Rio Summit which 
adopted „Agenda 21‟ as a programme of action into the 21st century and 
beyond.17 The Rio Declaration on Environment and Development 1992 puts 
human rights protection at the centre of sustainable development. Principle 1 of 
the Rio Declaration on Environment and Development obliquely refers to 
environmental human rights, where it states that „human beings are entitled to 
a healthy and productive life in harmony with nature‟. The Stockholm and Rio 
de Janero UN Conferences on environmental protection have laid down the 
concept of the right to a healthy environment. As a result of these conferences 
the international community has become aware of the fact that environmental 
protection is a vital concern of mankind as a whole. The recognition of the right 
to a healthy environment is no doubt a basis for its due recognition in the 
international legal system.  
 
Many recently concluded conferences in the field of environment and human 
rights urge the recognition of the right of individuals and groups to a healthy 
environment. One of the recently concluded conferences, the UN World 
Conference on Human Rights, held at Vienna (Austria) in June  

 
13 J Kulig, ‘Environmental Policies for Developing Countries and Their Development Strategy’, in 
Development and Environment (Paris: United Nations 1972) 96 -98.  
14 WCED, Our Common Future (Oxford/New York: Oxford University Press 1987) 28.  
15 Ibid,8.  
16 UNEP, ‘Environmental Impact Assessment’ (Decision 14/25 of the Governing Council of UNEP of 17 
June 1987) 1.  
17 J McCormick, The Global Environmental Movement: Reclaiming Paradise (London: Belhaven Press 1989) 
148.  



1993, made it clear that States should adopt and vigorously implement all 
existing conventions relating to pollution control and dumping of toxic and 
dangerous substances.18  
 
Though they fall short of providing a legally binding provision on the right to a 
healthy environment, the UN Conferences on environment and human rights 
have laid down the guiding principles and philosophical foundations for the 
concept. Different UN Conferences made it clear that the right to a healthy 
environment is an extension to the right to life.19 This logical extension of the 
right to a healthy environment to the right to life may enable us to deal with it 
as a fundamental human right. This alone is not sufficient to guarantee the 
implementation of the right, it has to be provided in an explicit manner in the 
international human rights instruments. Concerning the need for incorporating 
environmental rights into human rights instruments, Gormley wrote:  
 

The right to a pure, healthful, or decent environment is essentially a 
new human right at least in so far as enforcement by international 
and regional institutions is concerned. Notwithstanding, at the level 
of jurisprudence there is some validity to the proposition that 
preservation of the remaining ecology and environment is included 
within the scope of the inalienable rights of man, as enunciated in the 
great human rights charters.20  
  

Gromley was anticipating that the Council of Europe would be the first regional 
organisation to recognize the right to a healthy environment. In fact, the Council 
of Europe was the first to intend the enactment of environmental human rights 
in the early 1970s. A draft proposal was presented to the Council, entitling 
individuals, groups and nongovernmental organisations to enforce the right to 
a healthy environment. For instance, the 1973 Draft Protocol to the European 
Convention on Human Rights provides as follows:  

No one should be exposed to intolerable damage or threats to his 
health or to intolerable impairment of his well-being as a result of 
adverse changes in the natural conditions of life.  
An impairment of well-being may, however, be deemed to be tolerable 
if it is necessary for the maintenance and development of the economic 
conditions of the community and if there is no alternative way of 
making it possible to avoid this impairment.21  
  

The cumulative reading of the two paragraphs would give the impression that 
individuals may not invoke the right to a healthy environment when the 

 
18 United Nations Conference on Environment and Development (UNCED), held at Rio de Janero from 3rd - 
14th June 1992.  
19 International Legal Materials (ILM) vol. 32 No. 6 (1993) 1666.  
20 Stockholm Declaration, preambular, paragraph 1, principles 1 and 2; Rio Declaration, principle 1; UN 
World Conference on Human Rights - Vienna Declaration 1993, part 1, paragraph 11.  
21 PGormley, Human Rights and the Environment: The Need for International Co-operation (Leyden: A.W. 
Sijthoff, 1976) 41.  



economic development of the community has to be accorded priority. The Draft 
Protocol further provides for the right of individuals to seek information and 
explanation on any adverse environmental impairment from competent 
authorities.22 Minor environmental impairment should be tolerated for the sake 
of the Society. Be this as it may, the Draft Protocol in question has not yet been 
adopted by the Council of Europe.23  
 
Contrary to Gormley's assumption, it was the Organisation of Africa Unity 
(OAU), rather than the Council of Europe, which was the first organisation to 
recognise the right to a healthy environment. The African Charter on Human 
and Peoples‟ Rights 1981 (ACHPR) is the first human rights instrument to 
clearly recognise the right to a healthy environment. The ACHPR states that „all 
peoples shall have the right to a general satisfactory environment to their 
development.‟24 As a matter of fact, the ACHPR contains most of the „third 
generation‟ human rights. Apart from the right to a healthy environment, the 
Charter provides for „all peoples‟ right to: (a) political independence;27 (b) 
sovereignty over wealth and natural resources;25 (c) development and 
enjoyment of the common heritage of mankind;26 and (d) national peace and 
security.27  
 
At the international level, there is a series of conventions and multilateral treaties 
which provide for the protection of human health and well-being directly or 
indirectly. Almost all treaties dealing with outerspace, and those dealing with 
the law of the sea have provisions on the right of the present and future 
generations seeking to make the generations beneficiaries of the resources 
thereof and to preserve the quality of those resources.28 Some of the recently 
concluded treaties specifically provide for the protection of human health. The 
Vienna Convention for the Protection of the Ozone Layer states one of its objects 
is to „protect human health and the environment against adverse effects 
resulting from modifications of the ozone layer.‟29Taking into account all the 
parallel developments in the field of human rights protection, the principle of 
the right to a healthy environment is one of the newly emerging human rights 
deserving due recognition and acceptance by the international human rights 
law. It encompasses many of the emerging human rights of the „third 
generation‟. The combination of national, regional and global efforts in the 
protection of human rights, will sooner or later place this right at the centre of 
all fundamental rights.  

 
22 Ibid, 90-102.  
23 Draft Protocol on European Human Rights Convention Concerning New Human Rights 1973, art. 1.  
24 African Charter on Human and People’s Rights 1981 (ACHPR), art. 24. 27Ibid, 19-
20.  
25 Ibid, art. 21.  
26 Ibid, art. 22.  
27 Ibid, art. 23.  
28 Draft Protocol on European Human Rights Convention Concerning New Human Rights 1973, art. 2.  
29 A Cassese and Others (eds), Human Rights and the European Community: The Substantive Law (Baden: 
European University Institute 1991) 27.  



  
The Validity of the Right to a Healthy Environment as a Fundamental Right  
In the light of the jurisprudence and philosophy of human rights, the right to a 
healthy environment is intimately connected with the right to life. It was the 
right to life itself that necessitated the recognition of the right to a healthy 
environment. Two aspects of human life, namely, the physical existence and 
health of human beings, and the dignity of that existence called for the 
safeguarding of the right to a healthy environment.30 By and large, this right is a 
fundamental right of mankind as a whole, including present and future 
generations.  
 
The need for the protection of environmental rights is justified, in the light of 
threats caused by global warming, ozone layer depletion, atmospheric nuclear 
testing, transboundary air pollution by toxic wastes and so on. These acts of 
environmental destructions, as perceived by Falk, are severe violations of 
human rights, affecting large number of people. In explicating the term 
„ecocide‟, Falk described environmental offences as acts that:  
 

Involve official conduct that seriously endangers the life, health and 
serenity of current and future generations. The notion of human 
rights is incomplete to the extent that it fails to encompass those forms 
of deliberate behaviour that produce serious environmental damage ... 
Environmental quality is a critical dimension of human dignity that 
may have a significant impact on development and even survival, of 
mankind.31  
  

The above quotation clearly indicates that the right to a healthy environment 
ought to constitute a central aspect of the list of fundamental human rights. 
Based on the criteria set out by Winslade32 to distinguish the fundamental 
human rights from other rights, the right to a healthy environment satisfies the 
requirement of vitality to all human beings. It is impossible to think of life devoid 
of life-giving and life-supporting elements. It is in the interests of almost 
everybody to live in a healthy environment. As regards the four conceptual 
criteria set out by Edel,36namely, generality, importance, endurance and 
inalienability, the right to a healthy environment will satisfy all of them. Being 
an extension to the right to life for all human beings, it satisfies all tests of a 
fundamental human right. Therefore, there is no doubt as to the qualification of 
the right to a healthy environment as a fundamental human right.  
 

 
30 Additional Protocol to the American Convention on Human Rights in the Area of Economic, Social and 
Cultural Rights 1988, art. 11.  
31 R A Falk, ‘Environmental Warfare and Ecocide - Facts, Appraisal, and Proposals’ [1973] (4)(1) Bulletin of 
Peace Proposals, 80-96.  
32 W J Winslade, ‘Human Needs and Human Rights’ [1971] (1) Human Rights - Amintaphil, 35. 36AEdel, 
‘Some Reflections on the Concept of Human Rights’ [1971] (1) Human Rights - Amintaphil, 2.  



Besides, environmental awareness is being enhanced by the growing 
cooperation of States on important environmental issues. Presently, there seems 
to be a consensus among the international community about the fact that 
individuals inhabit only one earth, with only one environment for one human 
family. The newly emerging „third generation‟ human rights will offer a new 
challenge to the existing international legal system which may demand its 
modification, or may even call for the promulgation of new sets of rights of 
mankind as a whole.  
 
In a recent development, on October 8, 2021, the United Nations Human Rights 
Council (HRC) whose mission is to promote and protect human rights around 
the world, passed a resolution recognising access to a healthy and sustainable 
environment as a universal right.33The text also calls on countries to work 
together, and with other partners, to implement this breakthrough. The Council 
established a Special Rapporteur dedicated to monitoring human rights in the 
context of the climate emergency to increase accountability for rights abuses and 
guide governments on how to uphold their obligations to address climate 
change.34 The Human Rights Council adopted Resolution 48/13 by a vote of 43 
in favor, none against, and 4 abstentions (China, India, Japan, Russia). In spite of 
these abstentions and the absence of the United States from the Council, the 
adoption of this resolution reveals near-unanimous support from the 
international community for the right to a healthy environment.  
 
The newly declared right to a healthy and clean environment will hopefully 
influence positive negotiations during the upcoming UN Climate Conference 
COP26, in Glasgow, which has been described by the UN Chief as the last chance 
to „turn the tide‟ and end the war on our planet.35 At the conclusion of the UN 
Climate Change Conference COP26 held from 31 October 2021 – 12 November, 
2021 in Glasgow, Scotland, a group of 50 countries made commitments to 
develop climate-resilient and low-carbon health systems in response to growing 
evidence of the impact of climate change on people‟s health. In the COP26, it 
was resolved that the future of health must be built on health systems that are 
resilient to the impacts of epidemics, pandemics and other emergencies, but also 
to the impacts of climate change, including extreme weather events and the 
increasing burden of various diseases related to air pollution and the warming 
planet. The 50 countries also resolved that concerted efforts would be made to 
reduce air pollution because the menace is an infringement on the right to a clean 
and healthy environment.36  

 
33United Nations,  ‘The  Right  to  a  Clean  and  Healthy Environment’  

<https://news.un.org/en/story/2021/10/1103082> accessed 30 October 2021.  
34 Ibid.  
35 A Steiner, ‘At the Conclusion of the UN Climate Change Conference, COP26’ 
<https://www.undp.org/speeches/conclusion-un-climate-change-conference-cop26> accessed 18 
November 2021.  
36 A Wyns, ‘Countries Commit to Develop Climate-Smart Health Care at COP26 UN Climate Conference’ 
<https://www.who.int/news/item/09-11-2021-countries-commit-to-develop-climatesmart-health-care-at-
cop26-un-climate-conference> accessed 18 November 2021.  



  
  
  
  
The Right to a Healthy Environment in the International Human Rights 
Instruments  
The existing international human rights instruments do not expressly provide 
for the right to a healthy environment as a human right. However, there are some 
incidental references to such a right in almost all-important human rights 
instruments. Some provisions of the Charter of the United Nations, 1945 could 
be also interpreted to accommodate the right to a healthy environment.  
 
One of the objectives of the United Nations (UN), as it is set out in the UN 
Charter, is to achieve international cooperation in solving problems of an 
economic, social, cultural or humanitarian character, which impede the scope for 
respect for human rights and fundamental freedoms.37 This objective was 
underlined by the adoption in 1948 of the Universal Declaration of Human 
Rights (UDHR), which is usually considered as the cornerstone of all subsequent 
human rights instruments. The UDHR has no specific provision on 
environmental rights. The UDHR provides for the right to life, liberty and 
security of the person.38 Current trends in human activity point in the direction 
of an environmental crisis and to the extent that law can give a solution, it is 
desirable to adopt liberal interpretations of law. On this basis it will be possible 
to find relevant elements of this right in international human rights instruments.  
 
The right to life is one of the fundamental human rights recognized by the 
International Covenant on Civil and Political Rights, 1966 (ICCPR). The ICCPR 
guarantees every individual's right to life.39 In both the UDHR and the ICCPR, 
the right to life seems to be restricted to the physical protection of an individual 
against death. However, the concept of a healthy environment, within the 
context of the Stockholm Declaration on Human Environment 1972, is 
inseparable from the right to life. By the first preambular paragraph of the 
Stockholm Declaration, the two rights are coextensive and are essential as 
compared to all other human rights.40 Furthermore, the principles of Stockholm 
Declaration provide for the protection of the environment for the interest of 
present and future generations.41  
 
Though the Stockholm Declaration is non-binding, it can be used as an 
additional guideline to strengthen the relationship between human rights and 
environmental protection. In the absence of a clearly defined environmental 

 
37 Charter of the United Nations 1945, art.1(3).  
38 Universal Declaration of Human Rights 1948 (UDHR), art. 3.  
39 International Covenant on Civil and Political Rights 1966, art.6(1).  
40 M K Tolba (ed.), Evolving Environmental Perceptions: From Stockholm to Nairobi (London: Butterworths 
1987) 3.  
41 Ibid, 4.  



right in the two international human rights covenants, states parties to them may 
not be obliged to recognize the right to a healthy environment, over and above 
their existing moral commitment under the Stockholm Declaration, which 
recognized such rights.  
 
In light of the provision of the UDHR for the right to a standard of living 
adequate for the health and well-being… including food, clothing, housing and 
medical care,42 the right to a healthy environment should have been clearly 
regulated in the two human rights covenants. In the absence of a clear stipulation 
to that effect, the importance of environmental protection would justify a liberal 
interpretation of article 6(1) of the ICCPR and articles 11 and 12 of the 
International Covenant on Economic, Social and Cultural Rights 1966, in favour 
of the right of individuals to a healthy environment. The UDHR and principles 
of the Stockholm Declaration may clear the way for such an interpretation of the 
said provisions of the two covenants.  
 
It should be noted that the Stockholm Declaration bore a special social and 
political significance which is only comparable with a liberation process, seeking 
to free humans from environmental disasters of their own making.43 Prior to 
Stockholm Declaration, there were certain misunderstanding between the 
developing and the developed countries, as regards the environment. The idea 
of balancing the rate of technological development with that of the carrying 
capacity of the environment, which was advanced by developed countries, was 
unpalatable to many developing countries, which were just embarking on 
industrialization. Thanks to the Stockholm Conference, these conflicting 
perceptions were compromised, and the idea of sustainable development was 
adopted by all States.  
 
Though it gives human beings the right to healthy life in harmony with nature, 
this principle is blended with productivity factor which may inhibit its separate 
enjoyment. Human beings are referred to, only, as the „centre of concern‟ of 
sustainable development. Compared to the Stockholm Declaration on the 
Human Environment, and the proposals of the WCED's Expert Group on 
Environmental Law, the UNCED principle on the right to a healthy environment 
has the appearance of an anticlimax. In contrast to the right to a healthy life, 
UNCED has explicitly recognized the right to development as a fundamental 
human right for all, including present and future generations. The Rio 
Declaration reads: „The right to development must be fulfilled so as to equitably 
meet developmental and environmental needs of present and future 
generations‟.44  
  

 
42 UDHR, art. 25.  
43 JMcCormick, The Global Environmental Movement: Reclaiming Paradise (London: Belhaven Press 
1989)47.  
44 Rio Declaration on Environment and Development, UN Doc. A/CONF.151/26 (vol. I), 31 ILM 874 (1992), 
principle 3.  



The Right to a Healthy Environment in National Instruments State Protection 
of the Environment  
A number of post-Stockholm national constitutions have provisions on the 
obligation of States to protect the environment, in the interest of their citizens. It 
is interesting to note, however, that many of them are programmatic 
declarations, rather than enforceable commitments on the part of the State.45 For 
instance, the Constitution of the Socialist Republic of Burma of 1974 provides for 
the duty of State organs, at different levels, to protect, preserve and develop the 
natural environment; but it does not make reference to the rights and duties of 
citizens.46 The Constitution of Namibian 1990 also provides for state protection 
of the environment, in the interest of all Namibians. The Constitution of Namibia 
states that the State has the obligation to promote and maintain environmental 
security for present and future generations of Namibians.47  
 
On the other hand, there are some modern constitutions which provide for State 
obligations to protect the environment, as a human right. The Spanish and 
Portuguese constitutions provide for state obligations to protect the natural 
environment, and at the same time entitle individuals to a healthy 
environment.48 This bipolar formulation of environmental rights is a vital 
condition for the protection of humankind and its environment. Several 
countries have amended their constitutions so as to include provisions on the 
protection of the environment. For example, the Portuguese Constitution clearly 
obligates the State to prevent, control and compensate for environmental 
destruction affecting its citizens.49 State agencies are required to ensure 
environmental resource conservation, in the interests of all citizens.  
 
The stipulations on environment in Socialist constitutions have certain notable 
characteristics. They either empower the State to manage environmental affairs, 
or vest in it the general competence to protect the interests or the public. Article 
26 of the Constitution of China 1982 can be cited as an example in this respect. 
The article provides in part as follows: „The State protects and improves the 
living environment and ecological environment and prevents and remedies 
pollution and other public hazards”.50  
 
The commitment of the State to prevent a wide-ranging set of environmental 
damages is clear from the above constitutional provision. However, it is 
doubtful whether individuals and groups are entitled to remedies for 
environmental injuries. The fact that China is a Socialist State casts doubt on its 

 
45 I Koppen and K H Ladeur, ‘Environmental Rights’ in A Cassese and Others (eds.), Human Rights and 
the European Community: The Substantive Law European Union - The Human Rights Challenge 
(Florence/Baden: European University Institute 1991) 22.  
46 E B Weiss (ed.), Environmental Change and InternationalLaw (Hongkong: United Nations University Press 
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scope for safeguarding individual rights to a healthy environment. Socialist 
States tend to have more interest in the protection of collective rights, than 
individual rights. Moreover, the major sources of pollution are State-owned 
industries and enterprises, which present a dilemma in setting the order of 
priority between economic development and environmental protection.  
 
In those countries where State obligation to protect the environment is set out in 
legislation subordinate to the constitution, individuals and groups would face a 
problem in invoking the right to a healthy environment as a fundamental right. 
One of the problematic national enactments in this respect is the United States 
National Environmental Policy Act 1969 (NEPA), whose application is limited 
to the federal level. The right to a healthy environment provided for under 
NEPA is said to be non- 
constitutional,51 if not unconstitutional. In many of the States of the US, 
environmental litigation dealing with the right to a healthy environment has 
failed to qualify under the concept of fundamental human rights.52 It is 
repeatedly stressed that NEPA cannot be invoked at State levels, for it is a 
Federal Act and should be used only in connection with federal environmental 
matters,53 in which case it is limited to inter-State environmental cases. 
Therefore, the right to a healthy environment provided for in NEPA could not 
serve the purpose of constitutional rights in the US legal system. It is only the 
inclusion of such a right in the US constitution that would guarantee its 
protection as a human right. Until such an inclusion is effected, there would be 
no valid claim to the right to a healthy environment, under the US law.  
 
Over the last two decades, more than twenty countries have made important 
criminal law reforms that included environmental wrongs in the category of 
punishable crimes. The sanctioning and punishment of environmental crimes 
could be dealt with under either the criminal law or administrative law. In many 
countries, environmental pollution matters are regulated by administrative 
laws.54 For example, penal sanctions against environmental wrongs in Belgium, 
France, Italy, the UK, the USA and Canada are exclusively left to administrative 
laws.55 Practice has shown that administrative law has much potential as a 
mechanism for limiting environmental damage. This scope is largely dependent 
on administrative law's role in the licensing and supervision of projects likely to 
affect the environment. Licensing the EIA procedure, which falls within the 
ambit of administrative law, is one of the measures that facilitate the limitation 
of environmental damage.56 By means of administrative law, a State may refuse 
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to grant a permit for any planned activity likely to cause damage, or require the 
proponents of the planned activity to adjust their plans according to desired 
environmental standards.  
 
In addition to enacting environmental laws, states need to promote 
environmental awareness and education programmes among the public. 
Moreover, public participation in environmental decision-making is an 
important aspect of environmental management towards sustainable 
development. Such a combination of efforts between the State and the public 
would significantly contribute to national environmental protection 
programmes.  
  
Individual Rights to Environmental Protection  
The right of individuals to a healthy environment is provided for in some 
constitutions, which provide for State obligations to protect the environment. 
Environmental rights are usually set out in the same articles that oblige a State 
to take measures for the protection of the environment. These rights, in most 
cases, appear as combined rights and duties, for individuals, in respect of 
environmental protection.57 Such a combination of rights and duties is to be 
found, for instance, in the Constitutions of Peru and Portugal:  

Everyone has the right to live in a healthy environment, ecologically 
balanced and adequate for the development of life and the 
preservation of the countryside and nature. Everyone has the duty 
to conserve the said environment.58All have the right to a human 
health, healthy and ecologically balanced human environment and 
the duty to protect it.59  
  

This coupling of individual rights and duties, one notes, will not necessarily provide 
a perfect panacea. Environmental rights cannot be realised except through active 
participation by the public. Moreover, the realisation of these rights will also depend 
on a fair balancing of interests between different individuals.60 The Constitution of 
Portugal makes detailed guarantees for environmental rights. The Constitution of 
Portugal provides that: It is granted to all the right to promote, in accordance with the 
law, the prevention or cessation of factors of environmental deterioration, as well as the right 
to corresponding compensation in the case of direct damage.61  

  
The reference to „direct‟ damage in this provision seems to require everybody to 
show personal injury, in case of environmental damage, before any compensation 
is made.62 Proof of direct damage in environmental cases is often very difficult. For 
instance, it might be impossible for an individual to show the extent of damage he 
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suffered as a direct consequence of ozone layer depletion, caused by activities of 
States, or other legal persons.  
 
Some recently adopted African Constitutions have clear provisions on the right 
to a healthy environment. For instance, Constitution of Ethiopia 1995 provides 
for the right of “all persons to live in a clean and healthy environment.”63 The 
Constitution of South Africa 1996 provides for the right of every person to “an 
environment which is not detrimental to his or her health or well-being.”64 The 
Constitution of Uganda 1995 provides for the right of “every Ugandan” to a 
clean and healthy environment.65 There are constitutions which not only provide 
for a combination of environmental rights and duties, but indeed go further to 
set out comprehensive provisions on the environment. The Constitution of Brazil 
1987 is an example. Within its detailed section on environmental rights, it 
provides for: individual right to an ecologically balanced environment; 
obligation of public authorities and the community to preserve and protect the 
environment for the interest of present and future generations; publicity for 
environmental impact statements (EIS); and promotion of formal environmental 
education and public environmental awareness.66 There are still other means of 
national protection of environmental rights. There are cases where courts set 
precedents for environmental rights. In countries where court decisions are used 
as precedents, the final judgments of the highest courts may create such rights. 
In the US, for example, the Federal Courts may adjudicate disputes relating to a 
healthy environment, and any decision reached thereby could be invoked as a 
precedent by all litigants on similar issues. However, there is a fear that such 
precedents could open the floodgate of environmental litigation.  
 
Kirchick dismisses such fears as groundless:  

Although there are fears that the federal courts would be unduly 
congested with environmental suits if the courts were to enunciate 
a constitutional right to a reasonably nonhazardous environment, 
these concerns appear to be unfounded.67  
  

In India, however, judicial activism has brought some progress in this respect, in 
recent times. The Indian High Courts, on several occasions, declared the right to 
a healthy environment to be a fundamental right, in the light of article 21 of the 
Constitution of India 1976, which provides for the right to life.68 The Indian 
Supreme Court was reluctant to recognise this right for quite a long time. But in 
1991, the Supreme Court of India, in Subhash Kumar v State of Bihar,69 declared 
this right to be a fundamental human right. In its judgment, the court held that:  
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Right to life is a fundamental right under Article 21 of the 
Constitution and it includes the right of enjoyment of pollution-free 
water and air for full enjoyment of life. If anything endangers or 
impairs that quality of life in derogation of laws, a citizen has a right 
to have recourse to Article 32 of the Constitution for removing the 
pollution of water or air which may be detrimental to the quality of 
life.70  
  

This case can be invoked as a precedent in all subsequent environmental 
litigation based on similar issues, in India. In many of the common law countries, 
the right to a healthy environment, as a fundamental human right, would face 
the problem of enforcement due to locus standi. This presents a major difficulty, 
as the courts require proof of direct personal damage. Individual and group 
environmental litigants are faced with problems of representation, and proof of 
personal damage.75 In the USA, for instance, all environmental associations that 
brought actions for the protection of the environment lost their cases due to lack 
of standing.71In Kenya too, the High Court took a similar position on the right to 
environmental protection. In Wanqari Maathai v Kenya Times Media Trust, the 
plaintiff, sought a permanent injunction to restrain the defendant from building 
a multi-storey complex at a major park in Nairobi. She alleged that the erection 
of the building would cause environmental degradation.72 The High Court ruled 
that the plaintiff has no locus standi in the case.73  
  
From the foregoing discussion, it is clear that the right to a healthy environment 
is gaining firm ground at all levels. Its national perspectives are becoming more 
and more promising. It has already become a fundamental human right under 
the constitution in many countries.74 Judicial activism, such as that found in 
India and the Philippines,75 has contributed much by setting precedents for the 
right to a healthy environment. This right, as may be gathered from the 
discussion in this study, is destined to be incorporated in legally binding 
international instruments as a fundamental human right in the near future.  
  
An Appraisal of the Right to a Healthy Environment in Nigeria It is trite that 
environmental issues are now matters of national and state concern in all 
countries including Nigeria. Since the Koko toxic waste incident in the late 1980s, 
environmental issues in Nigeria have raised serious concerns.76 The courts have 
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also been called upon to make pronouncement on environmental issues but with 
a little sign to attain the objective. In the words of Olajide:  

The concept of environment and the task of ensuring its stability and 
balance has been myopic and therefore misplaced; a predicament 
which derives from the lack of adequate theoretical foundation 
necessitating affirmatively the umbilical relationship that exists 
between man and his environment and vice versa. Consequently, the 
job of creating the awareness for environmental protection and 
sustenance has remained veritably ad hoc, irresponsive and 
predictably tedious. Equally, methods so far adopted as pragmatic 
measures of redress have themselves been largely ineffective.77  
  

From the above position of Olajide, it is clear that little or no attention has been 
given to environmental issues. The responsibility of creating awareness for 
environmental protection and sustenance has not been effective as the 
environment is degraded by the day-to-day activities of man. Since 1980 the 
world has had series of enlightenment as to the devastating effect of 
environmental degradation on both human lives and the environment. It was 
also starting point in Nigeria‟s quest to legislate against environmental 
spoliation. It is noteworthy that although the Nigerian judiciary did not actually 
respond rapidly as had been the case in other jurisdictions, nonetheless, during 
the period, the judiciary gradually started moving away from the approaches of 
the past decades. It was during this era that a number of landmark cases were 
decided by the courts.  
 
The court‟s decision was hailed in Shell Petroleum Development Company Ltd v 
Farah.78 However, one remarkable point in the decision of the foregoing case is 
that the defendant was held liable for polluting the environment and 
consequently damages were awarded to the plaintiff. Similarly, in Umudje v Shell 
BP Petroleum Development Company of Nigeria Ltd,79 the defendants‟ activities 
affected the plaintiffs‟ farmland, fish ponds, fishing lakes. It was the contention 
of the plaintiffs that the defendants blocked their stream and waterway, and 
caused crude oil and chemicals to escape and slip into appellants‟ fishing ponds 
and lakes.  The Supreme Court of Nigeria held that there is no doubt that Shell 
would be liable under the rule in Rylands v Fletcher80 for damages arising from 
their interference with the natural flow of the Utefe stream and water from Ewu 
river into Unnenurhie land. Thus, the Supreme Court found in favour of the 
plaintiffs. Again, in Edhemowe v Shell B. P (Nigeria) Ltd,81 the defendant dug a pit 
for the disposal oil. When the pit was full more oil was discharged into it thus 
causing the pit to run over. The spill escaped into the plaintiff‟s fish pond, killing 
all the fishes. The count held that the accumulation of oil in such pits was a non- 
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natural use of the land. The defendants were thus held liable under the rule in 
Ryland v Fletcher.82  Whereas, in the case of Ejama-Ebubu Community v the Shell 
Petroleum Development Company of Nigeria Limited,83 the defendants, as oil 
producing companies and in the course of transporting oil, constructed pipelines 
to convey their crude oil out from oil well to Bonny Oil Terminal for export.  
It is that process that the spillage complained against by the plaintiff occurred.   
Interestingly, the Federal High Court of Nigeria ordered the defendants to 
depollute and rehabilitate the dry land and swamps to its pre-impact status. The 
courts also in Shell Petroleum Development Company of Nigeria Ltd. v Anaro,84 Shell 
Petroleum Development Company of Nigeria Limited v Tiebo85 and Olumitehin v Lagos 
City Council86held the defendants liable for polluting the environment thereby 
endangering the lives of the inhabitants of such environment.  
 
The above decisions of the courts are remarkable and laudable as they go to show 
that the environment ought to be protected. Therefore, any damage done to the 
environment is thus endangering people‟s lives. However, the said decisions do 
not really amplify environmental rights and the need to protect them. At best, 
the courts only award damages against the polluter. The effect of this action is 
that polluters cannot stop polluting the environment because it is believed that 
at worst the polluters will pay for damages caused and nothing more. In 
addition to what Nigerian Courts have done, it can be said that environmental 
right recognition in Nigeria is not good enough. This problem is attributed to the 
CFRN as it does not make environmental right enforceable.  
  
The Right to a Healthy Environment in the Workplace  
A safety workplace could be seen as a workplace where everyone works together 
to achieve an agreed vision for the health and well-being of workers and the 
surrounding community. It provides all the members of the workplace with 
physical, psychological, social and organizational conditions that protect and 
promote health and safety.87According to ILO, safe work should be designed to 
respond to the need of protection of the vulnerable workers who are at the risk 
of exposure of various occupational hazards.  
 
There remains however, a common law duty of care that is owed to an employee, 
which entails, among other things, the provision of a safe system of work. In the 
Nigerian case of Western Nigeria Trading Co. Ltd. v BusariAjao,88 a case where the 
Respondent had lost an eye as a result of an accident that occurred while 
working as an employee in the Appellant's workshop. One of the points 
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contended between the parties was whether there existed a burden under 
Common law to not only provide safety goggles but to ensure that the 
Respondent actually used the goggles. The Court held that under Common law 
a duty of care existed to not only provide the goggles but to ensure that the 
goggles were used by the Respondent.  
 
Where an accident occurs in a factory which either causes loss of life to a person 
employed in that factory or disabled any such person for more than three days 
from performing the duties for which he was employed. Written notice of the 
accident, in the prescribed form and accompanied by the prescribed particulars, 
shall forthwith be sent to the Inspector of the district by the occupier of the 
factory.  
 
The Constitution of the Federal Republic of Nigeria places demands on the state 
to direct its policy towards ensuring that „suitable and adequate shelter, suitable 
and adequate food, reasonable national minimum living wage, old age care and 
pensions, and unemployment and sick benefits are provided for all citizens‟. In 
furtherance of the social order, the Nigerian state has a duty to ensure that 
„conditions of work are just and humane and that there are adequate facilities 
for leisure...‟ while „the health, safety and welfare of all persons in employment 
are safeguarded and not endangered or abused‟.89  
 
Similarly, the Factories Act imposes a number of requirements designed to carter 
for the safety and welfare of all persons who operate in any factory. In order to 
ensure that workers are not exposed to health hazards, the Act bans 
overcrowding and effluvia arise from any drain, sanitary convenience or 
nuisance from every factory.90 The employer has a duty under the Common law 
to take reasonable care for the safety of his employees.91 However, the major 
setback of Common law as a vehicle for industrial safety is that it can only be 
invoked after a worker is injured, since injury is usually a prerequisite to 
damages at Common law. It is imperative to state that Common law does not 
place any immediate and pressing duty on the employer to ensure that incidents 
do not occur in the first place. It just establishes who becomes liable when 
accidents occur.  
 
Obviously, some statutes have been enacted requiring the employer, upon pain 
of criminal prosecution, to take the necessary steps to promote safety in the 
workplace. The mere failure on the part of the employer to comply with these 
requirements gave the employee the right to sue for damages  
without proof of injury. Thus, Emiola opines that,  

The employer's liability under statutes places the worker in an 
advantageous position in that he (the worker) does not, in many 
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cases, have to prove negligence on the part of the employer. It is 
enough if he can show that the statute imposes a duty in the employer. 
That the duty is owed to him, that a breach of it has been committed, 
and that the breach has caused damage.92  

  
In spite of the provisions of the statutes which prevent accidents in workplaces, the 
risk of death or injuries from hazards in the workplace, continue to raise concern. In 
Nigeria, there is lack of comprehensive data in the area of industrial hazards and 
this has become a great challenge given the atrociousness of industrial accidents 
which is undermining workers' productive effort in the organizations. The Nigerian 
workers across all sectors of the economy recently, have been subjected to accidents 
which range from minor to fatal, as some have lost their lives right in the line of 
duty, while some have lost vital organs, therefore rendered permanently 
incapacitated. An examination of the Factories Act 1987 (FA) reveals that the 
provisions of the FA are salutary and it is therefore the position of this paper that 
the FA appears to have concerned itself mainly on employees who work at factories 
or factory workers ignoring the non-factory workers who may nevertheless be 
exposed to some occupational hazards. Even though the long title of the FA reads 
thus:  

An Act to provide for the registration, etc, of factories, to provide for 
factory workers and wider spectrum of workers and other professionals 
exposed to occupational hazards, but for whom no adequate provisions 
had been formerly made, to make adequate provisions regarding the 
safety of workers to which the Act applies and to impose penalties for 
any breach of the provisions.93  
  

The relevant provisions of the FA concentrated mainly on factories and factory 
workers ignoring albeit inadvertently, the other professionals exposed to 
occupational hazards. Again, no attempt is made by the FA to explain or 
interpret the „wider spectrum of workers‟ referred to in the long title of the FA. 
One is therefore left to wonder if the FA applies to all manner of workers.  
It is also the contention of this work that the fines and punishment imposed for 
various offences and or contraventions are grossly inadequate. The various fines 
and punishments as contained in the FA are understandable as the FA was 
enacted in 1987 and were probably adequate during that period but they can no 
longer meet the present realities. An example is the provision of the FA which 
provides for a fine of a sum not exceeding N5,000 or imprisonment for a term 
not exceeding two years or both as penalty in case of death or injury.94 It is the 
position of this paper that such fines or penalty are obsolete and cannot address 
present socio-economic realities. The FA therefore needs a review in order to 
meet the international standards on protection of workers and adequately 
address present realities.  
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Conclusion  
The right to a healthy environment was first explicitly acknowledged in the 
Declarations from Stockholm and Rio. These declarations did not aim at creating 
legal rights and obligations. However, they contributed to the development of 
international and national law. Nowadays, the main objective of the European 
states is the protection of environment and natural resources, the 
acknowledgement and observance of the fundamental right to a healthy 
environment; the creation of obligations for natural persons and legal entities to 
protect the environment or refrain from any action which pollutes it.  
 
In this paper, it was emphasized that there is a growing recognition of a legal 
right to a healthy environment. Examination of the existing international and 
national laws has revealed that such a right is partly based on existing legal 
arrangements, and partly founded on new situations of awareness. Many 
countries have sanctioned environmental offences as criminal acts punishable 
under their laws. There is a widespread public opinion that „ecocide‟ is a crime 
against humanity which threatens the survival of present and future 
generations. Ecological balance must be maintained, to enable human beings to 
live harmoniously with the general environment, upon which they are 
dependent.  
  
Recommendations  
From the discussion above, the paper therefore makes the following 
recommendations:  
i. The United Nations General Assembly should pass a resolution recognising 

the right to a healthy environment as fundamental right and call on 
member-states of the United Nations to secure the incorporation of the right 
in their fundamental/human rights documents. The UNGA should also 
ensure the implementation of the right to a healthy environment as 
fundamental right by setting up a special rapporteur to monitor the 
enforcement of the right in member-states of the United Nations.  

ii. Courts in Nigeria should make concerted efforts to protect the right to a 
healthy environment like their counterparts in India and the Philippines by 
being more proactive and progressive in interpreting the rights to life and 
human dignity in the Constitution of the Federal Republic of Nigeria, 1999 
to include the right to a healthy environment as is the practice of the 
Supreme Courts of India and the Philippines. The focus of the Nigerian 
courts in environmental litigation needs to shift from mere compensation 
of victims of environmental violations to encompass the restoration and 
rehabilitation of the affected environment.  

iii. The right to a healthy environment should be incorporated in the Universal 
Declaration of Human Rights, the International Covenant on Civil and 
Political Rights and the International Covenant on Economic, Social and 
Cultural Rights. As the basic foundation for international legal instruments, 
the United Nations Charter should also be amended by the United Nations 
General Assembly in line with article 108 of the United Nations Charter, 



1945 which provides that „amendments shall come into force for all 
Members of the United Nations when they have been adopted by a vote of 
two-thirds of the members of the General Assembly and ratified in 
accordance with their respective constitutional processes by two-thirds of 
the Members of the United Nations, including all the permanent members 
of the Security Council‟ so as to include environmental protection as one of 
its purposes. These amendments are likely to strengthen the framework for 
the protection of right to a healthy environment at all levels.  

iv. The National Assembly should amend section 6(6)(c) of the CFRN in order 
to relax the rule of locus standi for the purpose of strengthening public 
interest litigation. An international police force should be established under 
international environmental treaties to enforce such treaties and ensure 
compliance to provisions and obligations of such treaties.  

  


