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AN EXAMINATION OF THE NIGERIA FINANCIAL INTELLIGENCE 
UNIT ACT 2018 IN THE WAR AGAINST FINANCIAL CRIMES  

 
By 

 
Edywn Jonathan* and S. C. Eze** 

 
 
Abstract 
Financial crime encompasses a range of behaviours such as 
embezzlement, bribery, and nepotism, but in general 
corruption refers to the type of behaviours that officials use 
public offices for private gain. It was upon this premise that 
the NFIU Act 2018 was enacted in order to institutionalize 
best practices in financial intelligence management in 
Nigeria; strengthen the existing system for combating money 
laundering and associated predicate offences, financing of 
terrorism and proliferation of weapons of mass destruction. 
This paper which adopted doctrinal research methodology 
critically examined the efficacy of the NFIU Act 2018 as an 
extant law anti-graft law in Nigeria; the status of the NFIU 
in combating corruption in Nigeria; juxtapose the provisions 
of the NFIU Act 2018 with other international best practices 
and principles on financial crimes; and examined the 
challenges that bedevil the fight against financial crimes 
under the NFIU Act 2018.  
 

1.0  Introduction 
The Nigeria Financial Intelligence Unit Act 2018 was assented to by 
President Muhammadu Buhari in June, 2018. Essentially, the NFIU Act 
2018 establishes a legal framework for a national centre that will be 
responsible for the receipt and analysis of information from financial 
institutions and designated non-financial institutions for the purpose of 
generating and disseminating intelligence to all law enforcement agencies 
and other competent persons.  
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Although, the NFIU was set up in 2006 as part of the efforts to combat 
money laundering and the financing of terrorist activities in Nigeria, and 
as a pre-condition for the removal of Nigeria from the Financial Task 
Force (FATF) list of non-cooperating countries and territories (NCCTs).  
Fundamentally, by section 1 of the NFIU Act 2018 provides for the 
objectives of the Act as follows: to establish the Nigerian Financial 
Intelligence Unit;1 the creation of the legal, institutional and regulatory 
framework to ensure transparency, effective and efficient management, 
administration and operation of the NFIU;2 institutionalizing best 
practices in financial intelligence management in Nigeria;3 strengthening 
the existing system for combating money laundering and associated 
predicate offences, financing of terrorism and proliferation of weapons of 
mass destruction;4 exchanging information with financial intelligence 
institutions and similar bodies in other countries in matters relating to 
money laundering, terrorist financing and other predicate offences5 and in 
order to make the NFIU an autonomous body.6 Thus, this paper seeks to 
examine the NFIU Act in the light of the modus operandi of the UK 
Financial Intelligence Unit 
 
2.1  Establishment of the NFIU and its Functions 
Essentially, by section 2(1) of the NFIU Act 2018, the NFIU is established as 
a Unit charged with the responsibility for receiving, requesting, analyzing 
and disseminating financial intelligence reports on money laundering, 
terrorist financing and other relevant information to law enforcement, 
security and intelligence agencies and other relevant authorities.7 
The multifunctional posture of the NFIU is evinced in sections 3-4 of the 
NFIU Act 2018 which underscores several informative and monitoring 
duties; powers and responsibilities of the NFIU as it relates to combating 
money laundering, financial terrorism, proliferation of weapons of mass 
destruction and other associated predicate offences. Specifically, these 
functions are as follows, to: receive, request, analyse and disseminate 
financial intelligence reports on money laundering, terrorist financing and 

                                                 
1. NFIU Act 2018, s. 1(a).  

2. Ibid., s. 1(b). 

3. Ibid., s. 1(c).   

4. (n 1), s. 1(d).   

5. Ibid.,  s. 1(e).    

6. Ibid., s. 1(f).    

7. Ibid., s. 2(1). 



The Journal of Environmental and Human Right Law      Volume 2, Issue 1, 2022 

 

3 
 

other relevant information to law enforcement, security and intelligence 
agencies and other relevant authorities;8 receive and collect currency 
transactions reports, suspicious transactions reports and any other 
information, including records of wire transfers relevant to money 
laundering, financing of terrorism, proliferation of weapons of mass 
destruction and associated predicate offences from financial institutions, 
designated non-financial institutions, law enforcement agencies, security 
agencies, anti-corruption agencies and relevant regulatory and 
administrative authorities;9 analyse, process, interpret and assess the 
information and report received and undertake strategic and operational 
analysis in relation to them;10 disseminate spontaneously, and upon 
request, information and results of analysis, related to money laundering, 
terrorist financing, proliferation of weapons of mass destruction, 
associated predicate offences or other unlawful activity has taken place, is 
taking place or is about to take place in a secured manner to law 
enforcement agencies, security agencies, regulatory agencies and other 
competent authorities;11 advise the supervisory authorities as it considers 
appropriate to combat money laundering, terrorist financing, proliferation 
of weapons of mass destruction, associated predicate offences;12 maintain 
financial intelligence network with regulatory authorities, law 
enforcement and security agencies;13 assist in the identification of the 
proceeds of unlawful activities, the combating of money laundering, 
terrorist financing, proliferation of weapons of mass destruction, and 
related activities; 14 make information collected and analysed by it 
available to investigating, security and law enforcement agencies to 
facilitate the administration and enforcement of relevant laws;15 exchange 
information with financial intelligence units, law enforcement agencies, 
anti-corruption agencies and competent authorities in other countries 
regarding money laundering, terrorist financing, proliferation of weapons 
of mass destruction, associated predicate offences;16 respond to requests 
for information by law enforcement and security agencies and other 

                                                 
8. Ibid., s.3(1)(a). 

9. Ibid., s.3(1)(b).  

10. Ibid., s.3(1)(c).  

11. (n 1), s.3(1)(d).   

12. Ibid., s.3(1)(e).   

13. Ibid., s.3(1)(f).   

14. Ibid., s.3(1)(g).   

15, Ibid., s.3(1)(h). 

16. Ibid., s.3(1)(i). 
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competent authorities;17 maintain a comprehensive, secured financial 
intelligence database for the storage of information and intelligence with 
law enforcement agencies, security agencies, regulatory authorities, anti-
corruption agencies in Nigeria and financial intelligence units and 
competent authorities in other countries with the mandate to fight 
financial crimes;18 advice the government, law enforcement and security 
agencies, supervisory agencies and reporting institutions on the 
prevention of money laundering, terrorist financing, proliferation of 
weapons of mass destruction, associated predicate offences;19 develop and 
implement policies and procedures to guide the sharing of financial 
intelligence in a confidential and secured manner;20 monitor compliance 
by reporting institutions and advise supervisory authorities as to the 
discharge by those institutions with regards to their obligations under the 
NFIU Act 2018;21 monitor and undertake studies and risk assessments on 
emerging trends and patterns on money laundering, terrorist financing, 
proliferation of weapons of mass destruction, associated predicate 
offences;22 maintain comprehensive statistics on matters relevant to the 
effectiveness and efficiency of money laundering financing of terrorism 
and proliferation of weapons of mass destruction, associated predicate 
offences;23 receive and provide feedback, general or specific on the value 
of information reported by reporting institutions, regulatory authorities, 
law enforcement and security agencies and any other competent 
authority;24 direct the monitoring of accounts, transfers and any other 
means of payment or transfer of funds;25 and do such other things as are 
necessary or expedient for the attainment of the objectives of the NFIU Act 
2018.26 
However, it is instructive to state further that the NFIU may: enter into 
memoranda of understanding or such other arrangements as will enable it 
perform its functions effectively in Nigeria and with financial intelligence 

                                                 
17. Ibid., s.3(1)(j). 

18. Ibid., s.3(1)(k). 

19. Ibid., s.3(1)(l). 

20. Ibid., s.3(1)(m). 

21. Ibid., s.3(1)(n).   

22. (n 1), s.3(1)(o). 

23. Ibid., s.3(1)(p). 

24. Ibid., s.3(1)(q). 

25, Ibid., s.3(1)(r).  

26. Ibid., s.3(1)(s). 



The Journal of Environmental and Human Right Law      Volume 2, Issue 1, 2022 

 

5 
 

units and other competent authorities in other countries;27 collaborate 
with other regulatory authorities, law enforcement and security agencies 
and self-regulatory bodies in Nigeria and other countries in combating 
money laundering, terrorist financing, proliferation of weapons of mass 
destruction, associated predicate offences;28 review anti-money 
laundering, counter terrorism financing, proliferation of weapons of mass 
destruction, counter measures and associated predicate offences on a 
regular basis in consultation with regulatory authorities and competent 
authorities;29 disseminate, spontaneously and upon request, information 
and results of its analysis to relevant competent authorities and with 
financial intelligence units in other countries with or without a 
memorandum of understanding;30 receive, collect and analyse reports 
concerning transactions mentioned under the Money Laundering 
(Prohibition) Act, the Terrorism Prevention Act and any other relevant 
law;31 request for and collect any other information as the NFIU deems 
necessary in order to perform its functions under the NFIU Act 2018.32 
In addition, as part of the administrative functions of the NFIU, the unit is 
empowered to initiate, develop or improve on specific training 
programmes for its officers, reporting institutions, relevant supervisory 
agencies, law enforcement and security agencies and other bodies charged 
with the responsibility for prevention, detection, investigation, 
prosecution and adjudication of offences under the relevant law or 
regulation.33 However, the said training programmes shall be done in 
consultation with relevant regulatory authorities, law enforcement and 
security agencies.34 It is upon this stead that this dissertation submits that 
the instant consultation practice is capable of puncturing the much 
avowed independence of the NFIU as stipulated in section 2(2) of the 
NFIU Act 2018. The recourse to other agencies (in consultative capacity) 
tend to open up the Unit to possible influence by such other agencies, 
thereby whittling down the Unit’s independence. 
 
 

                                                 
27. Ibid., s.4(1)(a).  

28. Ibid., s.4(1)(b).  

29. Ibid., s.4(1)(c). 

30. Ibid., s.4(1)(d). 

31. Ibid., s.4(1)(e).  

32. Ibid., s.4(1)(g).  

33. (n 1), s.4(3).  

34. Ibid., s.4(4).  
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2.2  Supervisory Powers of the NFIU 
The NFIU being a financial intelligence unit is saddled with some 
supervisory and monitory function with the aim of actualizing the 
objectives of the NFIU Act 2018. Hence, the NFIU holds a secured data 
base of all reporting institutions.35 In order to populate and maintain the 
database, the supervisory authorities provides the NFIU details of every 
reporting institution so supervised while self regulatory organisations 
provide details of every member registered by them for the purpose of 
Money Laundering (Prohibition) Act and Terrorism (Prevention) Act.36 
Accordingly, the details stated above includes the following: registered 
name of the institution; address of the head office of the institution; 
addresses of branches of the institution; nature of business of the 
institution; beneficial owner of the institution; contact of details for the 
institution; number of employees of the institution; date on which they 
were registered and name of the individual within the institution who is 
responsible for making reports of the registered institution.37 
Furthermore, the Director may in tandem with the operational procedures 
of the NFIU issue a directive placing an account under surveillance if he is 
satisfied that the account related to a financial intelligence inquiry that is 
being conducted by the NFIU.38 Essentially, such directive will only be 
issued by the director of the NFIU when any of the following 
circumstances arises, namely, where: the amount is, or related to an 
account that has been the subject of a report referred to in the Money 
Laundering (Prohibition) Act; the amount is, or related to an account that 
has been the subject of a report referred to in section 14 of the Terrorism 
(Prevention) Act; the account is, or related to an account that has been the 
subject to an inquiry in relation to money laundering, financing of 
terrorism, proliferation of weapons of mass destruction or associated 
predicate offences being conducted by foreign financial intelligence unit39 
or there is a reasonable belief that the owner of the account or any other 
person so connected to the account is suspected to have committed an 
offence under the Money Laundering (Prohibition) Act, Terrorism 
(Prevention) Act, acquired property constituting or derived from unlawful 

                                                 
35. Ibid., s. 15(1).    

36. Ibid., s. 15(2).    

37. Ibid., s.15(3)(a)-(i).  

38. (n 1), s.16(1).  

39. Ibid., s.16(2)(a)-(c).   
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activity  or derived a benefit from unlawful activity.40 Statutorily, the 
instant directive is usually to the effect that: a specified account(s) held in 
a financial institution is put under close scrutiny, reports on any 
transaction concerning such account(s) are made known to the NFIU in 
the manner, place and time as may be specifies in the directive and that 
the account information be made as specified in the directive to an 
appropriate officer of the unit in the manner, place and time state in the 
directive.41 Hence, account surveillance shall not exceed a period of ninety 
days from the date of issuing the directive.42 
In the discharge of the supervisory and monitoring functions of the NFIU, 
it shall conduct regular inspection of reporting institutions jointly with 
relevant regulatory authorities during normal working hours in order to 
ensure their compliance with the NFIU Act 2018, the Money Laundering 
(Prohibition) Act and the Terrorism (Prevention) Act.43 Essentially, in 
carrying out such joint inspection, the officer of the NFIU together with 
the relevant authority shall enter the premises, inspect the premises, 
observe the carrying on of business or professional activities in the 
premises, inspect any recorded information found in the premises, require 
any person on the premises to provide an explanation of any recorded 
information or to state where same can be found or inspect any cash 
found on the premises.44 Importantly, the word ‘premises’ relates to any 
premises other than one used solely as a dwelling.45 
 
2.3  Counter-Measures, Risk Management and Legal Proceedings  
of the NFIU 
As part of the counter-measures and risk management functions of the 
NFIU, it is statutorily required to advise supervisory authorities on 
compliance with the Financial Action Task Force’s counter-measures.46 
Similarly, the NFIU is responsible for the identification, assessment and 
compilation of reports on risks of money laundering, terrorist financing 

                                                 
40. Ibid., s.16(2)(d)(i)-(v). 

41. Ibid., s.17(1)(a)-(c).  

42. Ibid., s.17(2).   

43. Ibid., s.19(1)-(2). 

44. (n 1), s.20(1)(a)-(f).  

45. Ibid., s.20(5).  

46. Ibid., s.22.   
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and proliferation of weapons of mass destruction47 through consultation 
with relevant government agencies and reporting institutions.48 
In the same vein, the NFIU Act 2018 seeks to exempt the Director or any 
member of staff of the NFIU from any suit as it relates to their duties 
under the Act. Simply put differently, the Act ensures that the director or 
any member of staff of the NFIU benefits from the immunity provisions 
under the Public Officers’ Protection Act.49 However, the NFIU Act 2018 
failed to provide for the prosecutorial powers of the Unit. Thus, it is the 
submission of this dissertation that such crucial exclusion makes the NFIU 
to be a mere ‘informative gathering agency’ who is saddled with the 
dissemination of intelligence reports relating to corrupt practices to other 
law enforcement agencies or ACAs’ who are given the liberty to decide 
whether or not prosecute a supposed offender or offenders as the case 
may be. 
 
2.4  Management and Staff of the NFIU 
The managerial function of the NFIU is headed by the Director who shall 
be appointed by the President subject to confirmation by the Senate.50 
Furthermore, the Director shall be the chief executive and accounting 
officer of the NFIU, have at least a degree in any of the areas of law, 
humanities, management or any of the social science with 15 years 
cognate experience, be responsible for the day to day administration and 
management of the NFIU and the keeping of books and records of the 
NFIU.51 In addition, the Director is entitled to a term of five years and may 
be re-appointed for another five years and nothing more.52 
Nonetheless, the office of a Director of the Unit shall become vacant when 
his term of office expires, he resigns from his office by notice in writing 
addressed to the President, become of unsound mind or incapable to carry 
out his duties, become bankrupt, convicted of a felony, fraud or any 
offence involving dishonesty or is guilty of gross misconduct.53 Be that as 
it may, a President may remove the Director of NFIU subject to the 

                                                 
47. Ibid., s. 23 (1). 

48. Ibid., s. 23 (2).  

49. Ibid., s.24.  

50. Ibid., s.5(1).  

51. (n 1), s. 5(2)(a)-(d).  

52. Ibid., s. 5(3).  

53. Ibid., s. 5(4)(a)-(f).   
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confirmation of the Senate, to the effect that the Director can no longer 
carry out his duties as provided under the NFIU Act.54 
In a similar vein, it is imperative to state that the Director of NFIU is 
empowered to delegate his functions and powers to any competent officer 
of the agency.55 Nonetheless, such delegate cannot sub-delegate the same 
function to another on the basis of delegatus non potest delegare. Similarly, 
the delegation of the said functions does not relieve the Director of the 
power to carry out such delegated duties.56 Thus, the Director of the NFIU 
is empowered to revoke any act carried out pursuant to his delegated 
powers.57 
Also, the NFIU may directly appoint professionals and technical staff as it 
may consider necessary to assist in the NFIU’s effective and efficient 
performance of its functions under the NFIU Act 2018.58 Additionally, a 
person shall not be appointed to perform the functions of the Unit unless 
the information with respect to that person has been gathered in a security 
screening by the State Security Service and to the satisfaction of the NFIU 
that such person does not pose any security risk which may be prejudicial 
to the objectives of the NFIU Act 2018.59  
As a corollary, the NFIU is required to establish departments, special units 
and technical units for the effective and efficient performance of its 
functions under the Act.60 
 
3.1  The Efficacy of the Nigerian Financial Intelligence Unit Act 2018 
in the Fight against Financial Crimes 
Essentially, the NFIU Act 2018 was established to receive, request, analyse 
and disseminate financial intelligence reports on money laundering, 
terrorist financing and other predicate offences.61 Although, the Unit is 
relatively new as an entity, its input towards the successes recorded by its 
precursor, the Economic and Financial Crimes Commission cannot be 
over-emphasized. The NFIU, then a department provided series of 
intelligence to the EFCC, leading to some of the successes recorded by the 

                                                 
54. Ibid., s. 5(5). 

55. Ibid., s. 6(1). 

56. Ibid., s.6(2).  

57. Ibid., s. 6(3).   

58. Ibid., s. 7(1).    

59. Ibid., s. 8(1).    

60. Ibid., s. 10(1).   

61. (n 1), s. 23 (1). 
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EFCC.62 It is the expectation of this dissertation that given the right 
environment, the NFIU may offer significant boost to the fight against 
corruption in Nigeria. However, it is envisaged that in addition to the 
logistics and capacity shortfalls, which most times bedevils public 
institutions in Nigeria, the Unit’s ability to acquire intelligence may be 
impeded by the situation in some jurisdictions considered as tax havens or 
offshore financial centers (OFC). This is because the tax havens by their 
nature usually do not store information relating to the financial 
undertakings of an individual within their territories since this may 
hamper the ability of the Unit to procure vital information on the 
movement of illicit wealth taken from Nigeria.63 
Accordingly, it is noteworthy to state that the NFIU Act 2018 is not bereft 
of challenges in the implementation of its set out objectives. Thus, the 
efficacy of the NFIU Act 2018 shall be painstakingly highlighted under 
this heading as follows: 
 
3.1.1  Prosecutorial Powers 
It is trite law that the functions of the NFIU are clearly set out in sections 
3(1)(a)-(s) while its powers are explicitly provided in sections 4(1)-(6) of the 
NFIU Act 2018. Accordingly, the NFIU is only empowered in different 
happenstances to receive, request, analyse and disseminate financial 
intelligence reports on money laundering, terrorist financing and other 
predate offences to relevant law enforcement and security agencies. 
Flowing from a cursory glance through the lengths and breaths of the 
NFIU Act 2018, the NFIU is not empowered with the prosecutorial powers 
to institute actions relating to money laundering, terrorist financing and 
other predate offences rather it is only established as an information 
gathering and dissemination entity. Thus, the decision to determine 
whether or not to prosecute such miscreants is solely left within the 
purview of other relevant law enforcement and security agencies. 
It is upon this backdrop that this paper argues that the absence of such 
prosecutorial powers on the part of the NFIU is capable of hindering the 
objectives of NFIU Act 2018 with specific reference to the objective of 
combating money laundering, terrorism, proliferation of weapons of mass 

                                                 
62. EFCC, ‘Nigeria Financial Intelligence Unit’ <www.efccnigeria.org> accessed 11 February, 

2022. 

63. Corporate Finance Institute, ‘What is Tax Haven’ <www.corporatefinanceinstitute.com> 

accessed 11 February, 2022. 
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destruction and associated predicate offences;64 owing to the fact that the 
said relevant law enforcement and security agencies are at liberty to 
determine whether or not to prosecute such offenders thereby culminating 
in an inefficient implementation of the NFIU Act 2018. 
 
3.1.2  Absence of Sanction  
As a corollary to the above stated stand point, the NFIU is merely 
empowered to demand statistics of cases, convictions and feedback on 
intelligence provided to law enforcement, security and anti-corruption 
agencies, regulatory authorities and other component authorities.65 
However, the NFIU Act 2018 did not provide for sanctions where the 
NFIU demand for feedback is not met. 
Thus, this dissertation submits that where such circumstances arises in 
practice, the present state of section 4(1)(f) of the NFIU Act 2018 only 
makes the NFIU to be akin to a toothless bull dog that can only bark 
without affecting its victim. Conclusively, this has the tendency of acting 
as an encumbrance to the enforcement of the overall objective of the NFIU 
Act 2018. 
 
3.1.3  Autonomy  
Flowing from a critical glean of section 2 (1) of the NFIU Act 2018, it is 
abundantly clear that the NFIU is charged with the responsibility of 
receiving, requesting, analyzing and disseminating financial intelligence 
reports on money laundering, terrorist financing and other relevant 
information to law enforcement, security and intelligence agencies and 
other relevant authorities. As a corollary to the aforementioned cardinal 
responsibility of the NFIU, section 2 (2) of the NFIU Act 2018 explicitly 
provides that the NFIU is ‘independent and operationally autonomous’ in 
the discharge of its duties and performance of its functions under the 
NFIU Act 2018. Furthermore, it is elementary law that an organisation is 
said to be independent when such organisation is not subject to the 
control or influence of another or dependent/ contingent on something 
else.66 
In addition to the laudable functions and powers of the NFIU as provided 
in sections 3 and 4 of the NFIU Act 2018 respectively, the NFIU is 
statutorily empowered to initiate, develop or improve on specific training 

                                                 
64. (n 1), s. 1(d).  

65. Ibid., s. 4(1)(f).  

66. B. A. Garner (ed), Black’s Law Dictionary (10th edn: West Publishing Company, 2014), 838. 
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programmes for its officers, reporting institutions, relevant supervisory 
authorities, law enforcement and security agencies, and other bodies 
charges with the responsibility for the prevention, detection, investigation, 
prosecution and adjudication of offences under any relevant law or 
regulation.67 Nonetheless, despite the unambiguous provisions of section 
2(2) of the NFIU Act 2018, in practice the NFIU cannot carry out such 
developmental training without consulting relevant authorities, law 
enforcement and security agencies.68 Also, by section 2(3) of the NFIU Act 
2018, the NFIU is structured to be domiciled in the Central Bank of 
Nigeria. It is the view of this dissertation that such domicile punctures the 
much avowed independence of the NFIU.  
In a similar vein as part of the modus operandi for the appointment of the 
management staff of the NFIU, a person cannot be appointed to perform 
any of the functions of the NFIU unless the information with respect to 
such person has been garnered in a security screening by the State 
Security Service…69it is upon the above premises that this dissertation 
vehemently argues that the present provisions of sections 4(4) and 8(1)(a) 
of the NFIU Act 2018 are capable of brazenly undermining the much 
purposeful independence and operationally autonomy of the NFIU as 
evidently evinced in section 2(2) of the NFIU Act 2018. 
 

3.1.4 Appointment and Removal of Director  
Essentially, the NFIU Act 2018 provides for the appointment of the 
director of the NFIU by the President, subject to the confirmation of the 
senate.70 The said director is statutorily clothed as the chief executive and 
accounting officer of the NFIU. As part of the conditions precedent to the 
said appointment, such individual must have a recognized degree in any 
of the areas of law, humanities, management or any of the social sciences 
with 15 years cognate experience. Again, he/she shall be responsible for 
the day to day administration of the NFIU as well as other incidental 
functions as may be so assigned under the NFIU Act 2018.71 A director of 
the NFIU is required by law to hold the position for a term of five years 
and may be re-appointed for another term of five years and nothing 
more.72 

                                                 
67. (n 1), s. 4 (3).  

68. Ibid., s. 4(4).  

69. Ibid., s. 8 (1)(a).  

70. Ibid., s. 5(1).  

71. (n 1), s. 5(2)(a)-(d). 

72. Ibid., s. 5(3).   
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Additionally, the office a director of the NFIU becomes vacant where: the 
stipulated term of office has expired; a director resigns from office by a 
notice in writing to the president; a director is of unsound mind or 
incapable of carrying out his duties due to physical or mental illness; a 
director is declared bankrupt; a director has been convicted of a felony, 
fraud or any offence involving dishonesty or is guilty of gross misconduct 
relating to his duties.73 Nonetheless, the removal of the director of the 
NFIU can only be effectively done by the President subject to the 
confirmation of the senate.74 
It is worthy of note to state that the highlighted machinery which is set out 
for the appointment and removal of the director of the NFIU is quite 
laudable and commendable as it is in greatly in tandem with the provision 
of the constitution.75 However, it is the contention of this dissertation that 
section 5(4)(d) of the NFIU Act 2018 merely provides inter alia that ‘the 
office of the director shall become vacant where…he has been declared 
bankrupt’, the NFIU Act 2018 failed to provide the parameters for 
determining such bankruptcy status neither did it provide whether a 
bankruptcy declaration made by a court outside Nigeria will suffice for 
the purposes of determining the vacancy of the office of the director. 
Hence, this dissertation submits unequivocally that despite the laudable 
provisions of sections 5(4)(a)-(f) and (5) of the NFIU Act 2018 with respect 
to the vacancy and removal of the director of the NFIU, the present lacuna 
provided in section 5(4)(d) of the NFIU Act 2018 has the proclivity of 
generating a legal tussle in circumstances where a director of the NFIU is 
removed by the president with the confirmation of the senate pursuant to 
his bankruptcy status.76 
 

3.1.5  Surveillance and Monitoring  
As part of the commendable functions of the NFIU pursuant to section 3 
of the NFIU Act 2018, the NFIU is clothed by law to monitor compliance 
by reporting institutions and advising supervisory authorities as to the 
discharge of duties by those institutions with regards to the obligations of 
the NFIU under the NFIU Act 2018.77 

                                                 
73. Ibid., s. 5(4)(a)-(f). 

74. Ibid., s. 5 (5).  

75. CFRN, ss. 137, 182. 

76. (n 1), ss. 5 (4)(d) and (5).  

77. Ibid., s. 3(1) (n).  
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Furthermore, by sections 3(1)(r), 16 and 17 of the NFIU Act 2018, the NFIU 
is merely empowered to direct the monitoring of accounts, transfers and 
any other means of payment or transfer of funds without providing for 
such surveillance and monitoring to be done by an exparte order of court 
as provided in section 34 (1) of the EFCC Act.78 Therefore, it is the 
contention of this dissertation that the literal and strict application of the 
provisions of section 3(1)(r), 16 and 17 of the NFIU Act 2018 will amount to 
a flagrant abuse of the constitutional right to privacy as unambiguously 
provided under section 37 of the CFRN. Hence, there is a dire need to 
amend the said provisions in order to reflect international best practice on 
this regard.79 
 

3.1.6  Administrative Penalties  
Pursuant to section 25 (1) of the NFIU Act 2018, where a person or 
institution has an obligation to report misfeasance relating to the money 
laundering, terrorism, proliferation of weapons of mass destruction and 
associated predicate offences under the NFIU Act 2018 breaches or fails to 
comply with any notice, order or direction given by the NFIU by virtue of 
the NFIU Act 2018, an administrative penalty will be handed down on 
such person or institution as may be prescribed under the regulations of 
the NFIU.80 Essentially, the NFIU will not impose a penalty on a person or 
an entity where there are reasonable grounds to show that the person took 
all reasonable steps and exercise all due diligence to ensure compliance.81 
It logically follows as a matter of inexorable logic that where are 
reasonable grounds to show that the person or entity did not take 
reasonable steps and exercise all due diligence to ensure compliance, the 
NFIU can impose an administrative penalty.82  
It is the submission of this paper that the above modus operandi of the 
NFIU interferes with the constitutional right to fair hearing83 as parties 
will be not be heard but merely adjudged based on ‘reasonable 
suspicions/grounds’. Therefore, there is an urgent need to amend the 

                                                 
78. Guaranty Trust Bank v Mr Akinsiku Adedamola [2019] 5 NWLR (Pt.1664) 30, 43.  

79. Ibid.  

80. (n 1), s.25(1)(a)-(b).   

81. Ibid., s. 25(2).    

82. (n 1), s.25(2). 

83. CFRN, s.36 (1). 
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provisions of section 25 (2) of the NFIU Act 2018 in order to cater for the 
constitutional right to fair hearing.84 
 
4.1  An Analysis of the UK Financial Intelligence Unit (UKFIU) 
It is worthy of note to state that the National Crime Agency is the UK's 
Financial Intelligence Unit. As such it receives and analyses suspicious 
activity reports (SARs) concerning suspected proceeds of crime in order to 
counter money laundering and terrorism, and makes them available to 
law enforcement for appropriate action.85 Accordingly, a SAR is a piece of 
information that alerts law enforcement of potential money laundering or 
terrorist financing. This could be large cash purchases or a series of large, 
out of character deposits.86 UKFIU receives more than 380,000 SARs a 
year. These are used by a wide variety of law enforcement bodies to help 
investigate all levels and types of criminal activity; from benefit fraud to 
international drug smuggling, human trafficking to terrorist financing.87 
Simply put differently, the UK Financial Intelligence Unit (UKFIU) is 
situated within SOCA and has national responsibility for gathering, 
analysing and dissemination of the financial intelligence submitted 
through the Suspicious Activity Reports (SAR) regime.88 
The SAR Administration & Control team manages the SARs Regime and 
processes SARs from the regulated sector and non-regulated bodies. The 
team provides support for the SAR Online and Money. Web facilities, 
ensures business continuity and responds to evidential obligations. It also 
has responsibility for responding to evidential requests in relation to SARs 
as well as analysing and disseminating SARs.89  
Furthermore, the SAR Consent team manages the receipt, analysis and 
resolution of SARs seeking consent to perform what may be a 'prohibited 
act' under the Proceeds of Crime Act 2002 (PoCA), while the decision to 

                                                 
84. Zenith Plastics Industries Ltd v Samotech Ltd [2018] LPELR-44056(SC); Hassan v Unity 

Bank [2018]  LPELR-45261(CA); Adeyinka & Ors v Agbakwuru & Ors [2019] LPELR-

46824(CA). 

85. National Crime Agency, ‘Financial Intelligence’ 

<https://www.ukciu.gov.uk/(44fni1zy1m5r0r55tjc25f55)/Information/Info.aspx> accessed 11 

February, 2022.  

86. ESRI, ‘UK Financial Intelligence Unit’ 

<https://www.arcgis.com/apps/Cascade/index.html?appid=7eff720a3f444709921393a96e9f711b> 

accessed 11 February, 2022. 

87. Ibid.  

88. SOCA, ‘United Kingdom Financial Intelligence Unit’ <www.scoa.gov.uk> accessed 11 

February, 2022. 

89. Ibid. 
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refuse or grant consent is made by the Consent team in consultation with 
the appropriate law enforcement agency.90 The consent regime is designed 
to detect money laundering activity and enable the appropriate authorities 
to take action, investigate and, where appropriate, prevent money 
laundering activity, prosecute offenders and confiscate the proceeds of 
crime which would otherwise be used to fund further crime or a criminal 
lifestyle or even both. The Consent team seeks to maintain a balance 
between the statutory requirements in PoCA; the need to maximise 
intervention opportunities to target proceeds of crime, as well as the need 
to provide an efficient and timely service.91 
In the same vein, dialogue acts as the principal interface between the 
UKFIU and SARs Regime stakeholders (reporters, regulators, trade bodies 
and end users). The team champions the recommendations made in Sir 
Stephen Lander’s Review of the SARs Regime 2006 and ongoing 
improvements. Thus, it continues to improve communication and 
understanding between SARs Regime participants and will provide, 
facilitate and contribute to various fora to improve the operation of the 
regime as a whole. 
In sum, as part of the enormous responsibilities of the UKFIU, countering 
the financing of terrorism is a fundamental element of the UK’s long-term 
Counter Terrorist Strategy. It is against this back drop that the UKFIU has 
a discrete Terrorist Finance Team (TFT) which identifies and prioritizes 
financial intelligence pertaining to the detection/investigation of terrorist 
finance.92 
 

4.2  Concluding Remarks 
Financial Crime is the abuse of public power for private benefit, thereby 
placing particular emphasis on the role of public officers.93 Nonetheless, 
corruption is not a purely public sector phenomenon as there is an 
opportunity for corruption whenever an individual is entrusted with 
discretionary powers of decision and the interest of other parties can be 
affected positively or negatively by the way in which these powers are 
exercised.94  

                                                 
90. (n 89).  

91. Ibid.  

92. Ibid.  

93. F. B. Okeshola, ‘Corruption as Impediment of Anti-Money Laundering Standards in Nigeria’ 

[2012] 2 American Journal of Contemporary Research, 184.   

94. J.M. Elegido, ‘Fighting Corruption in Nigeria’ [1999] 4 Modus International Law & Business 

Quarterly, 84-94.  
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The establishment of the Economic and Financial Crimes Commission as 
well as other sister anti-graft agencies understandably arose from 
Nigeria’s response to global pressure from the Financial Action Task Force 
on Money Laundering (FATF) which named Nigeria as one of the 23 
countries non-cooperative in the international community’s efforts to fight 
money laundering.95 This is in addition to the realization that corrupt 
practices tend to stifle the country’s socio-political, economic and 
infrastructural growth. 
Furthermore, it is pertinent to bring to fore that over the years, despite the 
enactment of several anti-graft legislation such as the: Advance Fee Fraud 
and Other Fraud Related Offence Act 2006; Economic and Financial 
Crimes Commission Act 2004; Money Laundering (Prohibition) Act 2011; 
National Drug Law Enforcement Agency Act 2004; Terrorism Prevention 
(Amendment) Act 2013; the agencies created thereby have been viewed by 
some as being deficient,96 leading to criticisms of the provisions and 
application of the laws as well as the efficacy of these agencies.97 Thus, the 
National Assembly in its wisdom passed the Nigerian Financial 
Intelligence Unit Act 2018 on 1st June, 2018 which was assented to by 
President Muhammadu Buhari on 29th June, 2018. Essentially, the NFIU 
Act 2018 established the NFIU in order to act as the central body in 
Nigeria responsible for requesting, receiving, analyzing and 
disseminating financial intelligence reports and other information to all 
law enforcement, security and intelligence agencies and other relevant 
authorities;98 in order to effectively combat graft in Nigeria in tandem 
with international best practices. 
Fundamentally, the NFIU Act 2018 is a brilliant innovation by the Federal 
Government as it seeks to unravel and stamp out corrupt practices in 
Nigeria.  
 
Nonetheless, the NFIU Act 2018, like several legislations across the globe, 
is not free from certain lacunae. Hence, this paper recommends as follows: 

                                                 
95. B. S. Kokpan and E. E. Woha, ‘The Right of the Economic and Financial Crimes Commission 
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1. The NFIU’s power of surveillance and monitoring of accounts as 
provided in sections 3(1)(r), 16 and 17 of the NFIU Act 2018, should 
be amended to include authorization from a court of competent 
jurisdiction. Thus, this dissertation advocates that a clue should be 
taken from section 34 (1) of the EFCC Act which provides that an 
exparte order should be sought and obtained from the Federal High 
Court before an account can be frozen; 
 

2. The provision of sections 4(4) of the NFIU Act should be amended 
in order to ensure that the power of the NFIU to initiate, develop or 
improve on specific training programme for its staff are done 
without the input of any other agency, thereby consolidating the 
much needed independence of the NFIU. 
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INTERNATIONAL AND NATIONAL PERSPECTIVES OF THE 
RIGHT TO A HEALTHY ENVIRONMENT 

 

By 
 

IWOH, Dumlumene* 
 

Abstract 
Although, there were attempts to develop international 
environmental law in the nineteenth century, it was not 
until the Stockholm Conference in 1972 that the right to a 
healthy environment was explicitly recognized in an 
international environmental law document. This paper is 
aimed at examining the international and national 
perspectives of the right to a healthy environment. The 
doctrinal research method was utilized to achieve the aim of 
this paper. It was found that the declaration of the United 
Nations Human Rights Council that the right to a healthy 
environment is a fundamental right is yet to be passed by 
the United Nations General Assembly. The right to a 
healthy environment will remain non-justiceable and paper 
tiger in national Constitutions until it has been accordingly 
passed by the UNGA and incorporated in 
human/fundamental rights documents of member-states of 
the United Nations. The thesis concluded that the right to a 
healthy environment is a fundamental right of everybody. 
This argument is well supported by the provisions of 
international treaties. The thesis recommended among 
others that the United Nations General Assembly should 
pass a resolution recognizing the right to a healthy 
environment as fundamental right and call on member-
states of the United Nations to secure the incorporation of 
the right in their fundamental/human rights documents. 

 
Introduction 
It is beyond doubt that everyone has a collective responsibility to protect 
and improve the environment for present and future generations.1 

                                                           
* LLB (RSUST, Port Harcourt); BL (Abuja); LLM (RSU, Port Harcourt); Email: 

iwohimself@yahoo.com; 

mailto:iwohimself@yahoo.com


The Journal of Environmental and Human Right Law      Volume 2, Issue 1, 2022 

 

20 
 

Everyone is guaranteed the right to a healthy and productive life in 
harmony with nature.2 Thus, a quality environment is necessary for the 
protection of life.3Extreme heat, increased quantity and intensity of 
natural disasters, acid rain, malaria outbreaks, rising sea levels, floods, 
climate migration and wars have raised serious environmental concerns in 
the world over. These are some of the events that people have experienced 
or will experience due to climate change.4 Everyone is going to be affected 
by climate change. The fact that everyone is going to be affected, no 
matter the proportion, entails a negative impact on many, if not all, 
human rights. Further, it brings about the idea that people have a right to 
live in a healthy environment, as such may prove to be essential for the 
satisfaction of many other human rights, such as the rights to life, food, 
health and more. 
The universal recognition of human rights came with the creation of the 
United Nations (UN) in 1945. The United Nations Charter set the 
protection of fundamental rights and freedoms as one of its main objects.5 
The Universal Declaration of Human Rights 1948 (UDHR) laid down the 
framework of international and national human rights instruments. The 
rights contained in the Universal Declaration were further elaborated in 
the International Covenant on Civil and Political Rights 1966 (ICCPR) and 
the International Covenant on Economic, Social and Cultural Rights, 1966 
(ICESCR). 
The main reason for the adoption of the two human rights covenants had 
much to do with the then prevailing ideologies of capitalism and 
socialism. The capitalist countries favoured the ICCPR, while the socialist 
ones attached greater weight to the ICESCR. The rights contained in the 
ICCPR are known as "first-generation" human rights, while those in the 
ICESCR are known as "second-generation" human rights. However, there 
are certain rights which could be categorized as “third-generation” human 
rights, and which are stipulated in both covenants. These are group rights 
such as the rights of a people to self-determination, or a people's 

                                                                                                                                                               
1
Constitution of the Federal Republic of Nigeria, 1999 (as amended), s 20; Constitution of India, 

1976, art.51A(g) and Stockholm Declaration on the Human Environment, 1972, principle 1. 
2
 Rio Declaration on Environment and Development, 1992, principle 2. 

3
 Stockholm Declaration on the Human Environment, 1972, principle 1. 

4
 WHO, ‘Climate Change and Health’ <https://www.who.int/en/news-room/fact-

sheets/detail/climate-change-and-health> accessed 23 April 2021; D J Wuebbles and Others (eds), 

Climate Science Special Report: Fourth National Climate Assessment, Volume I (Washington, 

DC, USA:U.S. Global Change Research Program 2017) 120. 
5
United Nations Charter, art.1(3). 
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sovereignty over its natural resources. The dimension of these rights 
covers groups of peoples and nations, as opposed to individual rights of 
the first and second generations. 
Acknowledging the direct functional relationship between protection of 
the environment and the protection and promotion of human rights is to 
accept a truism. However, the relationship is a complex one and, ever 
since first formally recognised at the international level in the 1972 
Stockholm Declaration, has been liable to being misunderstood. Evidence 
of this can be seen in the idea that the individual or collective interest in 
environmental protection is subsumable under a substantive 
„environmental human right‟, and that a human right to a clean 
environment either exists as a matter of current general international law 
or ought to be recognised as such. While many commentators would 
agree that such a right does not exist today, support for formally 
recognising or establishing one cuts across a wide spectrum of 
international public opinion.6 Significantly, it appears to have been 
gaining renewed momentum recently. 
Over the past two decades, the relationship between environmental 
protection and human rights protection has been enhanced by the many 
activities which have taken place in the wake of the Stockholm Conference 
on the Human Environment (Stockholm Declaration). The Conference 
played a vital role in the evolution of the concept of environmental rights, 
especially by equating the right to a healthy environment to the right to 
life.7 A number of international conferences have declared the right to a 
healthy environment to be a human right. Environmental principles and 
guidelines have been set by states on several occasions. Furthermore, 
there are provisions recognising the right to a healthy environment, in a 
number of regional human rights instruments, as well as several national 
constitutions.8 
There is, of course, a direct relation between the right to a healthy 
environment and other human rights. Environmental degradation affects 
the right to life, health, work and education. For example, the pollution of 
lakes and waters in a large number of countries has a severe impact on the 
fishermen‟s possibility to make a decent living through their traditional 

                                                           
6
 G Handl, The Human Right to a Clean Environment and Rights of Nature (Cambridge University 

Press 2020) 137. 
7
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work, or the pollution of the air and water resulted from the activity of 
certain plants generates health issues, while intoxications caused by lead-
based paints, gas etc. affect the children‟s capacity to learn.From the 
foregoing discussion, it is evident that the right to a healthy environment 
is a fundamental human right in the making. On the importance of this 
right, Ojwang observes that: „A clean and healthy environment is an 
essential component in the totality of social welfare, important is it to 
personal well-being, that it may be equated to the various civil rights that 
often make headlines‟.9 
 
The Emergence of the Right to a Healthy Environment 
The right to a healthy environment is a newly emerging human right. The 
first legal instrument to mention the concept of the right to a healthy 
environment was the 1969 US National Environmental Policy Act (NEPA). 
The Act states that a “healthful environment” is a necessary condition for 
the maintenance of environmental quality and overall welfare of man.10 
This could be taken as the recognition of the right to a healthy 
environment under the US Federal Laws. The first international effort in 
this respect was the United Nations Declaration on the Human 
Environment 1972 (Stockholm Declaration). The Stockholm Declaration on 
the Human Environment made it clear that the natural and man-made 
environment is linked to the very existence of man. As one of its 
principles, the Stockholm Declaration stated that: 
 

Man has the fundamental right to freedom, equality and 
adequate conditions of life, in an environment of quality that 
permits a life of dignity and well-being, and he bears a 
solemn responsibility to protect and improve the 
environment for present and future generations....11 
 

The second principle of the Stockholm Declaration on the Human 
Environment similarly provides for the protection of the human 
environment: 

The natural resources of the earth, including the air, water, 
land, flora and fauna and especially representative samples of 

                                                           
9
J B Ojwang, Environmental Law and Constitutional Order (Nairobi: ACTS Press 1993) 19. 

10
The U.S. National Environmental Policy Act (1969), pub.L. No. 91 - 190, ss 101(a) and (c). 
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 Stockholm Declaration on the Human Environment 1972; M K Tolba (ed), Evolving 
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natural ecosystems, must be safeguarded for the benefit of 
present and future generations through careful planning or 
management, as appropriate.12 
 

The cumulative reading of principles 1 and 2 of the Stockholm Declaration 
on the Human Environment, in conjunction with paragraph 1 of its 
proclamation, clearly expresses the position of the participants on the 
possible recognition of environmental human rights. Based on this fact, 
we can assume that the right to a healthy environment is recognised as a 
fundamental right by the international community. 
The Stockholm Declaration on the Human Environment, in its entirety, 
reveals that contemporary environmental problems are mostly 
transboundary. However, principle 21 of the Declaration poses some 
issues of national protection of the environment. It reaffirms the principle 
of state sovereignty in environmental policy formulation, and in the 
exploitation of environmental resources.13 According to this principle 
States may not cause damage beyond their national jurisdictions, but they 
may do so within their national jurisdiction. 
In light of the Stockholm Declaration on the Human Environment, 
environmental rights are fundamental human rights deserving 
international protection. But the existing practice of States shows that the 
right of exploitation and enjoyment of property overrides the principles of 
conservation and preservation of environmental resources.14 In most of 
the cases, States tend to give greater value to their absolute sovereignty 
than environmental protection. 
As a result of post-Stockholm efforts in the field of environmental 
protection, it has now been agreed by the international community that 
environment and development are inseparable. In the run-up to the 1992 
Rio Earth Summit, the World Commission on Environment and 
Development (WCED) greatly contributed to the emergence of the new 
principle of sustainable development - the principle of integrating 
environmental protection and development objectives in national 
economic planning.15 The concept of sustainable development, as defined 
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Stockholm Declaration 1972, principle 5. 
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International Covenant on Civil and Political Rights and the International Covenant on 
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by the Commission can be extended to the protection of human rights of 
the present and future generations. The core concept of sustainable 
development is said to be: „Meeting the needs of the present generation 
without compromising the ability of future generation‟.16To date, the 
principle of sustainable development is welcomed by most countries. The 
United Nations Environment Programme (UNEP) has prepared 
guidelines for implementing sustainability. This is the procedure of 
Environmental Impact Assessment (EIA). It is an „examination, analysis 
and assessment of planned activities with the view to ensuring 
environmentally sound sustainable development‟17 by competent 
authorities. 
Sustainable development has become an agenda of compromise between 
developed and developing countries, as well as between the present and 
the coming generations.18 This has been confirmed by the 1992 Rio 
Summit which adopted „Agenda 21‟ as a programme of action into the 
21st century and beyond.19 The Rio Declaration on Environment and 
Development 1992 puts human rights protection at the centre of 
sustainable development. Principle 1 of the Rio Declaration on 
Environment and Development obliquely refers to environmental human 
rights, where it states that „human beings are entitled to a healthy and 
productive life in harmony with nature‟. The Stockholm and Rio de Janero 
UN Conferences on environmental protection have laid down the concept 
of the right to a healthy environment. As a result of these conferences the 
international community has become aware of the fact that environmental 
protection is a vital concern of mankind as a whole. The recognition of the 
right to a healthy environment is no doubt a basis for its due recognition 
in the international legal system. 
Many recently concluded conferences in the field of environment and 
human rights urge the recognition of the right of individuals and groups 
to a healthy environment. One of the recently concluded conferences, the 
UN World Conference on Human Rights, held at Vienna (Austria) in June 
1993, made it clear that States should adopt and vigorously implement all 
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existing conventions relating to pollution control and dumping of toxic 
and dangerous substances.20 
Though they fall short of providing a legally binding provision on the 
right to a healthy environment, the UN Conferences on environment and 
human rights have laid down the guiding principles and philosophical 
foundations for the concept. Different UN Conferences made it clear that 
the right to a healthy environment is an extension to the right to life.21 This 
logical extension of the right to a healthy environment to the right to life 
may enable us to deal with it as a fundamental human right. This alone is 
not sufficient to guarantee the implementation of the right, it has to be 
provided in an explicit manner in the international human rights 
instruments. Concerning the need for incorporating environmental rights 
into human rights instruments, Gormley wrote: 

The right to a pure, healthful, or decent environment is 
essentially a new human right at least in so far as enforcement 
by international and regional institutions is concerned. 
Notwithstanding, at the level of jurisprudence there is some 
validity to the proposition that preservation of the remaining 
ecology and environment is included within the scope of the 
inalienable rights of man, as enunciated in the great human 
rights charters.22 
 

Gromley was anticipating that the Council of Europe would be the first 
regional organisation to recognize the right to a healthy environment. In 
fact, the Council of Europe was the first to intend the enactment of 
environmental human rights in the early 1970s. A draft proposal was 
presented to the Council, entitling individuals, groups and non-
governmental organisations to enforce the right to a healthy environment. 
For instance, the 1973 Draft Protocol to the European Convention on 
Human Rights provides as follows: 

No one should be exposed to intolerable damage or threats to 
his health or to intolerable impairment of his well-being as a 
result of adverse changes in the natural conditions of life. 
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An impairment of well-being may, however, be deemed to be 
tolerable if it is necessary for the maintenance and development 
of the economic conditions of the community and if there is no 
alternative way of making it possible to avoid this 
impairment.23 
 

The cumulative reading of the two paragraphs would give the impression 
that individuals may not invoke the right to a healthy environment when 
the economic development of the community has to be accorded priority. 
The Draft Protocol further provides for the right of individuals to seek 
information and explanation on any adverse environmental impairment 
from competent authorities.24 Minor environmental impairment should be 
tolerated for the sake of the Society. Be this as it may, the Draft Protocol in 
question has not yet been adopted by the Council of Europe.25 
Contrary to Gormley's assumption, it was the Organisation of Africa 
Unity (OAU), rather than the Council of Europe, which was the first 
organisation to recognise the right to a healthy environment. The African 
Charter on Human and Peoples‟ Rights 1981 (ACHPR) is the first human 
rights instrument to clearly recognise the right to a healthy environment. 
The ACHPR states that „all peoples shall have the right to a general 
satisfactory environment to their development.‟26 As a matter of fact, the 
ACHPR contains most of the „third generation‟ human rights. Apart from 
the right to a healthy environment, the Charter provides for „all peoples‟ 
right to: (a) political independence;27 (b) sovereignty over wealth and 
natural resources;28 (c) development and enjoyment of the common 
heritage of mankind;29 and (d) national peace and security.30 
At the international level, there is a series of conventions and multilateral 
treaties which provide for the protection of human health and well-being 
directly or indirectly. Almost all treaties dealing with outerspace, and 
those dealing with the law of the sea have provisions on the right of the 
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present and future generations seeking to make the generations 
beneficiaries of the resources thereof and to preserve the quality of those 
resources.31 Some of the recently concluded treaties specifically provide 
for the protection of human health. The Vienna Convention for the 
Protection of the Ozone Layer states one of its objects is to „protect human 
health and the environment against adverse effects resulting from 
modifications of the ozone layer.‟32Taking into account all the parallel 
developments in the field of human rights protection, the principle of the 
right to a healthy environment is one of the newly emerging human rights 
deserving due recognition and acceptance by the international human 
rights law. It encompasses many of the emerging human rights of the 
„third generation‟. The combination of national, regional and global efforts 
in the protection of human rights, will sooner or later place this right at 
the centre of all fundamental rights. 
 
The Validity of the Right to a Healthy Environment as a Fundamental Right 

In the light of the jurisprudence and philosophy of human rights, the right 
to a healthy environment is intimately connected with the right to life. It 
was the right to life itself that necessitated the recognition of the right to a 
healthy environment. Two aspects of human life, namely, the physical 
existence and health of human beings, and the dignity of that existence 
called for the safeguarding of the right to a healthy environment.33 By and 
large, this right is a fundamental right of mankind as a whole, including 
present and future generations. 
The need for the protection of environmental rights is justified, in the light 
of threats caused by global warming, ozone layer depletion, atmospheric 
nuclear testing, transboundary air pollution by toxic wastes and so on. 
These acts of environmental destructions, as perceived by Falk, are severe 
violations of human rights, affecting large number of people. In 
explicating the term „ecocide‟, Falk described environmental offences as 
acts that: 

Involve official conduct that seriously endangers the life, 
health and serenity of current and future generations. The 
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notion of human rights is incomplete to the extent that it 
fails to encompass those forms of deliberate behaviour that 
produce serious environmental damage ... Environmental 
quality is a critical dimension of human dignity that may 
have a significant impact on development and even survival, 
of mankind.34 
 

The above quotation clearly indicates that the right to a healthy 
environment ought to constitute a central aspect of the list of fundamental 
human rights. Based on the criteria set out by Winslade35 to distinguish 
the fundamental human rights from other rights, the right to a healthy 
environment satisfies the requirement of vitality to all human beings. It is 
impossible to think of life devoid of life-giving and life-supporting 
elements. It is in the interests of almost everybody to live in a healthy 
environment. As regards the four conceptual criteria set out by 
Edel,36namely, generality, importance, endurance and inalienability, the 
right to a healthy environment will satisfy all of them. Being an extension 
to the right to life for all human beings, it satisfies all tests of a 
fundamental human right. Therefore, there is no doubt as to the 
qualification of the right to a healthy environment as a fundamental 
human right. 
Besides, environmental awareness is being enhanced by the growing co-
operation of States on important environmental issues. Presently, there 
seems to be a consensus among the international community about the 
fact that individuals inhabit only one earth, with only one environment for 
one human family. The newly emerging „third generation‟ human rights 
will offer a new challenge to the existing international legal system which 
may demand its modification, or may even call for the promulgation of 
new sets of rights of mankind as a whole. 
In a recent development, on October 8, 2021, the United Nations Human 
Rights Council (HRC) whose mission is to promote and protect human 
rights around the world, passed a resolution recognising access to a 
healthy and sustainable environment as a universal right.37The text also 
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calls on countries to work together, and with other partners, to implement 
this breakthrough. The Council established a Special Rapporteur 
dedicated to monitoring human rights in the context of the climate 
emergency to increase accountability for rights abuses and guide 
governments on how to uphold their obligations to address climate 
change.38 The Human Rights Council adopted Resolution 48/13 by a vote 
of 43 in favor, none against, and 4 abstentions (China, India, Japan, 
Russia). In spite of these abstentions and the absence of the United States 
from the Council, the adoption of this resolution reveals near-unanimous 
support from the international community for the right to a healthy 
environment. 
The newly declared right to a healthy and clean environment will 
hopefully influence positive negotiations during the upcoming UN 
Climate Conference COP26, in Glasgow, which has been described by the 
UN Chief as the last chance to „turn the tide‟ and end the war on our 
planet.39 At the conclusion of the UN Climate Change Conference COP26 
held from 31 October 2021 – 12 November, 2021 in Glasgow, Scotland, a 
group of 50 countries made commitments to develop climate-resilient and 
low-carbon health systems in response to growing evidence of the impact 
of climate change on people‟s health. In the COP26, it was resolved that 
the future of health must be built on health systems that are resilient to the 
impacts of epidemics, pandemics and other emergencies, but also to the 
impacts of climate change, including extreme weather events and the 
increasing burden of various diseases related to air pollution and the 
warming planet. The 50 countries also resolved that concerted efforts 
would be made to reduce air pollution because the menace is an 
infringement on the right to a clean and healthy environment.40 
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The Right to a Healthy Environment in the International Human Rights 
Instruments 
The existing international human rights instruments do not expressly 
provide for the right to a healthy environment as a human right. 
However, there are some incidental references to such a right in almost 
all-important human rights instruments. Some provisions of the Charter 
of the United Nations, 1945 could be also interpreted to accommodate the 
right to a healthy environment. 
One of the objectives of the United Nations (UN), as it is set out in the UN 
Charter, is to achieve international cooperation in solving problems of an 
economic, social, cultural or humanitarian character, which impede the 
scope for respect for human rights and fundamental freedoms.41 This 
objective was underlined by the adoption in 1948 of the Universal 
Declaration of Human Rights (UDHR), which is usually considered as the 
cornerstone of all subsequent human rights instruments. The UDHR has 
no specific provision on environmental rights. The UDHR provides for the 
right to life, liberty and security of the person.42 Current trends in human 
activity point in the direction of an environmental crisis and to the extent 
that law can give a solution, it is desirable to adopt liberal interpretations 
of law. On this basis it will be possible to find relevant elements of this 
right in international human rights instruments. 
The right to life is one of the fundamental human rights recognized by the 
International Covenant on Civil and Political Rights, 1966 (ICCPR). The 
ICCPR guarantees every individual's right to life.43 In both the UDHR and 
the ICCPR, the right to life seems to be restricted to the physical protection 
of an individual against death. However, the concept of a healthy 
environment, within the context of the Stockholm Declaration on Human 
Environment 1972, is inseparable from the right to life. By the first 
preambular paragraph of the Stockholm Declaration, the two rights are 
coextensive and are essential as compared to all other human rights.44 
Furthermore, the principles of Stockholm Declaration provide for the 
protection of the environment for the interest of present and future 
generations.45 
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Though the Stockholm Declaration is non-binding, it can be used as an 
additional guideline to strengthen the relationship between human rights 
and environmental protection. In the absence of a clearly defined 
environmental right in the two international human rights covenants, 
states parties to them may not be obliged to recognize the right to a 
healthy environment, over and above their existing moral commitment 
under the Stockholm Declaration, which recognized such rights. 
In light of the provision of the UDHR for the right to a standard of living 
adequate for the health and well-being… including food, clothing, 
housing and medical care,46 the right to a healthy environment should 
have been clearly regulated in the two human rights covenants. In the 
absence of a clear stipulation to that effect, the importance of 
environmental protection would justify a liberal interpretation of article 
6(1) of the ICCPR and articles 11 and 12 of the International Covenant on 
Economic, Social and Cultural Rights 1966, in favour of the right of 
individuals to a healthy environment. The UDHR and principles of the 
Stockholm Declaration may clear the way for such an interpretation of the 
said provisions of the two covenants. 
It should be noted that the Stockholm Declaration bore a special social and 
political significance which is only comparable with a liberation process, 
seeking to free humans from environmental disasters of their own 
making.47 Prior to Stockholm Declaration, there were certain 
misunderstanding between the developing and the developed countries, 
as regards the environment. The idea of balancing the rate of technological 
development with that of the carrying capacity of the environment, which 
was advanced by developed countries, was unpalatable to many 
developing countries, which were just embarking on industrialization. 
Thanks to the Stockholm Conference, these conflicting perceptions were 
compromised, and the idea of sustainable development was adopted by 
all States. 
Though it gives human beings the right to healthy life in harmony with 
nature, this principle is blended with productivity factor which may 
inhibit its separate enjoyment. Human beings are referred to, only, as the 
„centre of concern‟ of sustainable development. Compared to the 
Stockholm Declaration on the Human Environment, and the proposals of 
the WCED's Expert Group on Environmental Law, the UNCED principle 
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on the right to a healthy environment has the appearance of an anticlimax. 
In contrast to the right to a healthy life, UNCED has explicitly recognized 
the right to development as a fundamental human right for all, including 
present and future generations. The Rio Declaration reads: „The right to 
development must be fulfilled so as to equitably meet developmental and 
environmental needs of present and future generations‟.48 
 
The Right to a Healthy Environment in National Instruments 
State Protection of the Environment 
A number of post-Stockholm national constitutions have provisions on the 
obligation of States to protect the environment, in the interest of their 
citizens. It is interesting to note, however, that many of them are 
programmatic declarations, rather than enforceable commitments on the 
part of the State.49 For instance, the Constitution of the Socialist Republic 
of Burma of 1974 provides for the duty of State organs, at different levels, 
to protect, preserve and develop the natural environment; but it does not 
make reference to the rights and duties of citizens.50 The Constitution of 
Namibian 1990 also provides for state protection of the environment, in 
the interest of all Namibians. The Constitution of Namibia states that the 
State has the obligation to promote and maintain environmental security 
for present and future generations of Namibians.51 
On the other hand, there are some modern constitutions which provide 
for State obligations to protect the environment, as a human right. The 
Spanish and Portuguese constitutions provide for state obligations to 
protect the natural environment, and at the same time entitle individuals 
to a healthy environment.52 This bipolar formulation of environmental 
rights is a vital condition for the protection of humankind and its 
environment. Several countries have amended their constitutions so as to 
include provisions on the protection of the environment. For example, the 
Portuguese Constitution clearly obligates the State to prevent, control and 
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compensate for environmental destruction affecting its citizens.53 State 
agencies are required to ensure environmental resource conservation, in 
the interests of all citizens. 
The stipulations on environment in Socialist constitutions have certain 
notable characteristics. They either empower the State to manage 
environmental affairs, or vest in it the general competence to protect the 
interests or the public. Article 26 of the Constitution of China 1982 can be 
cited as an example in this respect. The article provides in part as follows: 
„The State protects and improves the living environment and ecological 
environment and prevents and remedies pollution and other public 
hazards”.54 
The commitment of the State to prevent a wide-ranging set of 
environmental damages is clear from the above constitutional provision. 
However, it is doubtful whether individuals and groups are entitled to 
remedies for environmental injuries. The fact that China is a Socialist State 
casts doubt on its scope for safeguarding individual rights to a healthy 
environment. Socialist States tend to have more interest in the protection 
of collective rights, than individual rights. Moreover, the major sources of 
pollution are State-owned industries and enterprises, which present a 
dilemma in setting the order of priority between economic development 
and environmental protection. 
In those countries where State obligation to protect the environment is set 
out in legislation subordinate to the constitution, individuals and groups 
would face a problem in invoking the right to a healthy environment as a 
fundamental right. One of the problematic national enactments in this 
respect is the United States National Environmental Policy Act 1969 
(NEPA), whose application is limited to the federal level. The right to a 
healthy environment provided for under NEPA is said to be non-
constitutional,55 if not unconstitutional. In many of the States of the US, 
environmental litigation dealing with the right to a healthy environment 
has failed to qualify under the concept of fundamental human rights.56 
It is repeatedly stressed that NEPA cannot be invoked at State levels, for it 
is a Federal Act and should be used only in connection with federal 
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environmental matters,57 in which case it is limited to inter-State 
environmental cases. Therefore, the right to a healthy environment 
provided for in NEPA could not serve the purpose of constitutional rights 
in the US legal system. It is only the inclusion of such a right in the US 
constitution that would guarantee its protection as a human right. Until 
such an inclusion is effected, there would be no valid claim to the right to 
a healthy environment, under the US law. 
Over the last two decades, more than twenty countries have made 
important criminal law reforms that included environmental wrongs in 
the category of punishable crimes. The sanctioning and punishment of 
environmental crimes could be dealt with under either the criminal law or 
administrative law. In many countries, environmental pollution matters 
are regulated by administrative laws.58 For example, penal sanctions 
against environmental wrongs in Belgium, France, Italy, the UK, the USA 
and Canada are exclusively left to administrative laws.59 Practice has 
shown that administrative law has much potential as a mechanism for 
limiting environmental damage. This scope is largely dependent on 
administrative law's role in the licensing and supervision of projects likely 
to affect the environment. Licensing the EIA procedure, which falls within 
the ambit of administrative law, is one of the measures that facilitate the 
limitation of environmental damage.60 By means of administrative law, a 
State may refuse to grant a permit for any planned activity likely to cause 
damage, or require the proponents of the planned activity to adjust their 
plans according to desired environmental standards. 
In addition to enacting environmental laws, states need to promote 
environmental awareness and education programmes among the public. 
Moreover, public participation in environmental decision-making is an 
important aspect of environmental management towards sustainable 
development. Such a combination of efforts between the State and the 
public would significantly contribute to national environmental protection 
programmes. 
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Individual Rights to Environmental Protection 
The right of individuals to a healthy environment is provided for in some 
constitutions, which provide for State obligations to protect the 
environment. Environmental rights are usually set out in the same articles 
that oblige a State to take measures for the protection of the environment. 
These rights, in most cases, appear as combined rights and duties, for 
individuals, in respect of environmental protection.61 Such a combination 
of rights and duties is to be found, for instance, in the Constitutions of 
Peru and Portugal: 

Everyone has the right to live in a healthy environment, 
ecologically balanced and adequate for the development of life 
and the preservation of the countryside and nature. Everyone 
has the duty to conserve the said environment.62All have the 
right to a human health, healthy and ecologically balanced 
human environment and the duty to protect it.63 
 

This coupling of individual rights and duties, one notes, will not necessarily 
provide a perfect panacea. Environmental rights cannot be realised except 
through active participation by the public. Moreover, the realisation of these 
rights will also depend on a fair balancing of interests between different 
individuals.64 The Constitution of Portugal makes detailed guarantees for 
environmental rights. The Constitution of Portugal provides that: 

It is granted to all the right to promote, in accordance with the 
law, the prevention or cessation of factors of environmental 
deterioration, as well as the right to corresponding compensation 
in the case of direct damage.65 
 

The reference to „direct‟ damage in this provision seems to require everybody 
to show personal injury, in case of environmental damage, before any 
compensation is made.66 Proof of direct damage in environmental cases is 
often very difficult. For instance, it might be impossible for an individual to 
show the extent of damage he suffered as a direct consequence of ozone layer 
depletion, caused by activities of States, or other legal persons. 
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Some recently adopted African Constitutions have clear provisions on the 
right to a healthy environment. For instance, Constitution of Ethiopia 1995 
provides for the right of “all persons to live in a clean and healthy 
environment.”67 The Constitution of South Africa 1996 provides for the 
right of every person to “an environment which is not detrimental to his 
or her health or well-being.”68 The Constitution of Uganda 1995 provides 
for the right of “every Ugandan” to a clean and healthy environment.69 
There are constitutions which not only provide for a combination of 
environmental rights and duties, but indeed go further to set out 
comprehensive provisions on the environment. The Constitution of Brazil 
1987 is an example. Within its detailed section on environmental rights, it 
provides for: individual right to an ecologically balanced environment; 
obligation of public authorities and the community to preserve and 
protect the environment for the interest of present and future generations; 
publicity for environmental impact statements (EIS); and promotion of 
formal environmental education and public environmental awareness.70 
There are still other means of national protection of environmental rights. 
There are cases where courts set precedents for environmental rights. In 
countries where court decisions are used as precedents, the final 
judgments of the highest courts may create such rights. In the US, for 
example, the Federal Courts may adjudicate disputes relating to a healthy 
environment, and any decision reached thereby could be invoked as a 
precedent by all litigants on similar issues. However, there is a fear that 
such precedents could open the floodgate of environmental litigation. 
Kirchick dismisses such fears as groundless: 

Although there are fears that the federal courts would be 
unduly congested with environmental suits if the courts 
were to enunciate a constitutional right to a reasonably non-
hazardous environment, these concerns appear to be 
unfounded.71 
 

In India, however, judicial activism has brought some progress in this 
respect, in recent times. The Indian High Courts, on several occasions, 
declared the right to a healthy environment to be a fundamental right, in 
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the light of article 21 of the Constitution of India 1976, which provides for 
the right to life.72 The Indian Supreme Court was reluctant to recognise 
this right for quite a long time. But in 1991, the Supreme Court of India, in 
Subhash Kumar v State of Bihar,73 declared this right to be a fundamental 
human right. In its judgment, the court held that: 

Right to life is a fundamental right under Article 21 of the 
Constitution and it includes the right of enjoyment of 
pollution-free water and air for full enjoyment of life. If 
anything endangers or impairs that quality of life in 
derogation of laws, a citizen has a right to have recourse to 
Article 32 of the Constitution for removing the pollution of 
water or air which may be detrimental to the quality of life.74 
 

This case can be invoked as a precedent in all subsequent environmental 
litigation based on similar issues, in India. In many of the common law 
countries, the right to a healthy environment, as a fundamental human 
right, would face the problem of enforcement due to locus standi. This 
presents a major difficulty, as the courts require proof of direct personal 
damage. Individual and group environmental litigants are faced with 
problems of representation, and proof of personal damage.75 In the USA, 
for instance, all environmental associations that brought actions for the 
protection of the environment lost their cases due to lack of standing.76In 
Kenya too, the High Court took a similar position on the right to 
environmental protection. In Wanqari Maathai v Kenya Times Media Trust, 
the plaintiff, sought a permanent injunction to restrain the defendant from 
building a multi-storey complex at a major park in Nairobi. She alleged 
that the erection of the building would cause environmental 
degradation.77 The High Court ruled that the plaintiff has no locus standi in 
the case.78 
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From the foregoing discussion, it is clear that the right to a healthy 
environment is gaining firm ground at all levels. Its national perspectives 
are becoming more and more promising. It has already become a 
fundamental human right under the constitution in many countries.79 
Judicial activism, such as that found in India and the Philippines,80 has 
contributed much by setting precedents for the right to a healthy 
environment. This right, as may be gathered from the discussion in this 
study, is destined to be incorporated in legally binding international 
instruments as a fundamental human right in the near future. 
 
An Appraisal of the Right to a Healthy Environment in Nigeria 
It is trite that environmental issues are now matters of national and state 
concern in all countries including Nigeria. Since the Koko toxic waste 
incident in the late 1980s, environmental issues in Nigeria have raised 
serious concerns.81 The courts have also been called upon to make 
pronouncement on environmental issues but with a little sign to attain the 
objective. In the words of Olajide: 

The concept of environment and the task of ensuring its 
stability and balance has been myopic and therefore 
misplaced; a predicament which derives from the lack of 
adequate theoretical foundation necessitating affirmatively the 
umbilical relationship that exists between man and his 
environment and vice versa. Consequently, the job of creating 
the awareness for environmental protection and sustenance 
has remained veritably ad hoc, irresponsive and predictably 
tedious. Equally, methods so far adopted as pragmatic 
measures of redress have themselves been largely ineffective.82 
 

From the above position of Olajide, it is clear that little or no attention has 
been given to environmental issues. The responsibility of creating 
awareness for environmental protection and sustenance has not been 
effective as the environment is degraded by the day-to-day activities of 
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man. Since 1980 the world has had series of enlightenment as to the 
devastating effect of environmental degradation on both human lives and 
the environment. It was also starting point in Nigeria‟s quest to legislate 
against environmental spoliation. It is noteworthy that although the 
Nigerian judiciary did not actually respond rapidly as had been the case 
in other jurisdictions, nonetheless, during the period, the judiciary 
gradually started moving away from the approaches of the past decades. 
It was during this era that a number of landmark cases were decided by 
the courts. 
The court‟s decision was hailed in Shell Petroleum Development Company 
Ltd v Farah.83 However, one remarkable point in the decision of the 
foregoing case is that the defendant was held liable for polluting the 
environment and consequently damages were awarded to the plaintiff. 
Similarly, in Umudje v Shell BP Petroleum Development Company of Nigeria 
Ltd,84 the defendants‟ activities affected the plaintiffs‟ farmland, fish 
ponds, fishing lakes. It was the contention of the plaintiffs that the 
defendants blocked their stream and waterway, and caused crude oil and 
chemicals to escape and slip into appellants‟ fishing ponds and lakes.  
The Supreme Court of Nigeria held that there is no doubt that Shell would 
be liable under the rule in Rylands v Fletcher85 for damages arising from 
their interference with the natural flow of the Utefe stream and water 
from Ewu river into Unnenurhie land. Thus, the Supreme Court found in 
favour of the plaintiffs. Again, in Edhemowe v Shell B. P (Nigeria) Ltd,86 the 
defendant dug a pit for the disposal oil. When the pit was full more oil 
was discharged into it thus causing the pit to run over. The spill escaped 
into the plaintiff‟s fish pond, killing all the fishes. The count held that the 
accumulation of oil in such pits was a non- natural use of the land. The 
defendants were thus held liable under the rule in Ryland v Fletcher.87  
Whereas, in the case of Ejama-Ebubu Community v the Shell Petroleum 
Development Company of Nigeria Limited,88 the defendants, as oil producing 
companies and in the course of transporting oil, constructed pipelines to 
convey their crude oil out from oil well to Bonny Oil Terminal for export. 
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It is that process that the spillage complained against by the plaintiff 
occurred.  
Interestingly, the Federal High Court of Nigeria ordered the defendants to 
depollute and rehabilitate the dry land and swamps to its pre-impact 
status. The courts also in Shell Petroleum Development Company of Nigeria 
Ltd. v Anaro,89 Shell Petroleum Development Company of Nigeria Limited v 
Tiebo90 and Olumitehin v Lagos City Council91held the defendants liable for 
polluting the environment thereby endangering the lives of the 
inhabitants of such environment. 
The above decisions of the courts are remarkable and laudable as they go 
to show that the environment ought to be protected. Therefore, any 
damage done to the environment is thus endangering people‟s lives. 
However, the said decisions do not really amplify environmental rights 
and the need to protect them. At best, the courts only award damages 
against the polluter. The effect of this action is that polluters cannot stop 
polluting the environment because it is believed that at worst the polluters 
will pay for damages caused and nothing more. In addition to what 
Nigerian Courts have done, it can be said that environmental right 
recognition in Nigeria is not good enough. This problem is attributed to 
the CFRN as it does not make environmental right enforceable. 
 
The Right to a Healthy Environment in the Workplace 
A safety workplace could be seen as a workplace where everyone works 
together to achieve an agreed vision for the health and well-being of 
workers and the surrounding community. It provides all the members of 
the workplace with physical, psychological, social and organizational 
conditions that protect and promote health and safety.92According to ILO, 
safe work should be designed to respond to the need of protection of the 
vulnerable workers who are at the risk of exposure of various 
occupational hazards. 
There remains however, a common law duty of care that is owed to an 
employee, which entails, among other things, the provision of a safe 
system of work. In the Nigerian case of Western Nigeria Trading Co. Ltd. v 
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BusariAjao,93 a case where the Respondent had lost an eye as a result of an 
accident that occurred while working as an employee in the Appellant's 
workshop. One of the points contended between the parties was whether 
there existed a burden under Common law to not only provide safety 
goggles but to ensure that the Respondent actually used the goggles. The 
Court held that under Common law a duty of care existed to not only 
provide the goggles but to ensure that the goggles were used by the 
Respondent. 
Where an accident occurs in a factory which either causes loss of life to a 
person employed in that factory or disabled any such person for more 
than three days from performing the duties for which he was employed. 
Written notice of the accident, in the prescribed form and accompanied by 
the prescribed particulars, shall forthwith be sent to the Inspector of the 
district by the occupier of the factory. 
The Constitution of the Federal Republic of Nigeria places demands on 
the state to direct its policy towards ensuring that „suitable and adequate 
shelter, suitable and adequate food, reasonable national minimum living 
wage, old age care and pensions, and unemployment and sick benefits are 
provided for all citizens‟. In furtherance of the social order, the Nigerian 
state has a duty to ensure that „conditions of work are just and humane 
and that there are adequate facilities for leisure...‟ while „the health, safety 
and welfare of all persons in employment are safeguarded and not 
endangered or abused‟.94 
Similarly, the Factories Act imposes a number of requirements designed to 
carter for the safety and welfare of all persons who operate in any factory. 
In order to ensure that workers are not exposed to health hazards, the Act 
bans overcrowding and effluvia arise from any drain, sanitary 
convenience or nuisance from every factory.95 The employer has a duty 
under the Common law to take reasonable care for the safety of his 
employees.96 However, the major setback of Common law as a vehicle for 
industrial safety is that it can only be invoked after a worker is injured, 
since injury is usually a prerequisite to damages at Common law. It is 
imperative to state that Common law does not place any immediate and 
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pressing duty on the employer to ensure that incidents do not occur in the 
first place. It just establishes who becomes liable when accidents occur. 
Obviously, some statutes have been enacted requiring the employer, upon 
pain of criminal prosecution, to take the necessary steps to promote safety 
in the workplace. The mere failure on the part of the employer to comply 
with these requirements gave the employee the right to sue for damages 
without proof of injury. Thus, Emiola opines that, 

The employer's liability under statutes places the worker in an 
advantageous position in that he (the worker) does not, in 
many cases, have to prove negligence on the part of the 
employer. It is enough if he can show that the statute imposes a 
duty in the employer. That the duty is owed to him, that a 
breach of it has been committed, and that the breach has caused 
damage.97 

 
In spite of the provisions of the statutes which prevent accidents in 
workplaces, the risk of death or injuries from hazards in the workplace, 
continue to raise concern. In Nigeria, there is lack of comprehensive data in 
the area of industrial hazards and this has become a great challenge given the 
atrociousness of industrial accidents which is undermining workers' 
productive effort in the organizations. The Nigerian workers across all sectors 
of the economy recently, have been subjected to accidents which range from 
minor to fatal, as some have lost their lives right in the line of duty, while 
some have lost vital organs, therefore rendered permanently incapacitated. 
An examination of the Factories Act 1987 (FA) reveals that the provisions of 
the FA are salutary and it is therefore the position of this paper that the FA 
appears to have concerned itself mainly on employees who work at factories 
or factory workers ignoring the non-factory workers who may nevertheless 
be exposed to some occupational hazards. Even though the long title of the 
FA reads thus: 

An Act to provide for the registration, etc, of factories, to provide 
for factory workers and wider spectrum of workers and other 
professionals exposed to occupational hazards, but for whom no 
adequate provisions had been formerly made, to make adequate 
provisions regarding the safety of workers to which the Act 
applies and to impose penalties for any breach of the provisions.98 
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The relevant provisions of the FA concentrated mainly on factories and 
factory workers ignoring albeit inadvertently, the other professionals 
exposed to occupational hazards. Again, no attempt is made by the FA to 
explain or interpret the „wider spectrum of workers‟ referred to in the long 
title of the FA. One is therefore left to wonder if the FA applies to all 
manner of workers. 
It is also the contention of this work that the fines and punishment 
imposed for various offences and or contraventions are grossly 
inadequate. The various fines and punishments as contained in the FA are 
understandable as the FA was enacted in 1987 and were probably 
adequate during that period but they can no longer meet the present 
realities. An example is the provision of the FA which provides for a fine 
of a sum not exceeding N5,000 or imprisonment for a term not exceeding 
two years or both as penalty in case of death or injury.99 It is the position 
of this paper that such fines or penalty are obsolete and cannot address 
present socio-economic realities. The FA therefore needs a review in order 
to meet the international standards on protection of workers and 
adequately address present realities. 
 
Conclusion 
The right to a healthy environment was first explicitly acknowledged in 
the Declarations from Stockholm and Rio. These declarations did not aim 
at creating legal rights and obligations. However, they contributed to the 
development of international and national law. Nowadays, the main 
objective of the European states is the protection of environment and 
natural resources, the acknowledgement and observance of the 
fundamental right to a healthy environment; the creation of obligations for 
natural persons and legal entities to protect the environment or refrain 
from any action which pollutes it. 
In this paper, it was emphasized that there is a growing recognition of a 
legal right to a healthy environment. Examination of the existing 
international and national laws has revealed that such a right is partly 
based on existing legal arrangements, and partly founded on new 
situations of awareness. Many countries have sanctioned environmental 
offences as criminal acts punishable under their laws. There is a 
widespread public opinion that „ecocide‟ is a crime against humanity 
which threatens the survival of present and future generations. Ecological 
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balance must be maintained, to enable human beings to live harmoniously 
with the general environment, upon which they are dependent. 
 
Recommendations 
From the discussion above, the paper therefore makes the following 
recommendations: 
i. The United Nations General Assembly should pass a resolution 

recognising the right to a healthy environment as fundamental right 
and call on member-states of the United Nations to secure the 
incorporation of the right in their fundamental/human rights 
documents. The UNGA should also ensure the implementation of the 
right to a healthy environment as fundamental right by setting up a 
special rapporteur to monitor the enforcement of the right in 
member-states of the United Nations. 

ii. Courts in Nigeria should make concerted efforts to protect the right 
to a healthy environment like their counterparts in India and the 
Philippines by being more proactive and progressive in interpreting 
the rights to life and human dignity in the Constitution of the Federal 
Republic of Nigeria, 1999 to include the right to a healthy 
environment as is the practice of the Supreme Courts of India and the 
Philippines. The focus of the Nigerian courts in environmental 
litigation needs to shift from mere compensation of victims of 
environmental violations to encompass the restoration and 
rehabilitation of the affected environment. 

iii. The right to a healthy environment should be incorporated in the 
Universal Declaration of Human Rights, the International Covenant 
on Civil and Political Rights and the International Covenant on 
Economic, Social and Cultural Rights. As the basic foundation for 
international legal instruments, the United Nations Charter should 
also be amended by the United Nations General Assembly in line 
with article 108 of the United Nations Charter, 1945 which provides 
that „amendments shall come into force for all Members of the United 
Nations when they have been adopted by a vote of two-thirds of the 
members of the General Assembly and ratified in accordance with 
their respective constitutional processes by two-thirds of the 
Members of the United Nations, including all the permanent 
members of the Security Council‟ so as to include environmental 
protection as one of its purposes. These amendments are likely to 
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strengthen the framework for the protection of right to a healthy 
environment at all levels. 

iv. The National Assembly should amend section 6(6)(c) of the CFRN in 
order to relax the rule of locus standi for the purpose of strengthening 
public interest litigation. An international police force should be 
established under international environmental treaties to enforce 
such treaties and ensure compliance to provisions and obligations of 
such treaties. 

 



The Journal of Environmental and Human Right Law      Volume 2, Issue 1, 2022 

46 

 

MAINSTREAMING THE LEGAL AND INSTITUTIONAL FRAMEWORKS 
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Abstract 
Extradition can be described as the process whereby one state 
delivers to another state at its request a person charged with a 
criminal offence against the law of the requesting state in order 
that he may be tried or punished. This definition strikes a very 
important point to the effect that extradition can only be granted 
upon request in cases where fugitives had contravened the 
criminal law of the requesting state. Accordingly, this paper 
which adopted the doctrinal research methodology analysed the 
legal and institutional frameworks regulating extradition in 
Nigeria with the aim of informing the general public on the 
existing state of the extradition laws in Nigeria. 

 
Key Words: Extradition; Legislation; Institutions: Nigeria. 
 
Introduction 
The legal frameworks on extradition which are in place are instrumental in 
combating international crimes. There are laws and regulations in place that 
enable countries to make extradition requests to Nigeria, likewise, treaties have 
also been entered into by Nigeria in order to cement mutual legal assistance. 
There are a number of laws that govern extradition in Nigeria and various 
treaties that Nigeria is signatory to. The instruments and laws relating to 
extradition fall into four distinct categories. The first category consists of 
legislative instruments that are made by or deemed to be made by the National 
Assembly. The second category consists of orders or proclamations made by the 
executive arm of the Federal Government. The third consists of rules and 
practice direction made by the judiciary. Policy documents issued by 
Governmental Ministries, Departments and Agencies are in the fourth category. 
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2.1  Domestic Legal Instruments on Extradition in Nigeria 
The domestic legal frameworks on extradition in Nigeria are as follows: 
 
2.1.1  Constitution of the Federal Republic of Nigeria, 1999 (as amended) 
The Nigerian State is a constitutional democracy based on a three tier structure 
of governance made up of the federal, state and local governments. 
The 1999 Constitution of the Federal Republic of Nigeria is foundational to the 
existence of all other laws in the Nigerian legal system i.e. it is the grundnorm 
or the base upon which other laws stand. The 1999 Constitution expressly 
stipulates that it “…is supreme and its provisions shall have binding force on 
the authorities and persons throughout the Federal Republic of Nigeria.”1 The 
1999 Constitution is therefore the tool by which the validity or legality of all 
existing laws, within the country, are determined. It is in this sense that the 
1999 Constitution stipulates that if any other law is inconsistent with its 
provisions, “that other law shall, to the extent of the inconsistency, be void.”2 
By virtue of the 1999 Constitution, the power to make laws and procedures 
regarding extradition is vested exclusively in the Federal Government of 
Nigeria.3 Thus, the state and local governments are devoid of powers to 
legislate on matters connected to extradition as this is an exclusive preserve of 
the federal government.4Similarly, the Constitution confers adjudicatory 
powers over extradition matters on the Federal High Court to the exclusion of 
any other court of first instance.5Thus, all extradition applications or any 
challenge to the validity or legality of pre-extradition steps are matters to be 
dealt with by the Federal High Court. However appellate proceedings may be 
instituted at the Court of Appeal and subsequently at the Supreme Court, both 
of which are federal courts.6 
Essentially, the Constitution provides the general foundational legal framework 
for extradition law and practice in Nigeria by providing for the duties of the 
various arms of government which this paper shall further elaborate on.  
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4. (1) The legislative powers of the Federal Republic of Nigeria shall be vested 
in a National Assembly for the Federation, which shall consist of a 
Senate and a House of Representatives. 

   (2)  The National Assembly shall have power to make laws for the peace, 
order and good government of the Federation or any part thereof with 
respect to any matter included in the Exclusive Legislative List set out in 
Part I of the Second Schedule to this Constitution. 

 
Also, section 251 of the constitution which vests jurisdiction on the federal high 
court provides that the court shall have and exercise exclusive jurisdiction to 
the exclusion of all other courts in civil causes and matters connected with or 
pertaining to extradition while item 27 on the exclusive legislative list provides 
for extradition.  
 
2.1.2 Extradition Act 
In Nigeria, Extradition is governed by the Extradition Act of 1966.7 By virtue of 
this Act, the Nigerian State is empowered to enter into extradition treaties with 
other states. Prior to the enactment of the Extradition Act of 1966, there had 
been series of laws on Extradition. By virtue of the long title of this Act, it was 
licensed to repeal all other Acts before it so as to make a more comprehensive 
provision for the extraction of fugitive offenders for Nigeria. According to 
Momodu,8 he noted the fact that one of the reasons for the enactment of the 
1966 Extradition Act was due to the extradition case of Chief Anthony Enahoro 
in 1963 which revealed the inadequacies of the Fugitive Offenders Act 1881. In 
1966, the Nigerian Military Government promulgated the Extradition Decree 
No. 87 of 1966, which incorporated the principles previously agreed upon at the 
meetings, however, the law came into force on January 31, 1967 and was later 
changed to Act during the civilian takeover.  
The extradition act was to repeal the former Extradition Laws made by or 
applicable to Nigeria and to make more comprehensive provisions for 
extradition of fugitive offenders for Nigeria.  
Section 2 of the Act declares that the Act shall apply to every separate country 
within the commonwealth.9 Every country within the commonwealth, together 
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with its dependent territories, which the president may by order published in 
the federal gazette designate as forming part of that country for the purpose of 
the Act, shall also for the purpose of extending the application of this Act to 
that country be deemed to be a separate commonwealth country.10 
It also applies to countries which at the time of coming into force of the Act 
were not sovereign and independent.11 An order applying this Act to a 
dependent territory of a country under section 2(2)(a) will however, only be 
made if and only if that territory has signified to the federal government of 
Nigeria that it desires to be designated as forming part of that 
country.12However, this Act has failed to define the Commonwealth countries: 
nonetheless, commonwealth countries are countries which were formerly 
territories of the former British Empire.13 
One of the reasons for extending the application of the Act to commonwealth 
countries is the presumption that there is substantial comparison between the 
Nigerian law and the laws of the other commonwealth countries.  
In addition, Section 1 of the Act also empowers the president to extend the Act 
to any country with which Nigeria has entered into a treaty with in respect to 
the surrender of persons wanted for prosecution or punishment. Therefore, the 
president may, by an order published in the federal gazette, apply the Act to 
such a country. However, when applied to the other country, 
the Act shall be applied subject to the provisions of the order made by the 
president and subject to the terms of the extradition agreement.14 It should be 
noted that where the terms of the extradition agreement are varied, the order 
extending the Act to that other country with which Nigeria entered into an 
extradition treaty shall also be modified to reflect the new change, and where 
the treaty is determined or cease to have effect, the president is required to 
revoke the order applying the Act to that country.15 
 
2.1.3 Administration of Criminal Justice Act, 2015 
The Administration of Criminal Justice Act (ACJA) 2015, regulates criminal 
procedure in federal courts including the Federal High Court. In relation to 
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extradition, the ACJA is most relevant to procedural steps that relate to pre-
proceedings and post-proceedings steps which are not provided for in either 
the Extradition Act or the Federal High Court (Extradition Proceedings) Rules. 
For example; there are protective provisions of the ACJA that are relevant to all 
persons who are denied their liberty on account of criminal accusations, 
proceedings or sanctions. One of such provisions relates to persons in detention 
pending extradition who will be included in the monitoring activities of the 
Administration of Justice Monitoring Committee.16 
 
2.1.4 Evidence Act, 2011 
The Evidence Act17 applies to all criminal proceedings with the exception of 
afield general court martial.18 It is also applicable in all civil judicial 
proceedings except those civil causes and matters before the Sharia Court of 
Appeal, Customary Court of Appeal, Area Court or Customary Court.19 

Extradition proceedings are not listed among the proceedings which are 
excluded from the application of the Evidence Act. The Evidence Act is 
therefore applicable to extradition proceedings before the Federal High Court. 
Among other matters, the Evidence Act governs the admissibility and weight of 
evidence, the burden of proof as well as the competence and compellability of 
witnesses. In Attorney-General of the Federation v Olayinka Johnson (AKA 
Big Brother, AKA Rafiu Kofoworola; the Court emphasized the importance of 
properly presenting the facts relevant to the extradition request. The 
presentation of these facts is regulated by the Evidence Act. 
The Evidence Act is particularly important in extradition proceedings because 
foreign laws are regarded as matters of facts which require proof. Thus the 
existence of the foreign law, which a fugitive is accused of violating, is a matter 
of fact. However, in proving the existence of foreign law, the Evidence Act is 
read in conjunction with the Extradition Act. By this exercise, the relevant 
foreign law is deemed to exist if mentioned in the warrant issued by the foreign 
court.20 
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With regards to evidence in Nigeria needed for use in other countries, the 
Extradition Act 1966 in section 16 permits that testimony of any witness in 
Nigeria may be obtained in a criminal matter pending in any court or tribunal 
in other countries just as it may be obtained in civil matters under any law in 
force in any part of Nigeria.  
Section 18 of the new Extradition Act provides for: Taking of evidence in 
Nigeria for use abroad. The testimony of any witness in Nigeria may be 
obtained in relation to any criminal matter pending in any court or tribunal in 
another country in like manner as it may be obtained in relation to any civil 
matter under any law for the time being in force in any part of Nigeria as 
regards the taking of evidence there in relation to civil or commercial matters 
pending before tribunals in other countries: Provided that this section shall not 
apply in the case of any criminal matter of a political character. 
The implication of this is that the only restriction on the taking of evidence in 
Nigeria for use in other countries is with regards to criminal matters of political 
character. 
 
2.1.5 Federal High Court Act, 1973 
The Federal High Court Act, 1973, regulates the exercise of powers and general 
administration of the Federal High Court. The Act confers exclusive jurisdiction 
over extradition on the Federal High courts in the country.21 This is consistent 
with the provisions of the Constitution.22 The Federal High Court Act has 
several provisions which are generally applicable to the Federal 
High Court and by this reason relevant to Federal High Court proceedings 
including extradition proceedings. 
For instance, where the Judge who is to preside over extradition proceedings is 
unable or fails to attend the proceedings on the day appointed, and no other 
Judge is able to attend in his stead, the Court shall stand adjourned from day-
to-day until a Judge shall attend or until the Court shall be adjourned or closed 
by order under the hand of a Judge. Pursuant to the Act, the Judge in 
extradition proceedings may at any time or at any stage before final judgment, 
either with or without application from any of the parties, transfer the 
proceedings to any other Judge of the Federal High Court.23 The Act also 
empowers the Judge in extradition proceedings to compel any person present 
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in Court to give evidence or produce any document in his possession or in to 
his power.24 The person ordered to testify or produce a document does not have 
to be a party to the extradition proceedings.25 Where the person who is ordered 
to testify or produce documents refuses to comply, he/she may be punished by 
the Court.26 
 
2.1.6 Federal High Court (Extradition Proceedings) Rules, 2015 
The Federal High Court (Extradition Proceedings) Rules, 2015 were made 
pursuant to powers conferred on the Chief Judge of the Federal High Court by 
the 1999 Constitution.27 These powers enable the Chief Judge of the Federal 
High Court to make procedural rules relating to matters over which the Federal 
High Court has jurisdiction. Although the Extradition Act has certain 
procedural provisions, they are inadequate and do not cover many areas of 
proceedings. The Federal High Court (Extradition Proceedings) Rules were 
made to ensure clarity in extradition proceedings and to promote efficient and 
expeditious hearing of extradition applications. Details of steps for extradition 
proceedings which are not provided in the Extradition Act are provided in the 
Federal High Court (Extradition Proceedings) Rules.  
It is however instructive that in terms of hierarchy of application, the Federal 
High Court (Extradition Proceedings) Rules is subordinate to the Extradition 
Act. In the event of any conflict between the two, the Extradition Act will 
prevail.28 
 
2.1.7 Penal Laws 
Nigeria criminal law jurisprudence is pluralistic to the extent that apart from 
penal laws made by the Federal Government, the State and Local Governments 
also enact theirs. The criminal laws made by the Federal Government are 
applicable throughout the federation of Nigeria but the laws made by a State or 
Local Government are limited in territorial application to the State or Local 
Government in which the law is made.29 Some of the most relevant penal laws 
applicable to extradition in Nigeria include: Advance Fee Fraud and Other 
Fraud Related Offences Act 2006; Armed Robbery and Fire Arms (Special 
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Provisions) Act Nos. 5 and 28 of 1986; Banks and Other Financial Institutions 
Act 1991; Code of Conduct Bureau and Tribunal Act 1989; Corrupt Practices Act 
and Other Related Offences Act 2000; Cyber Crimes (Prohibition, Prevention, 
Etc.) Act 2015; Penal Code Laws of various Northern States. 
 
2.1.8 Mutual Assistance in Criminal Matters Law, 2019 
Mutual Assistance in Criminal Matters Law 2019 was signed into law by 
President Buhari in June, 2019 to replace the Mutual Legal Assistance in 
Criminal Matters in the Commonwealth, (Enactment and Enforcement Act, 
2004). This bill which was passed put Nigeria in a better position to combat 
transnational crime. In particular, its focus is on the ways in which embezzled 
funds can be recovered and also assures the countries that cooperate in the 
manner requested will receive same assistance when such is requested of 
Nigeria. 
The preceding Act, Mutual Legal Assistance in Criminal Matters in the 
Commonwealth, (Enactment and Enforcement), Act, 2004 was limited to 
Commonwealth Countries which did not serve Nigeria‟s need for global 
cooperation, a welcome change in the new bill. Despite this change, an 
exception to the law remains for offences that are „political in nature and which 
relate to military offences‟ which in reality contracts the supposed wide scope 
of the of the new law. 
 
3.1 Regional Legal Framework 
The Regional agreements that Nigeria is party to include: ECOWAS 
Convention on Mutual Legal Assistance (ConventionA/P.1/7/92) 1992; 
ECOWAS Convention on Extradition (Convention A/P.1/8/84) 1994; and the 
African Union Convention on Preventing and Combating Corruption 2004. 
This paper shall briefly highlight one of these regional instruments 
 
3.1.1 Economic Community of West African States Convention on Extradition 
1992 
The Governments of the Member States of the Economic Community of West 
African States, Considering that speedy integration between Member States in 
every area of activity can best be achieved by seeking to create and sustain 
within the Community, such conditions as shall eliminate any threat to the 
security of their peoples; convinced that security can best be maintained if 
offenders are denied shelter from legal proceedings or penalties; desirous of 
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working together to curb crime throughout the territory of the Community; 
determined thereof to endow national courts of law with an effective 
instrument for the arrest, judgment and enforcement of penalties against 
offenders fleeing the territory of one Member State to seek shelter in the 
territory of another; 
 
Article 1 gives definitions, article 2 outlines the principles of extradition, article 
3 states the conditions for extradition, the rest of the document till article 36 
provides for several procedures and essential elements to which the signatories 
were the (heads of states) under ECOWAS. This treaty was assented to by 
Nigeria on the 6th of august, 1994 in Abuja.  
 
4.1 International Legal Framework: Treaties 
Extradition is primarily a treaty-based legal framework, though there are 
statues and rules and judicial decisions which mediate the implementation of 
extradition treaties. There is no obligation in customary international law to 
extradite. Subject to a few exceptions, such as the situation relating to 
Commonwealth States, extradition is generally regulated by conventional 
international law through bilateral treaties. Although international agreements 
on extradition are mostly bilateral, there are also some multilateral conventions 
on the subject. It is noteworthy that only parties to a particular treaty, bilateral 
or multilateral, are bound by its provisions.30 In George Udeozor v. Federal 
Republic of Nigeria,31 the Court of Appeal held that the right of one State 
(country in the present circumstance), to request of another, the extradition of a 
fugitive accused of crime, and the duty of the country in which the fugitive 
finds asylum to surrender the said fugitive, exist only when created by a treaty.  
 
4.1.1 Treaty 
According to Wikipedia, a treaty is a formal, legally binding written agreement 
between actors in international law. It is usually entered into by sovereign 
states and international organizations, but can sometimes include individuals, 
business entities, and other Legal persons. A treaty may also be known as an 
international agreement, protocol, covenant, convention, pact, or exchange of 
letters, among other terms. Regardless of terminology, only instruments that 
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are legally binding upon the parties are considered treaties pursuant to, and 
governed by, international law. 
Under international law, a treaty is any legally binding agreement between 
states (countries). A treaty can be called a Convention, a Protocol, a Pact, an 
Accord, etc.; it is the content of the agreement, not its name, which makes it a 
treaty. 
Extradition treaties that are relevant to Nigeria fall into two distinct periods in 
time. On the one hand, there are pre-independence treaties entered into by the 
British colonial administration. On the other hand, there are post-independence 
treaties entered into by Nigeria as a sovereign State. 
The applicability of pre-independence treaties to Nigeria derives from 
devolution of treaty agreement between Nigeria and Britain. On October 1, 
1960, the territories formerly comprising of the British Colony and Protectorate 
of Nigeria attained sovereign independence as a State known as the Federation 
of Nigeria.32 Using the instrumentality of an exchange of letters, dated October 
1, 1960, between the High Commissioner for the United Kingdom in the 
Federation of Nigeria and the Prime Minister of the Federation of Nigeria, 
Nigeria agreed to assume, from October 1, 1960, all obligations and 
responsibilities of the United Kingdom which arise from any 
valid international instrument insofar as such instruments may be held to have 
application to or in respect of Nigeria.  However, for extradition treaties to be 
justiciable before Nigerian Courts and implemented by the executive arm of 
government, they must be domesticated by means of an order made pursuant 
to the Extradition Act.  
 
The Extradition Act categorically states that: 

Where a treaty or other agreement (in this Act referred to as an 
extradition agreement) has been made by Nigeria with any other 
country for the surrender, by each country to the other, of persons 
wanted for prosecution or punishment, the President may by order 
published in the Federal Gazette apply this Act to that country.33 

 
Nigeria being an active member of the international community have signed 
several treaties with various nations both pre and post-independence. 
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4.2 Pre-Independence Treaty 
Some pre-independence treaties which affected the Nigeria before 
independence include: Extradition Treaty Between United Kingdom and 
United States; Extradition Treaty between United Kingdom and Lithuania 1927; 
Extradition Treaty between United Kingdom and Albania 1926; Extradition 
Treaty between United Kingdom and Finland 1925;Extradition Treaty between 
United Kingdom and Latvia 1924; Extradition Treaty between United Kingdom 
and Netherlands 1914; Extradition Treaty between United Kingdom and 
Paraguay 1913; Extradition Treaty between United Kingdom and Germany 
1912; Extradition Treaty between United Kingdom and Greece 1912; Extradition 
Treaty between United Kingdom and Thailand 1911; Extradition Treaty 
between United Kingdom and Panama 1907; Extradition Treaty between 
United Kingdom and Peru 1907; Extradition Treaty between United Kingdom 
and Nicaragua 1906; Extradition Treaty between United Kingdom and Cuba 
1904; Extradition Treaty between United Kingdom and Belgium 1902; 
Extradition Treaty between United Kingdom and the Republic of San Marino 
1900; Extradition Treaty between United Kingdom and Chile 1897; Extradition 
Treaty between United Kingdom and Argentina 1894; Extradition Treaty 
between United Kingdom and Liberia 1894; Extradition Treaty between United 
Kingdom and Portugal 1894; Extradition Treaty between United Kingdom and 
Romania 1894; Extradition Treaty between United Kingdom and Monaco 1892; 
Extradition Treaty between United Kingdom and Columbia 1888; Extradition 
Treaty between United Kingdom and Guatemala 1886; Extradition Treaty 
between United Kingdom and Uruguay 1885; Extradition Treaty between 
United Kingdom and Luxemburg 1881; Extradition Treaty between United 
Kingdom and Ecuador 1880; Extradition Treaty between United Kingdom and 
France 1876; Extradition Treaty between United Kingdom and Haiti 1876 and 
the Extradition Treaty between United Kingdom and Denmark 1873.34 
 
4.3 Post-Independence Treaty 
The Post-Independence Treaty in Nigeria includes the: Extradition Treaty 
between Nigeria & Great Britain& Northern Ireland; Extradition Treaty 
Between Nigeria & USA, 1935. 
In 1935, Nigeria and the United States of America signed an extradition treaty. 
Not in person as Nigeria had not yet gained independence then. Rather Britain 
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signed an extradition treaty with the United States of America on December 
22nd 1931 and it entered into force on June 24th, 1935. Therefore, the treaty 
became applicable to Nigeria upon the grant of independence due to Nigeria 
being a former colony of Britain and has remained that way. The treaty was a 
provision for a reciprocal repatriation of criminals between the 2 nations.  
Article 1 states that the contracting parties had undertaken to deliver up to each 
other, persons in their territories who are accused/convicted for committing 
specific offences within the jurisdiction of a party to the agreement.  
Article 3 then outlined a list of these offences. An extradition would be granted 
for any offence listed as a crime both in Nigeria and the US.  
Some other Extradition Treaties Nigeria Is Party to include: Extradition Treaty 
between The Government of the Federal Republic Of Nigeria and the 
Government of the Republic of South Africa (Ratification and enforcement) Act 
2005; Extradition Treaty Between Nigeria, Benin, Togo & Ghana, 1984; Treaty 
On Extradition Between the State of the United Arab Emirates And The Federal 
Republic of Nigeria, 2016. 
The International agreements that Nigeria have ratified includes: United 
Nations Convention against Illicit Traffic in Narcotic Drugs and Psychotropic 
Substances, (The Vienna Convention of 1988); United Nations Convention 
against Transnational Organized Crime (UNTOC) 2000; United Nations 
Convention against Corruption (UNCAC) 2003; Protocol to Prevent Suppress 
and Punish Trafficking in Persons, especially Women and Children 2000; 
Scheme Relating to Mutual Assistance in Criminal Matters within the 
Commonwealth including amendments made by Law Ministers in April 1990 
and November 2002 (“Harare Scheme”); London Scheme for Extradition within 
the Commonwealth 2002 
 
Bilateral agreement/treaties include: Treaty between the Federal Republic of 
Nigeria and the United States of America on Mutual Legal Assistance in 
Criminal Matters signed in Washington on 2 November, 1987; Agreement 
between the Government of the United Kingdom of Great Britain and Northern 
Ireland and the Government of the Federal Republic of Nigeria Concerning the 
Investigation and Prosecution of Crime and the Confiscation of the Proceeds of 
Crime Signed at London on 18th September, 1989; Bilateral Extradition Treaty 
between United States of America and the United Kingdom of December 22, 
1931 made applicable to Nigeria in June 24, 1935; Extradition (United States of 
America) Order 1967, Legal Notice 33 of 1967; Extradition Treaty between the 
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Government of the Federal Republic of Nigeria and the Government of the 
Republic of South Africa (Ratification and Enforcement) Act 2005; Treaty on 
Mutual Legal Assistance in Criminal Matters between the Government of the 
Federal Republic of Nigeria and the Government of the Republic of South 
Africa (Ratification and Enforcement) 2005. 

 
5.1 Institutional Framework 
The term “institutional framework” refers to a set of formal organisational 
structures, rules and informal norms for service provision. An institutional 
framework involves outlining the responsibilities of services institutions for 
various aspects of the sector. Institutional structures vary, but it is essential to 
have mechanisms for dialogue and co-ordination. The federal government of 
Nigeria is composed of three distinct branches: legislative, executive, and 
judicial, whose powers are vested by the Constitution of Nigeria in the National 
Assembly, the President, and the federal courts, including the Supreme Court, 
respectively. My Institutional Framework basically consists of the executive, 
legislative and judicial arms of government using their agencies and powers to 
carry out various important aspects of extradition.  
 
5.1.1 The Legislature 
The National Assembly of the Federal Republic of Nigeria is a bicameral 
legislature established under section 4 of the Nigerian Constitution.35 It consists 
of a Senate with 109 members36 and 360 members37 in the House of 
Representatives. This system is modelled after The Federal Congress of the 
United States, to guarantee equal representation across every part of Nigeria. 
The National Assembly, like many other organs of the Nigerian Federal 
Government, is based in Abuja, in the FCT, Abuja. The Senate is chaired by the 
President of the Nigerian Senate; The House is chaired by the Speaker of the 
House of Representatives. At any joint session of the Assembly, the President of 
the Senate presides and in his absence the Speaker of the House presides. 
The Assembly has broad oversight functions and is empowered to establish 
committees of its members to scrutinise bills and the conduct of government 
officials. Before any bill may become law, it must pass through all stages of the 
legislative process and has to be agreed to by both the House and the Senate, 
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and receive the President's assent. Should the President delay or refuse assent 
(veto) the bill, the Assembly may pass the law by two-thirds of both chambers 
and overrule the veto and the President's consent will not be required.  
The legislature is responsible for the enactment of most domestic legislations 
relating to extradition excluding those entered into by the executive arm or by 
proclamation.  
The legal basis for this is the provision of the constitution which creates an 
exclusive legislative list consisting of the items strictly to be handled by the 
national assembly.38 
 
5.1.2 The Executive 
The president of the Federal Republic of Nigeria is the head of state of the 
Federal Republic of Nigeria. The president of Nigeria is also the commander-in-
chief of the Nigerian Armed Forces.39 The president has the powers bestowed 
upon him by the Constitution. Some of which are: calling a national referendum 
in terms of an Act of Parliament, receiving and recognising foreign diplomatic 
and consular representatives, appointing ambassadors, plenipotentiaries, and 
diplomatic and consular representatives and other federal officers with the 
advice and consent of a majority of the Senate, pardoning or reprieving 
offenders and remitting any fines, making proclamations and executive orders, 
penalties or forfeitures, also conferring honours.  
In addition, Section 1 of the Extradition Act empowers the president to extend 
the „Act‟ to any country with which Nigeria has entered into a treaty with in 
respect to the surrender of persons wanted for prosecution or punishment. 
Therefore, the president may, by an order published in the federal gazette, 
apply the Act to such a country.40 However, when applied to the other country, 
the Act shall be applied subject to the provisions of the order made by the 
president and subject to the terms of the extradition agreement. It should be 
noted that where the terms of the extradition agreement are varied, the order 
extending the Act to that other country with which Nigeria entered into an 
extradition treaty shall also be modified to reflect the new change, and where 
the treaty is determined or cease to have effect, the president is required to 
revoke the order applying the Act to that country.41 
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5.1.3 Office of the Attorney General  
It is the prerequisite of the Act42 that a request for the surrender of a fugitive 
criminal in Nigeria must be made in writing to the Attorney General of the 
federation by a diplomatic representative of the requesting state and this should 
be accompanied by a duly authenticated warrant of arrest in the case of a 
fugitive criminal accused of an extraditable offence, and where the fugitive has 
been convicted of an extraditable offence the written request must be 
accompanied by certificate of conviction issued in the requesting country.43 It 
should be noted that the essence of attaching a warrant of arrest or a certificate 
of conviction is to prevent frivolous requests that have no basis supporting the 
request. It is also important as it helps to prove that there exist sufficient facts 
necessitating the request for extradition. Where an extradition request has been 
received by the  
Attorney General, it is required that on the basis of the information available to 
him, he is obliged to decide if the surrender is precluded by any of the 
provisions of section 3[1-7] which is on refusal of extradition request. 
It is important to note that the authority conferred on the Attorney General to 
determine if an application is competent in relation to section 3 and this cannot 
be contested. It is only when the request has been transferred to the magistrate 
that the judicial process of inquiring into the case and the competence of the 
request can be begun. However, where the Attorney General decides that the 
request is precluded by section 3, thus nothing can be done about it. It should 
be reiterated that in the process of extradition, the powers of the Attorney 
General are panoptic. In the case of George Udeozor v. Federal Republic of Nigeria, 
the court stated inter alia: “Nothing in the act gives the court the powers to 
question the discretion of the Hon. Attorney General in those matters, as the 
Hon. Attorney General exercises his constitutional duty under section 174 of the 
1999 constitution.”  
From the above, it is apparent that in any case requiring the exercise of the 
Attorney General‟s discretion in the discharge of his duties under the Act, the 
court of appeal stated that there must always be a presumption of regularity in 
the performance of official duty. 
In view of the fact that the Attorney General has wild powers in the extradition 
process, he has the authority, notwithstanding that the magistrate has been 
satisfied of the competence of the extradition request, and that an order has 
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been made for the committal to prison of the fugitive, to order the surrender of 
the fugitive. Furthermore, the Attorney General may refuse to give an order for 
the surrender of the fugitive to the requesting state if it appears to him that the 
surrender is precluded by law, notwithstanding the fact that the magistrate has 
held that fugitive extraditable. The power to or not to order the surrender of a 
fugitive criminal who after the inquiry of the court has been committed to 
prison is a wild power which some worth permits the Attorney General to 
review the decision of the court. 
 
5.1.4 The Judiciary 
The Judiciary (judicial system or court) is the system of courts that adjudicates 
legal disputes and interprets, defends and applies the law in legal cases. The 
power of judicial review of legislative Acts derives principally from Nigerian 
Constitution that states as follows:  

save as otherwise provided by the Constitution, the exercise of 
legislative powers by the National Assembly or by a House of 
Assembly shall be subject to the jurisdiction of courts of law and of 
judicial tribunals established by law, and accordingly, the National 
Assembly or a House of Assembly shall not enact any law that ousts 
the jurisdiction of a court of law and of a judicial tribunal established 
by law.44 

 
Section 6 provided for the various courts duly established and conferred with 
competent jurisdictions in Nigeria. Thus, (3) to (5) provides as follows: 

"(3) The courts to which this section relates, established by this 
Constitution for the Federation and for the States, specified 
in subsection (5) (a) to (I) of this section, shall be the only 
superior courts of record in Nigeria; and save as otherwise 
prescribed by the National Assembly or by the House of 
Assembly of a State, each court shall have all the powers of 
a superior court of record.   

(4)   Nothing in the foregoing provisions of this section shall be 
construed as precluding: - 
(a) the National Assembly or any House of Assembly 

from establishing courts, other than those to which this 
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section relates, with subordinate jurisdiction to that of 
a High Court;   

(b)  the National Assembly or any House of Assembly, 
which does not require it, from abolishing any court 
which it has power to establish or which it has brought 
into being.  

(5)   This section relates to: - 
(a)   the Supreme Court of Nigeria;   
(b)   the Court of Appeal;   
(c)   the Federal High Court;   
(d)   the High Court of the Federal Capital Territory, Abuja;    
(e)   a High Court of a State  
(f)  the Sharia Court of Appeal of the Federal Capital 

Territory, Abuja;  
(g)   a Sharia Court of Appeal of a State;   
(h)   the Customary Court of Appeal of the Federal Capital 

Territory, Abuja;   
(i)   a Customary Court of Appeal of a State;  
(j)   such other courts as may be authorised by law to 

exercise jurisdiction on matters with respect to which 
the National Assembly may make laws; and   

(k)  such other court as may be authorised by law to 
exercise jurisdiction at first instance or on appeal on 
matters with respect to which a House of Assembly 
may make laws. 

 
The judiciary, as the guardian of constitutionalism, ensures that the organs of 
government do not stray into the sphere of each other, and that powers and 
authority are exercised within prescribed constitutional boundaries. 
Accordingly, the judiciary acts as a watchdog over the other organs of 
government and ensures their fidelity to the doctrine of separation of powers 
and respect for the supremacy of the Constitution. 
 
5.4.1 The Federal High Court 
The Federal High Court is the adjudicatory body that has exclusive jurisdiction 
on extradition matters.45 Previously, jurisdiction over extradition proceedings 
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was vested in the Magistrate Courts.46 However, the Constitution of the Federal 
Republic of Nigeria 1979, reversed this when it conferred exclusive jurisdiction 
over extradition matters on the Federal High Court. 
This exclusivity was retained in the Constitution of the Federal Republic of 
Nigeria 1999 which succeeded the 1979 Constitution. It thus became necessary 
to modify the Extradition Act to resolve its inconsistency or conflict with 
provisions of the 1999 Constitution. To this end, the United Nations Office on 
Drugs and Crime (UNODC) in collaboration with the Federal High Court and 
some Nigerian experts had a series of consultations, meetings and roundtable 
discussions on modification of the Nigerian extradition law. This cumulated in 
the Extradition Act (Modification) Order 2014. By this Executive Order, the 
Extradition Act was amended to conform with the Constitution and clearly 
indicate that the Federal High Court has exclusive jurisdiction on extradition 
matters. 
 

251. (1) Notwithstanding anything to the contained in this 
Constitution and in addition to such other jurisdiction as may be 
conferred upon it by an Act of the National Assembly, the Federal 
High Court shall have and exercise jurisdiction to the exclusion of 
any other court in civil causes and matters... 
(i) citizenship, naturalization and aliens, deportation of persons who 
are not citizens of Nigeria, extradition, immigration into and 
emigration from Nigeria, passports and visas;47 

 
Section 251 of the 1999 constitution which vests the Federal High Court with 
jurisdiction provides that the Federal High Court shall have and exercise 
exclusive jurisdiction to the exclusion of all other courts in civil causes and 
matters connected with or pertaining to extradition. 
In the case of Daniel Orhiunu v FGN48 the learned trial Judge, Galadima, J.C.A. 
in delivering the leading judgment held that the Federal High Court has 
exclusive jurisdiction in extradition matters. In, Attorney General of the Federation 
v. Godwin Chiedo Nzeocha,49counsel to the Respondent objected to the 
jurisdiction of the Federal High Court to adjudicate on extradition matters. 
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Essentially, counsel argued that since the Extradition Act mentioned magistrate 
courts as having jurisdiction in extradition matters, the Federal High Court 
lacked jurisdiction to adjudicate over the extradition proceedings brought 
against the Respondent. The Federal High Court ruled that by virtue of section 
251(1) of the Constitution, the Federal High Court has exclusive jurisdiction 
over extradition matters. In determining the question of jurisdiction, the Court 
noted that in the worst case scenario “the Federal High Court and the 
Magistrates Court shall have and exercise concurrent jurisdiction in respect of 
extradition matters”.50 This worst case scenario envisaged by the Court has now 
been eliminated by the Extradition Act (Modification Order) 2014 which 
clarifies the issue of the exclusive jurisdiction of the Federal High Court. Thus, 
all extradition applications or any challenge to the validity or legality of pre-
extradition steps are matters to be dealt with by the Federal High Court. 
However appellate proceedings may be instituted at the Court of Appeal and 
subsequently at the Supreme Court, both of which are federal courts.51 
 
6.0 Concluding Remarks 
In summary, there are laws and rules in existence that enable countries to make 
extradition request to Nigeria; likewise, treaties have been entered into by 
Nigeria with other foreign countries in order to facilitate extradition process. 
But the reality on ground is that there is a clog in the wheel of the extradition in 
Nigeria due to the political exception rule, corruption and other factors. 
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A CRITICAL ANALYSIS OF THE LEGAL FRAMEWORK OF LABOUR 
LEGISLATIONS AND WOMEN WORKERS 
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Abstract 
From onset, women have never been sit at home daughters, 
wives, mothers, etc. They always engaged themselves in 
some form of work to augment the family income output 
and in many different and special ways depended on the 
structure, needs, customs and attitudes of the society in 
which they belong. In prehistoric times, women and men 
alike almost participated equally in agricultural activities 
and gather food for the family. They are involved in 
ploughing the fields, planting and harvesting of crops as 
well as tended animals. Except for developed societies where 
technology has enhanced production and women’s work 
more or less revolve now more around the home, Africa or 
less developed societies still have the women almost do the 
primary chores to enable the family have their needs. 
Women are dedicated to preparation of food, making 
clothing and nurturing the children in addition to trading 
activities in the market place. Women in the contemporary 
times have been found more than ever to leave their homes 
to work in the urban centres. This paper critically looks at 
the laws in place, locally and internationally, that bothers 
on women in the work place. 
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INTRODUCTION  
The strong sense of inequality between men and women in both the 
workplace and society at large is a creation of national legislations, where 
legislations foster equity and equality, the populace will automatically 
begin to adapt to giving rights to all and sundry without reservations. The 
traditional system or cultural norms of our society from the North to the 
East and down to the West and South have all collaborated not to make 
rights respected.  
 
For where the right of one stops the right of another begins, failure to 
adhere to these rules will keep us as a nation „marking time‟ without a 
„forward march‟. Most women settle for low-paying jobs because the 
notion that men are better than women have eaten deep into the society, 
so hardly do women take the courage and boldness that they can achieve 
as much or more than their male peers. 
 
Maternity Protection Convention 1919 
The Maternity Protection Convention 1919 (No.3) and the Maternity 
Convention (Revised) 1952 (No. 103) which requires that maternity leave 
should be at least twelve weeks and women should be entitled to financial 
benefits and medical care in furtherance to the fact that the employer 
should not bear the cost but cost be paid by social insurance, in addition to 
nursing breaks during her working periods. 
 
Underground Work (Women Convention) 1935 
The Underground Work (Women Convention) 1935 (No. 45) deals with 
employment of women in underground work in mines of all kinds. 
Article 2: No female, whatever her age, shall be employed on 
underground work in any mine. 
Article 3: National laws or regulations may exempt from the above 
prohibition-- 
 (a) females holding positions of management who do not perform 

manual work; 
 (b) females employed in health and welfare services; 
 (c) females who, in the course of their studies, spend a period of 

training in the underground parts of a mine; and 
 (d) any other females who may occasionally have to enter the 

underground parts of a mine for the purpose of a non-manual 
occupation. 
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Night Work (Women) Convention 1948 
The Night work (Women) (Revised) Convention 1948 (No. 89) prohibits 
women from working in industrial undertakings at night. However, the 
1990 protocol to the convention permits variations in the duration of the 
night periods and also places exemptions from the prohibition of night 
work. The Night Work Convention 1990 (No. 171) projected the subject of 
night work without placing emphasis on the gender of the worker. 
 
Convention on the Elimination of All Forms of Discrimination against 
Women (CEDAW) 
The United Nations Convention on the Elimination of All forms of 
Discrimination against women (CEDAW)1 specifies in its Article 1 that:  

For the purposes of the present convention, the term 
“discrimination against women” shall mean any distinction, 
exclusion or restriction made on the basis of sex which has 
the effect or purpose of impairing or nullifying the 
recognition, enjoyment or exercise of women, irrespective of 
their marital status, on a basis of equality of men and women, 
of human rights and fundamental freedoms in the political, 
economic, social, cultural, civil or any other field. 
 

Furthermore, Article 2(a) states as follows: 
To embody the principle of the equality of men and women in 
their national constitutions or other appropriate legislation if 
not yet incorporated therein and to ensure, through law and 
other appropriate means, the practical realization of this 
principle; 
 

Article 11:1 declare thus: 
States parties shall take all appropriate measures to eliminate 
discrimination against women in the field of employment in 
order to ensure on a basis of equality of men and women, the 
same rights, in particular: 
(a) The right to work as an inalienable right of all human 

beings; 
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(b) The right to the same employment opportunities, 
including the application of the same criteria for 
selection in matters of employment; 

(c) … 
(d) The right to equal remuneration, including benefits, 

and to equal treatment in respect of work of equal value, 
as well as equality of treatment in the evaluation of the 
quality of work; 

 
The ILO operates to ensure equality among workers and to eradicate 
discriminatory practices such as sexual harassment. Apart from the ILO 
conventions, there are other conventions that seek to provide better 
conditions for women in employment. Chief amongst them is the 
Convention on the Elimination of All Forms of Discrimination against 
Women (CEDAW) 19792 which provisions entails that any discrimination 
in employment is unlawful. The protocol to the convention on the 
Elimination of All Forms of Discrimination against Women 1999 also 
describes all the Human Rights Treaties as providing against 
discrimination on grounds of sex. 
 
Universal Declaration of Human Rights (UDHR) 1948 
The UDHR,3 an international and much respected human rights 
instruments in its Article 23 states as follows: 

(1) Everyone has the right to work, to free choice of 
employment, to just and favourable conditions of work 
and to protection against unemployment. 

(2) Everyone, without any discrimination, has the right to 
equal pay for equal work. 

(3) Everyone who works has right to just and favourable 
remuneration ensuring for himself and his family an 
existence worthy of human dignity, and supplemented, if 
necessary, by other means of social protection. 

(4) Everyone has the right to form and join trade unions for 
the protection of his interests. 

                                                           
2
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The use of everyone in this Human Rights instruments is instructive to the 
fact that gender should not be an issue when it comes to employment and 
the nature of the job. 
 
International Covenant on Economic, Social and Cultural Rights 
(ICESCR) 1966 and International Covenant on Civil and Political Rights 
(ICCPR) 1966  
Articles 3 and Articles 3 and 26 of the ICESCR4 and ICCPR5 respectively 
also ensures that everyone, whether male or female should be given equal 
treatment and respect irrespective of their gender especially when it 
comes to employment and treatment in the place of work and 
remuneration. 
 
African Charter on Human and Peoples’ Right (ACHPR) 1981 
Another international instrument which fights against discrimination on 
grounds of sex is the African Charter on Human and Peoples Rights 
(ACHPR).6 Its provisions in Articles 2 and 3 makes it clear that every 
person (both male and female) is equal before the law and should be so 
protected. 
 
Constitution of the Federal Republic of Nigeria 1999 (as amended)  
The principle of equality irrespective of gender and non-discrimination is 
re-iterated in the CFRN 1999 (as amended). 
Section 42(1) of the Constitution7 states as follows: 

A citizen of Nigeria of a particular community, ethnic group, 
place of origin, sex, religion or political opinion shall not, by 
reason only that he is such a person  
(a) be subjected either expressly by, or in the practical 

application of, any law in force in Nigeria or any 
executive or administrative action of the government, to 
disabilities or restrictions to which citizen of Nigeria of 
other communities, ethnic groups, places of origin, sex, 
religions or political opinions are not made subject; or … 

 

                                                           
4
 International Convention on Economic, Social and Cultural Rights 1966. 

5
 International Convention on Civil and Political Rights 1966. 

6
 Adopted in Nairobi, 1981, June 26

th
, but entered into force in 1986. 

7
CFRN 1999 (as amended). 
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Constitutions of most countries in the world also feature the principle of 
equality before the law and non-discrimination on the ground of sex. For 
example, Articles 14 and 15 of the Indian Constitution,8 Articles 41 and 42 
of the Constitution of Cuba,9 Article 8 of the Malaysia Federal 
Constitution,10 etc., all provide against discrimination on grounds of sex. 
Since the US declaration of independence in 1776 were it proclaimed “all 
men are created equal”, the constitution has been progressively amended 
to spread equal rights to all people. 
 
Labour Act of Nigeria 200411 
Maternity Leave 
S 54 (1) (a) of the Act12 states as follows: 

(1) In any public or private industrial or commercial 
undertaking or in any branch thereof, or in any agricultural 
undertaking or in any branch thereof, a woman. 
(a) Shall have the right to leave her work if she produces a 

medical certificate given by a registered medical 
practitioner stating that her confinement will probably 
take place within six weeks; 

 
This provision does not suggest maternity as the subheading for this 
provision indicates. It also has a vague start up to suggest maternity leave. 
A woman or man can ask for a medical leave with a medical certificate by 
registered medical practitioner to proceed on a medical leave. To my mind 
this is what this subsection suggest rather than approaching it only on the 
side of the woman. However, the proceeding subsections that is, (1)(d) 
and (3) made use of the word „nursing a child‟ and „on account of her 
pregnancy‟ respectively. 
 
 
 
 
 

                                                           
8
  Constitution of India 1949<https://www.india.gov> accessed 19/09/2018. 

9
 Constitution of Cuba 1976 with amendments in 

2002,<https://www.costituteproject.org/cuba_2002> accessed 19/09/2018. 
10

 Federal Constitution of Malaysia 1957. 
11

Labour Act, Cap L1 LFN 2004. 
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Ibid.  
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S. 16 of the Labour Act States as follows: 
Subject to the Workmen’s Compensation Act13, a worker shall 
be entitled to be paid wages up to twelve working days in any 
one calendar year during absence from work caused by 
temporary illness certified by a registered medical practitioner. 

 
Provided that this section shall not apply unless: 

(a) The contract remains in existence during the period of 
absence and the worker is ready and willing to perform 
his part of the contract save for the incapacity produced 
by the illness; and 

(b)  The worker, if so requested by the employer, consents to 
be examined by a qualified medical practitioner 
nominated by the employer. 

 
From the above section, it is proven that whilst sick leave requires 
certification by a registered medical practitioner, a pregnant woman or 
women before confinement should also present medical certificate 
showing the condition of her case. The clarity of the above provisions 
points to the fact that any person both male and female that should 
proceed on sick leave should have been evaluated medically by a 
registered medical practitioner and certificate presented to his/her 
employer. However the case of pregnancy or confinement due to 
maternity purposes; it is clear that the provisions of the Act protects the 
employment of the woman unless and except the job assigned to her is 
incapacitated due to her continuous absence and her replacement is 
inevitable and her coming back to work will not be necessary any longer. 
Complications as a result of the pregnancy and birth should be taken 
more seriously as this is a matter of human life and not necessarily and 
always about productivity in the workplace. Remember the rights of every 
human being are inalienable. 
The law relating to maternity protection of working women is of great 
topical interest and deserves close scrutiny. That is because, the legal 
issues that are consequential to absence from work without leave or 
reasonable cause and right to pay during absence due to ill-health become 

                                                           
13

Workmen’s Compensation Act, Cap W6 LFN 2004. This Act has been repealed and in its place 

is the Employee’s Compensation Act, 2010 to ‘‘make comprehensive provisions for payment of 

compensation to employees who suffer from occupational diseases or sustain injuries arising 

from accident at workplace or in the course of employment.’’  
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a fringe legal issue. Although every employer is entitled to leave after 
twelve working months14,it can only be appreciated if the law allows the 
female worker to benefit from the confinement she is undergoing due to 
ill-health caused by the pregnancy, hence, overlapping the due time 
permitted to her before and after the pregnancy. Our laws should not be 
too strict to the extent that human life becomes of no value because we 
know and understand that no one person is indispensable. 
Section 1615 makes provisions for a worker‟s entitlement to be paid when 
on sick leave and so far as the employee‟s contract remains in existence 
and the worker is ready and willing to perform his part of the contract 
save for the incapacity produced by the illness.16The female worker may 
also find herself in this condition; in temporary incapacity following her 
confinement and should as such be given equal treatment as one that have 
gone on sick leave and such provisions should so apply or better 
provisions legislated to cover this phase for women, not of their doings, 
but found themselves in this difficult situation that can cost them their 
jobs and means of livelihood. 
The protections afforded to pregnant women should apply to both 
married and unmarried women. This is because section 54 (5) of the Act 
makes mention of legitimate and illegitimate child by way of definition or 
reference to a child. That part of the Act or description of a child should be 
totally scrapped from the Act as it does not connote a responsible and 
responsive society in this contemporary times. An unmarried female 
employee should have as much rights as a married female employee, this 
is because a women can decide to be a single parent and should not be 
discriminated for her decision to do so. The world has grown beyond the 
traditional myths that it is a taboo for a girl to get pregnant and not be in 
her husband‟s house and that a child must be raised with both father and 
mother. 
The right to maternity leave according to the Act17 is conditional on the 
production of medical certificate given by a registered medical 
practitioner stating the expected date of delivery of the employee. This is 
to ascertain the period when the employee would actually take her 
maternity leave and this is to be done at least six weeks before the day of 

                                                           
14

 Labour Act LFN 2004, s. 18. 
15

Labour Act LFN 2004. 
16

 Ibid., s.16(a)  
17

Labour Act LFN Cap L1 2004. 
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confinement (that is, the day the employee will proceed on the set 
maternity leave). 
The Act has made provision for six weeks before confinement so that the 
pregnant woman is not expected to work for those six weeks before her 
delivery date and stay for an extra six weeks after delivery which 
culminates to a total period of twelve weeks. But is this time frame ample 
enough (that is a six weeks old baby) to nurture a newly born baby and 
the nursing mother without necessary provisions for the baby to resume 
work? The Act has however made ancillary provisions to this, in that 
section 54(1)(d) provides for intermittent feeding of the baby, but another 
question that would be asked is what provision is made for the welfare of 
the newly born babies so that the mothers are not distracted from their 
work and can put in their best of work if they are away from their 
children but not far away. This brings us to the issue of crèche provisions 
for both private and public organization. In subsequent chapters, we shall 
look at other jurisdiction and what periods is given for maternity leave. 
The section on maternity leaves much to be desired in our jurisdiction 
since its sister sections such as sick leave and annual holidays provides for 
exclusion of weekends, that is, Saturdays and Sundays and these holidays 
are with payments, however, that of maternity leave, it is not clear 
whether the leave is inclusive or exclusive of Saturdays and Sundays, to 
calculate the twelve weeks provided for in the Act. There is no reason why 
women on maternity leave should not enjoy the same benefits as that of 
sick leave and annual holidays in Sections 16 and 18 respectively, since it 
is expected that a woman haven taken maternity leave for that year is not 
also expected to take annual holiday of the same year18. 
Women are forced (because of the inadequacy of the six weeks post-
delivery leave to breast feed) to take their leaves not on the six weeks 
before delivery where they are not supposed to work, to work for that 
period (even if the law does not permit them to work), just to get a full 12 
weeks to care for the newly born, this sometimes brings about 
complications on the part of the woman which makes her not to resume 
work at the set time for resumption. The law should be reviewed to give 
her more time as is applicable in some other jurisdictions and the ILO19.In 
the 1974 case of OKUNBOWA v. Group Consultants and PROJECT Advisers 

                                                           
18

 E. Chianu, Law Relating to Maternity Leave (ERNSLEE Limited. 1997) 33. 
19

International Labour Organization. 
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Nigeria Ltd20, the employee proceeded on maternity leave on May 10, 1971. 
She put to bed eight weeks later, that is, July 4th 1971. The court in its 
judgement did not consider the fact that she exceeded the six weeks ante 
delivery period but calculated her entitlement to damages for wrongful 
dismissal from the date of delivery.  
It is only fair that a woman who overstays her maternity leave under 
circumstances such as complications arising from child birth should fall 
back on the provisions on sick leave with pay. This should not just be 
contractual but because the statutes and common law allow for it. Even 
though in the case above, the court held that pregnancy is not sickness, a 
woman should not be discriminated against because of the prevailing 
circumstance she finds herself. In the Irish case of Southern Health Board v. 
Cronin;21 it was held that such exclusion was discriminatory against 
women and thus illegal under the Anti-Discriminatory (Pay) Act of 
Ireland as is also acknowledged in the Constitution of Federal Republic 
Nigeria22. 
 
Night Work 
Section 55 of the Labour Act23 provides for Night work for women and 
states as follows: 

(1) Subject to this section, no woman shall be employed on 
night work in a public or private industrial 
undertaking or in any branch thereof, or in any 
agricultural undertaking or any branch thereof. 

 
This section of the Act, though may seem protective especially when it 
relates to the subsequent subsections is discriminatory. The provision in 
section 55 of the Act24with respect to night work is serious limitation on 
the capacity of women to enter into such employments according to Oji 
and Amucheazi.25 The Authors subscribed to the fact that provisions such 
as these have customary undertones in view of sentimental attachment to 
women as requiring protection. They are also of the view that there are 

                                                           
20

 (1974) 2CCHC 159. 
21

(1984). 
22

 CFRN 1999 (as amended), s. 42(2). 
23

 Cap L1 LFN (2004). 
24

Labour Act Cap L1 LFN 2004. 
25

 E. A. Oji and O. D. Amucheazi, Employment and Labour Law in Nigeria (Mbeyi and 

Associates (Nig.) Ltd. 2015) 68. 
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very strong women who are left with no choice but to make a living from 
working at Night or by free choice, decide to dare the Night work if there 
is adequate security but are constrained so as not to offend the provisions 
against night work. The authors are also of the view that, though the 
provision is protective, it is also discriminatory since its does not allow her 
freedom to choose because of her sex. 
The same Act26 prohibits infants and young persons but allows young 
persons over the age of 16 years to work at night. It is disturbing to know 
that a young person over 16 years of age who may still be eating his 
mother‟s food and sleeping in his mother‟s house because he is male, can 
work at night but his mother who is the adult and will be sore afraid of 
her young son who has to work at night maybe start fending for her 
because of the restriction statute has placed on her because of her gender. 
The provision in S.55 of the Act, in its discriminatory form still provides 
for the woman who ought not to work at night certain liberties by way of 
exceptions to work at night. In its subsection 2, it provides as follows: 

Subsection (1) of this section shall not apply to women 
employed as nurses in any public or private industrial 
undertaking or in any agricultural undertaking, nor to women 
holding responsible positions of management who are not 
ordinarily engaged in manual labour; and in any proceeding 
brought under or in connection with the said subsection (1) of 
this section…  
 

It places a lacuna to state this in the statute and not think that the 
exception to this provision is merely exploiting the female since females 
dominate certain professions which males have never been excluded 
from. By the provisions of the Act27, the woman may work at night to 
protect materials from loss. This is contrary to the protective provisions of 
women as she is also made to protect her job by not allowing for loss of 
materials, as she would be held responsible for such loss. Then why the 
restrictions on night work at all. It would be said that, in any rule there are 
exceptions but those exceptions ought to be protective and restrictive 
rather than exploiting. The exceptions to this rule are rather exploitative 
with regards to the main rule which possess itself to be protective. 
Underground Work 
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 Labour Act Cap L1 (LFN) 2004, s 60. 
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 Labour Act Cap L1 LFN 2004, s. 55(2) (b). 
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S. 56 of the Labour Act28 admits to underground work as: 
(1) Subject to subsection (2) of this section, no woman shall 

be employed on underground work in any mine. 
(2) Subsection (1) of this section shall not apply to: 

(a) Women holding positions of management who do 
not perform manual labour; or 

(b) Women employed in health and welfare services; or 
(c) Women who in course of their studies spend a 

period of training in underground parts of a mine; 
or 

(d) Any other women who may occasionally have to 
enter the underground parts of a mine for the 
purposes of a non-manual occupation. 

 
This section clearly limits the woman as to the nature of employment she 
can engage in, and such limitations as protective as they may be as the Act 
stipulates militate against the freedom of women to search for jobs. 
However the proceeding subsections of section 2, like the night job section 
shows that women cannot be totally ruled out of the equation but because 
of restrictions placed by statute, the employment rate for women would 
be rather low and there cannot be equality in terms of employment as 
there are no such jobs that are the exclusive preserve for women as there 
are for men as has been impliedly stated by the statute. Women are not 
born free as there is a tag that she cannot make a free choice of her own 
volition because of her sex. Although the constitution is clear on non-
discrimination on ground of sex,29 the Labour Act which is a lower statute 
being inconsistent with the provisions of the constitution30 is still not null 
and void because the Act seems to be acting on its own. However, the 
courts in Nigeria can nullify these provisions that have not only limited 
the women from getting equal employment opportunities as the men but 
also have discriminatory undertone. 
One of the objectives of this decade for women is the realization of equal 
rights of women amongst her male peers and to eliminate discrimination 
de jure and de facto, especially in the work place. Women generally are 
regarded in our cultural parlance as inferior and are not given equal 
opportunities as the male child. The United Nations through its treaties 
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 CFRN, s. 42. 
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provided conventions on various prohibitions against women amongst 
which is the prohibition on underground work, for instance the United 
States of America as a state party with its amendments in its constitution 
has banned various prohibitions on women workers because its 
declaration in 1776 states that “all men (including women) are equal in 
their rights and so did not allow these prohibitions to appear in their 
constitution and labour legislations. With the Equal Employment 
Opportunity Act of 1972, America banned all forms of discrimination 
(work, sex orientation, etc). 
A survey carried out by the Legal Research and Resource Development 
Centre in 1994 shows that male children have more value than female 
children and in most cases, the male children are preferably educated over 
the female children. Oji and Amucheazi posited that the provision may 
militate against the freedom of women to enter into such jobs especially as 
it is declared an offence in Section 57 and a punishment prescribed 
thereto,31 however, they further noted that the Minister32 may make 
exceptions to permit the female to be employed to take up the job in such 
circumstances or conditions that may be specified by the minister all in the 
bid to protect her. That means, a woman that seeks to be employed in an 
underground work may apply to the minister to exercise his power in her 
favour. 
 
National Commission for Women Act 2004 
The National Commission for Women Act33 in its objectives states: 

S. 2(b) promote the full utilization of women in the 
development of human resources and to bring about their 
acceptance as full participants in every phase of national 
development, with equal rights and corresponding obligations; 
S. 2(h) work towards total elimination of all social and cultural 
practices tending to discriminate against and dehumanize 
womanhood. 
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 E. A. Oji and O. D. Amucheazi, Employment and Labour Law in Nigeria (Mbeyi and 
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Conclusion 
Although the constitution is clear on non-discrimination on ground of 
sex,34 the Labour Act which is a lower statute being inconsistent with the 
provisions of the constitution35 is still not null and void because the Act 
seems to be acting on its own. However, the courts in Nigeria can nullify 
these provisions that have not only limited the women from getting equal 
employment opportunities as the men but also have discriminatory 
undertones. What people refer to more are the principal legislations and 
not the subsidiary because where the subsidiary legislations go against its 
principal, it is the principal legislation that will override the subsidiary. 
No government works with subsidiary legislations in place of the major 
one. Subsidiary legislations should only be used to expand the scope of its 
principal legislation. 
Counties that have had major breakthroughs in these areas do not have 
Legislations or Acts or even Regulations that make mention of restrictive 
policies. Through amendments of their Constitutions, Acts, Regulations 
and Policies have struck out words that can derogate and demean the 
female worker. 
The International Labour Organization which Nigeria is a member state 
and signatory to all its Treaties affords us the opportunities to exercise our 
rights as human beings but we have chosen to seat at the back chair and 
cheer on others as they make progress. Let us wake up from this slumber 
and make use of the God-given potentials (women) to build our nation for 
a better future for the unborn generations to come. 
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Abstract  
The world’s dependence on oil and gas is increasing as global 
economies and infrastructure continue to rely heavily on petroleum 
based products.  All processes involved in the oil and gas industry 
are capital intensive from exploration to production to 
transportation on that note most underdeveloped countries cannot 
afford such huge amount so they seek help from multinational oil 
companies to invest in their country under a contractual 
arrangement. This paper will examine the various types of oil 
companies and the oil company agreement with particular 
reference to the ones operated in Nigeria, it further examines 
stabilization clause its origin and validity in international oil 
companies’ agreement. The paper made use of doctrinal research 
approach in order to breakdown the title into topics and subtopics 
given a detailed explanation on the impact stabilization clause has 
in international oil companies’ agreement. The paper submits that 
the inclusion of stabilization clause in oil company agreement 
fosters a harmonious relationship between the host country and 
the international oil company. It is therefore recommended that 
inclusion of stabilization clause in international oil company 
agreement is a necessity to safeguard the multinational companies 
and not an illusion. 
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Introduction 
It is a known fact that most oil and gas contracts are long-term agreements that 
have long time periods of validity. It comes as no surprise that a lot may change 
with time during the life-span of such contracts, especially in developing 
countries. Ownership and control of petroleum products are vested in the 
government of the nation.1 Government may change their policy which might 
have a significant impact on the government and investor, or even directly 
interfere with the long-term agreements such as expropriation, the obsolescence 
bargain, and changes in circumstance. As a result, there is a need to offer 
government and investors some protection from future unforeseen 
circumstances and significant changes. Hence, the need for stabilization 
hardship, price review and force majeure clauses to ensure that both the 
investor and the government are protected from unforeseen situations and 
circumstances which may affect the performance and or continuous of such 
contracts.  
It must be stated from the outset that the raison d’etre for the inclusion of 
stabilization clauses in international contracts, oil international contracts in 
particular, is to ensure that such contracts are not altered unnecessarily and will 
remain „stabilized‟.2   It could therefore be safe to submit that stabilization 
clauses‟ primary objective is to preclude the application to an agreement of any 
subsequent legislative (statutory) or administrative (regulatory) act issued by 
the government or the administration that modifies the legal situation of the 
investor.3  This paper therefore attempts to examine stabilization clauses in 
international oil companies‟ agreements with a viewing to knowing the history 
and development oil and gas exploration in Nigeria, the prevailing types of 
agreements entered into by the international oil companies and the contents of 
the oil and gas agreements with particular focus on stabilization clauses. 
Furthermore, the article would make an analysis of the merits and demerits of 
stabilization clauses with a view to determining its impact on oil and gas 
operations in host nations.  Countries that have oil and gas resources wish to 
exploit them and use revenues accrued from this resources as a means of 
sustainable economic development. It is an established fact that oil and gas 

                                                           
1
  Petroleum Act 1969, s 1. 

2
 W S Thaib and F Santiago, ‘Tax Stabilization Clause in Oil and Gas Industry’ [2018] (59) Advances in 

Economics, Business and Management Research, 360. 
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projects are long term and very capital intensive with large sunk costs. The 
main expenses usually occur in the initial stage of investment which includes 
exploration and development; the bulk of such expenses cannot be recovered if 
the economics of the project by one reason or other change at the time of 
production and commercialization because of changes in domestic laws. 4 The 
concept of Change in Law has evolved to include (i) the introduction of new 
law, (ii) modification of existing law and or (iii) changes in the interpretation of 
law by any court, tribunal, governmental entity or other authority which has 
applicable jurisdiction or regulatory oversight with respect to the Project or the 
Project Company.5 
Stabilization clauses therefore are the major and widely recognized ways of 
sharing risk between parties to a long-term contract to ensure contractual 
stability wherein a party called the host state concluded transaction with 
foreign investor and entrusted same with the task of administering the 
country‟s petroleum resources in the interest of the public usually expensive 
and for a long term duration.6  It is a known fact that there is strong relationship 
between stability and equity of investments. Stabilization clause plays fosters a 
solid legal relationship between host state and foreign investors. Stabilization 
clause, also widely recognized as stability clause are inserted in most petroleum 
contracts agreement entered into by the host state who owns the resources and 
a foreign investor to avert any party from taking independent decisions to alter, 
abrogate or terminate the contract entered into by both parties. It is safe to 
submit at this juncture that the rationale for the inclusion of stabilization 
clauses in international oil contracts is the assurance and confidence that the 
host states would respect the sanctity of contracts and maintain the status quo 
of the fiscal commitments under their investment agreements irrespective of the 
changes in governments and laws during and after the consummation of the 
contract leading to the project. 
Political instability, incessant change in law and policies has always been the 
order of the day in developing countries of the world. These, over the years, 
have been clog in the wheel of the progressive performance of most of the 
contracts negotiated by the foreigner investors and the governments. Most 
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governments in the developing countries tend to hide under the guise of the 
occurrence of uncertainties not to perform their contractual duties under such 
contracts which most cases are detrimental to the financial benefits of the 
investors as they don‟t have any option that play along with the dictates and 
caprices of the governments of the day. Notwithstanding global acceptance and 
recognition of the principle of Pacta Sunt Servanda, or strict sanctity of contract, 
there is no legal system in the world that its application is found to be absolute, 
and contractual rights can be expropriated. 
A stabilization clause, therefore, is a contractual risk-mitigating device to 
protect investments from variations in the legal environment. These risks 
include but not limited to: expropriation, 7  political and regulatory change 
(policy change, government stability and energy regulatory framework), the 
obsolescence bargain, or any other change which the government might utilize 
in order to impose new requirements on investors.8  This paper attempts to fill 
the gap in the dearth of literature that examine the application of stabilization 
clause in the international oil contracts with a view to examining the  concept of 
stabilization clauses, types and characteristic features of stabilization clauses. 
 
Conceptual Framework 
The notable concepts that are of great importance to this paper are as follows: 
 
Contract/Agreement 
A contract or agreement is a legally binding document between at least two 
parties that defines and governs the rights and duties of the parties to an 
agreement.9 A contract is legally enforceable because it meets the requirements 
and approval of the law. A contract typically involves the exchange of goods, 
service, money, or promise of any of those. “Breach of contract”, means that the 
law will have to award the injured party either the access to legal remedies such 
as damages or cancellation.10 
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According to Salmond, 11  a contract is an agreement creating and defining 
obligation between two or more persons by which rights are acquired by one or 
more to acts or forbearance on the part of others. Pollack12 sees it as every 
agreement and promise enforceable at law. Contracts usually must possess 
three basic components an offer, an acceptance and a consideration, in addition 
to being voluntary, legal, written and must be made by persons with proper 
capacity (both mental and legal.) For a legally enforceable contract to exist, such 
contract irrespective of the presence of the requirement of an offer and 
acceptance, must be consummated by a consideration. A consideration involves 
each party giving up something of value in exchange for a benefit. This 
requirement of consideration serves the purpose of protecting parties to the 
contract from acts of approbation and reprobation. 
 
Oil and Natural Gas 
Oil and gas refer to petroleum or crude oil, and raw natural gas extracted from 
the ground by conventional means and methods.13 These resources has lock up 
an important part in the human race, it encourages, national development. Oil 
and natural gas are formed from decaying plant and animal remains that 
became buried within layers of the earth and subjected to heat and pressure 
over millions of years. The term oil loosely refers to petroleum or crude oil that 
is naturally existing toxic, flammable liquid consisting of a complex mixture of 
hydrocarbons of various molecular weights, and other organic compounds that 
are found in geologic formation, beneath the earth‟s surface.14 
 
Fiscal Agreements 
Petroleum fiscal arrangement guides the operations and relationship between 
the host country and international oil company. It determines how the HC will 
be guided in the governance of petroleum exploration, development and 
production.15 Onyeukwu pointed out that Fiscal arrangements are regarded as 
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tools to allocate the production or revenue proceeds from oil and gas resources 
between the HC and IOC.16 Exploration of oil and gas is governed by fiscal 
arrangements and they are classified into concessionary and contractual 
arrangements.17 
 
Concessionary 
A concession is a grant extended by a government to permit a company to 
explore for and produce oil, gas or mineral resources within a strictly defined 
geographic area, typically beneath government-owned lands or lands in which 
the government owns the rights to produce oil, gas or minerals.18 Concession 
Agreement is the first contractual arrangement known all over the world and 
since the World War II it became the common known type in most of the 
countries, especially in the industrialization ones. Under the concession type, 
IOC will be in control and ownership of oil and gas resources while the 
government receives revenues from rentals, royalties and taxes.19 
 
Joint Venture Agreement (JVA) 
A joint venture happens when two or more parties in the oil industries enter 
into a relationship with a view to making profit.20 It is important to draw a 
distinction between a business partnership and a joint venture. In a partnership, 
both parties involved operate jointly and share profits jointly. While in joint 
venture, there is a joint interest in joint operation, but profits are shared 
according to the level of participation and contribution to the joint operations. 
In addition, the liability of a joint venture is not joint unlike a partnership in 
which both parties are jointly responsible for the business liability. Joint 
Operating Agreement parties can sell their share of the petroleum separately to 
make profit. Therefore, in JOA, joint relationship means joint investment in 
production. It does not mean joint sharing of profit while profits and liability 
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are shared equally in partnership business.21Importantly, in Nigeria the JV‟s 
arrangement means joint ownership of license, shared capital and reward, joint 
funding obligations, risk and liability are split and above all, each party to the 
joint venture pay separate tax liabilities. 
 

Production Sharing Contract (PSC) 
Production sharing contract is deeply rooted in the Napoleonic era and the 
French legal concept of ownership of minerals wherein mineral wealth is not to 
be owned by individual but the state.22 In Nigeria the term production sharing 
contract is defined in the section 17 of the deep offshore and inland basin 
production sharing contract act 2019 (as amended): „Production sharing 
contract means any agreement or arrangement made between corporations or 
the holder and any other petroleum exploration and production company or 
companies for the purpose of exploration and production of oil in the deep 
offshore and inland basins‟. 
 

Stabilization Clause 
The term „stabilization‟ refers to the attempt to avoid potential conflicts or risks 
with respect to the alteration of the regime in which the project takes place.23 The 
success of such mechanisms has been mixed; if the relationship between host 
governments and investors deteriorates to the stage where the legal provisions are 
invoked, investors may well become disappointed with their effectiveness. They 
remain, however, a mechanism in contractual agreements, and in laws governing 
oil and gas activities, in many countries. A stabilization clause has further been 
defined as a “specific commitment by the foreign country not to alter the terms of 
the agreement, by legislation or other means, without the consent of the contracting 
„party”.24  In other words, they are clauses which are inserted in contracts between 
International Oil Companies (IOC) and Host States (HS) or the National Oil 
Company (NOC) that protects the interest of the investors from incessant and 
unjustified change in law of the Host State during the life time of the project.25 
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Legal Framework for Stabilization Clause in International Oil Companies 
Agreement in Nigeria 
The Legal Frameworks for Stabilization Clause in International Oil Companies 
Agreement in Nigeria are as follows: 
 
Constitution of the Federal Republic of Nigeria, 1999 (as amended) 
The Constitution of the Federal Republic of Nigeria (CFRN) 1999 as the 
grundnorm forms the foundation for all enactments of other laws aimed at 
regulating the affairs of the country.  Its provisions are supreme and binding on 
all persons and authorities in Nigeria, including the government. Section 44(3) 
of the Constitution vests ownership of oil and gas in the government of Nigeria. 
It states thus: 

Notwithstanding the foregoing provisions of this section, the entire 
property in and control of all minerals, mineral oils and natural 
gas in under or upon any land in Nigeria or in, under or upon the 
territorial waters and the Exclusive Economic Zone of Nigeria 
shall vest in the Government of the Federation and shall be 
managed in such manner as may be prescribed by the National 
Assembly.26 
 

Section 17(1) provides that the social order of the Nigerian State is founded on 
ideals of Freedom, Equality and Justice. While section 17(2)(a) provides that: In 
furtherance of the order – every citizen shall have equality of rights, obligations 
and opportunities before the law; the CFRN equally provides thus: Exploitation 
of human or natural resources in any form whatsoever for reasons, other than 
the good of the community, shall be prevented.27 The power to legislate laws 
for the Federation of Nigeria is rested on the National Assembly. 
 
Petroleum Act, Cap P10, LFN 2004 
The petroleum act is the primary legislation governing petroleum activities in 
Nigeria. It provides comprehensive provisions for exploration, production and 
transportation activities in the oil and gas sector. The act vest ownership of 
petroleum resources on the federal government of Nigeria. It provides: “The 
entire ownership and control of all petroleum in, under or upon any lands to 
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which this section applies shall be vested in the state”.28The Petroleum Act is 
the primary legislations governing oil and gas in Nigeria. It confers ownership 
and control of Petroleum in Nigeria on the State.29 This has received judicial 
vent from the Nigerian Supreme Court in the case of Attorney General of the 
Federation v Attorney General Abia State.30 The Petroleum Act further provides 
the basis for production and development of petroleum through exploration, 
prospecting and production. This includes providing rules for the issuance of 
oil exploration licences, oil prospecting licenses and oil mining leases which 
will be discussed subsequently.31 The Petroleum Act also allows for marginal 
fields.32 
 

Nigerian National Petroleum Corporation Act, Cap N123, LFN 2004 
This Act by Section 1 establishes the NNPC and empowers the corporation to 
participate directly in oil and gas operations and manage the interest of the oil 
and gas industry on behalf of the Federal Government. 33  The overall 
responsibilities and functions of the NNPC are to drive the Nigerian economic 
and technical advancement while leveraging on the petroleum endowment of 
the country. The NNPC Act also allows for joint venture agreements. Section 
5(1) (g) provides that one of the duties of the NNPC includes “Doing anything 
required for the purpose of giving effect to agreements entered into by the 
Federal Government with a view to securing participation by the Federal 
Government of the Corporation in activities connected with petroleum”. 34 
Section (6) (1) (c) further provides the NNPC with the power to “Enter into 
contracts or partnerships with any company, firm or person which in the 
opinion of the Corporation will facilitate the discharge of the said duties under 
this Act”.35The overall function of the NNPC is to drive the Nigerian economic 
and technical advancement while leveraging on the petroleum endowment of 
the country. 
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Oil Pipelines Act, Cap O7, LFN, 2004 
The Oil Pipelines Act 36  and its regulations guide oil activities (petroleum 
marginal field operations).  The Act creates a civil liability on the person who 
owns or is in charge of an oil pipelines.  The person would be liable to pay 
compensation to anyone who suffers physical or economic injury as a result of a 
break in his pipelines.37 The Act also establishes that grant of licenses is subject 
to regulations concerning public safety and prevention of land and water 
pollution. 38 The above provisions of the Act are quite commendable as it 
protects the environment from any form of degradation makes anyone who 
suffers physical or economic injury as a result of a break in his pipelines to be 
entitled to compensation. However, the said Act has the challenge of 
enforcement. 
Under the Oil Pipelines Act,39 damage to surface goods (which is the basis of 
computation) includes crops, buildings and profitable trees. The value of the 
land is not taken into consideration by any of the aforementioned statutes when 
computing compensation claims in the oil and gas sector of Nigeria. The 
mineral or natural resources found in or upon the land “are viewed by the state 
as public goods and government‟s intervention in their exploitation becomes 
simply a case for public use.”40The Act41 made provisions for the grant of a 
permit to survey the route for an oil pipeline for the transport of mineral oil, 
natural gas or such other products. 
 
Deep Offshore and Inland Basin Production Sharing Contract Act 
This act gives incentives to oil companies operating in deep offshore and inland 
basin areas under product sharing contract. These incentives range from 
deduction of royalty rate to lower tax rate; this is done in order to attract 
investors to the country. 
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The Impact of Stabilization Clauses in IOC Agreements 
Nature and Scope of Stabilization Clauses in Petroleum Agreements 
Stabilization clauses are specific commitments by the Host State not to alter the 
terms of the International Petroleum Agreements by legislation or other means, 
without the consent of other contracting parties.42 One commentator has traced 
the origin of stabilization clauses to the period between World War 1 and 
World War 2 when US companies began to include them in concessionary 
agreements because of nationalizations in Latin America. 43The perception by 
many host states that International Oil Companies have reaped a windfall in 
the climate of high energy prices and unfairly benefited from the terms of their 
agreements coupled with the cycle of soaring oil and gas prices has driven 
many countries into repudiating or altering fiscal regimes.44 Often forgotten in 
the scramble is the colossal risk undertaken by the international oil companies 
in exploring new frontiers, the risks of a dry hole and unrecoverable costs not to 
mention the high volatility in the oil and gas prices.45 
International oil companies are keen to anchor the terms of their agreements 
with host states on the legal regime in effect at the time of the investment. A 
comprehensive stabilization clause would usually preclude the host state from 
applying an amended legislation that would impact negatively on the 
investment of IOC‟s. However, as we shall later discuss in this chapter, for 
certain reasons, modern day stabilization clauses do not restrain the Host State 
from applying amended legislation but rather outline the need for 
reinstatement to the prior balance of economic benefits in the event of adverse 
legislative changes. Stabilization clauses may extend to any law that affects the 
economic conditions of the contract. Hence, the scope of stabilization clauses 
may include: (i) property; (ii) fiscal regime; (iii) labour legislation; (iv) export-
import provisions; (v) free transferability; and (vi) the general legislative and 
contractual framework.  
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However, it is worthy of mention that, concerns have been raised that such 
clauses limit a state‟s ability to effectively legislate in line with their 
international human rights obligations. As a result, there may be carve-outs 
from the stabilization clause relating to employment, environmental or human 
rights laws - the areas where the state may not want to be constricted, and 
where it is harder for the investor to legitimately argue that amendments 
should not be introduced. These concerns shall be critically analysed in a 
subsequent subheading. 
 
Examples of Stabilization Clauses 

 “The tax regime, benefits, privileges and exemptions provided in any of 
the articles hereof, which shall be recorded in the special operation 
contract, shall remain invariable for the duration thereof.”46 

 “In case of modifications to the tax regime, including the creation of new 
taxes, or the labor participation, or its interpretation, that have 
consequences on the economics of this Contract, a corresponding factor 
will be included in the production share percentages to absorb the 
increase or decrease in the tax burden or in the labor participation of the 
previously indicated contractor. This correction factor will be calculated 
between the Parties and approved by the Ministry of Energy and 
Mines.”47 

 “Should the income of the state or the Contractor be materially altered as 
a result of new laws, orders or regulations then, in such an event, the 
Parties shall agree to make the necessary adjustments to the relevant 
provisions of this Contract, observing the principle that the affected 
Party shall be restored to substantially the same economic condition as it 
would have been in had such change in laws or regulations not occurred. 
The cost of such restoration to the other Party may not exceed the benefit 
received by such other Party as a result of such change.”48 

 
The Impact of Stabilization Clauses on the Domestic Laws of Host Countries 
The Constitutions of some developing countries vest in the national legislature 
the power to make laws. For example, the Constitution of the Republic of South 
Africa vests in the National Assembly (that is, the legislature) the legislative 
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authority of the national government including the power “to pass legislation 
with regard to any matter” on which the National Assembly has legislative 
competence. 49 Similarly, in Nigeria the National Assembly has power to make 
laws “with respect to any matter” falling within the areas listed in both the 
exclusive legislative list and the concurrent legislative list. 50  Arguably, a 
contractual or statutory stabilization clause is void and unconstitutional if it 
purports to limit the power of the legislature to make laws that change or 
amend the legal regimes governing an investment project. This position was 
judicially validated in Nigeria recently when the Federal High Court held that 
the Second Schedule to the Nigeria LNG (Fiscal Incentives, Guarantees and 
Assurances) Act [hereafter “Nigeria LNG Act”], which freezes the law applicable 
to the LNG Project, is unconstitutional because it fettered the power of the 
legislature to make laws. In addition, the court held that the stabilization 
provision is contrary to the tenets of the rule of law not only because it is “very 
wide”, but also because it is inconsistent with the Nigerian Constitution, which 
empowers the legislature to make laws for the good of all Nigerians.51 
The invalidity of statutory stabilization provisions under domestic law can 
impact negatively on the effectiveness of stabilization clauses entered pursuant 
to the invalid statutory provisions. If the domestic law authorizing a 
stabilization clause is unconstitutional and void because it fetters the power of 
the legislature, it follows that a stabilization clause signed by the government 
under the unconstitutional statute is itself void under domestic law. Peter 
Cameron argues this point persuasively when he notes that a stabilization 
provision “given by the host country government must be given in a form that 
is consistent with the country‟s legal and constitutional framework.”52 
 
Impact of Stabilization Clauses on the Economy 
In the economic sense, stabilization clauses may lead to loss of revenues for 
host States. A typical example is the development agreement between the 
Government of Zambia and Mining Companies in the course of privatizing 
Zambia‟s mining industry in the 1990s. The Zambian government signed 
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numerous Development Agreements with mining TNCs that not only granted 
very liberal and generous terms in favour of the TNCs,53but also prohibited the 
government from altering the fiscal regimes prescribed in the agreements. The 
Development Agreements fixed the royalty rate for copper at 0.6 percent of the 
gross revenues of the companies,54 far below the statutory royalty rate of 3 
percent of company‟s gross revenues under the now repealed Mines and 
Minerals Act of 1995. More significantly; the Development Agreements froze 
the fiscal regimes specified under the Agreements for 15 to 20 years.55 

The impact of the terms of the agreement came to effect when there was a boom 
in copper price in the international market, the boom did not yield appreciable 
revenues for Zambia because of the low rate of royalty prescribed under the 
Development Agreements.56 In fact, Zambia “incurred [financial] losses in tax 
revenues through the subsidies given to the private mining companies” under 
the „Development Agreements. Zambia realized a royalty of US$20 million 
from the combined gross proceeds of US$3.4 billion in 2007 because of the low 
royalty rate of 0.6 percent stipulated in the Development Agreements.57 
 
Impact of Stabilization Clauses on the Social Front 
The freezing of the legal regimes governing resource extraction projects may 
have adverse consequences for human rights and environmental protection in 
the host country. This is because; freezing stabilization clauses could restrict the 
State‟s ability to regulate the human rights and environmental practices of 
resource extractors. By freezing the legal regimes applicable to resource 
extraction projects stabilization clauses hinder the effective regulation of the 
social and environmental practices of resource extraction companies in 
developing countries. Regulatory authorities are, in effect, precluded from 
enforcing new laws and regulations against companies that are signatories to 
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prior concession contracts containing stabilization clauses.Stabilization clauses 
have also been criticized by international human rights organization Amnesty 
International as placing a price tag on human rights because they may exempt 
either explicitly (through the freezing clauses) or implicitly (through economic 
equilibrium clauses by making it expensive for the government) foreign 
investors and their projects from complying with human rights laws.58 
Thus, stabilization clauses could promote social irresponsibility on the part of 
the companies. Amnesty International argues, for example, that stabilization 
clauses disregard human rights by holding back host governments from taking 
steps to improve human rights protection by encouraging host governments to 
ignore their human rights obligations in relation to resource extraction and by 
affording petroleum and mining companies an opportunity to frustrate efforts 
of the host States to fulfil their legal obligations to protect human rights.59 In 
fact, by entering into resource concession contracts that stipulate that the law 
governing a project shall be the law in force at the date of signing of the 
contract, host States may lose “the flexibility to introduce new regulations to 
promote and protect human rights”, labour rights and the environment, at least 
in relation to the project.60 
 
The Impact Stabilization Clauses on the Sovereignty of Host States 
A pertinent question to ask is why international oil companies are willing to 
invest in developed countries that do not provide stabilisation clauses but are 
hesitant to do so in the developing countries in their absence. Governments in 
developed countries decline granting stabilisation clauses on the premise they 
cannot bind a future government to the policies of the current administration. 
On the other hand, the international oil companies demand for stabilisation 
clauses in the developing countries is premised on suggestions that rule of law 
is either not firmly entrenched or simply does not operate in the way they 
would expect. It is further suggested Latin America, Africa and Middle East are 
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also laden with deep and long-lasting legacies of anti-colonialist sentiments or 
populist suspicion of foreign investment.61  The petroleum sector is often a 
principal source of government revenue like in Nigeria petroleum provides 
90% revenue to the state. Stabilization clauses that freeze the legal and fiscal 
regimes applicable to an investment project appear to constrain the sovereignty 
of host states. In terms of international law, some commentators argue that 
„freezing‟ stabilization clauses are invalid and unenforceable because they fetter 
the sovereign power of host States to make laws.62 They are equally said to 
offend the international doctrine of „Permanent Sovereignty over Natural 
Resources‟, which recognizes “the inalienable right of all States freely to dispose 
of their natural wealth and resources in accordance with their national 
interests.” 63  According to critics, because the host State‟s right to natural 
resources is permanent and inalienable, the State cannot cede or alienate, by 
contractual clauses or statutory provisions, its right to natural resources. In the 
words of a former President of the International Court of Justice, the concept of 
permanent sovereignty “signifies that the territorial State never loses its legal 
capacity to change the status or the method of exploitation of [natural] 
resources, regardless of any arrangements that may have been made for their 
exploitation and administration.”64Thus, critics argue, a stabilization clause that 
purports to alienate the State‟s legislative power is null, void, and 
unenforceable. 
 
Challenges in the Implementation of Stabilization Clauses 
Despite the popularity of stabilization clauses, their practical value to oil and 
gas companies is questionable, particularly when the fairness of fiscal regimes 
is so often called into question. The granting of stability provisions that conflict 
with national laws do not receive the protection of international 
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law.65Stabilization clauses are the major means of investment protection at the 
disposal of oil companies, 66  however, other authors like Dias believe that 
despite such mechanisms, host countries will still proceed with their 
nationalization policies, under the aegis of the permanent sovereignty over 
natural resources principle, and challenge their previous commitments if they 
find it lucrative to do so.67 Whereas, De Macedo is of the view that, the use of 
stabilization clauses in state contracts should, in theory, restrain the host 
country from adopting unilateral measures of this sort (which have such 
detrimental consequences on the investors‟ interests);68 this, however, could not 
be further from the truth. A minority of the industry experts interviewed felt 
that companies would be unwise to place faith in such clauses, as governments 
could ignore them (and have ignored them in the past).  
Cameron argues that the freezing clause has proved to be of little value in 
resisting expropriation, although it may have helped investors to secure an exit 
on better financial terms than they would have otherwise obtained. 69  The 
author further adds that the effectiveness of the more flexible modern clauses 
has not yet been the subject of review by arbitral tribunals. While Alexander 
brilliantly points out that, even if the IOC is successful and „wins‟ an arbitral 
award, it may find it impossible to „execute‟ an arbitral award against the host 
country.70 
In summary therefore, it is safe to conclude that the above Industry experts 
endorsed the idea that stability clauses had at least some worth, and further 
noted that while protection was not guaranteed, clauses were generally 
respected and might serve as a deterrent. Once such provisions are invoked, 
relations between the government and the company, or companies, in question 
deteriorate, perhaps irretrievably. Taking a government to court/international 
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arbitration can mean that the company in question has little future in the 
country. 
 
The Role of International Arbitration in Stabilization Clause Disputes 
Under this heading, an examination of international oil concession contracts 
that degenerate into disputes and the subsequent decisions of the arbitral 
award shall be examined with a view to knowing the effect of failure to honour 
stabilization clause in any international oil contract and how same affect the 
relationship between the host state and the foreigner investor.  
 
Sapphire International Petroleum Ltd. v. National Iranian Oil Co. (NIOC)71 
This is another notable early case on stabilization clause wherein a concession 
by the Iranian government contained a choice-of-law clause in which parties 
agreed to carry out the provisions in accordance with principles of good faith 
and good will.72The stabilization clause stated inter-alia that “no general or 
statutory enactment, no administrative measure or decree of any kind, made 
either by the government or by any governmental authority in Iran (central or 
local), including NIOC, can cancel the agreement or affect or change its 
provisions, or prevent or hinder its performance. No cancellation, amendment 
or modification can take place except with the agreement of the two 
parties”.73The arbitrator held first that “the agreements contained no express 
choice of law provisions.”74The tribunal held that “the agreement between the 
parties should be construed in light of the provisions currently stipulated to in 
other, similar Iranian agreements.”75 He held further that “the legal security of 
the investments, responsibilities, and considerable risks of the foreign company, 
could not be guaranteed... by the outright application of Iranian law, which... is 
within the power of the Iranian state to change.”76The arbitrator, however, 
failed to recognize the stabilization clause contained in the contract and refused 
to find that the State of Iran had violated the clause.77 
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Lena Goldfields, Ltd v. U.S.S.R.78 
On February 12, 1930, an English company commenced an arbitral proceeding 
against a foreign state under an arbitration clause contained in a written 
concession agreement signed by both parties. 79  Lena Goldfields was 
incorporated in 1908 to acquire seventy percent of the shares of the Russian 
Lena Goldfields Company, which was established in 1855 to develop gold 
mining along the river Lena and its tributaries in Siberia.80The arrangement got 
soar in July 1918 when the new Soviet government nationalized all mining 
properties without compensation, including the Lena's Russian interests. 
Sometimes in 1925 and after unsuccessful negotiations between the Soviet 
government and Lena Goldfields, the company ratified a concession agreement 
which gave Lena Goldfields the exclusive right to mine gold and other metals 
in the Urals and parts of Siberia.81 The concession period was to run for thirty 
years at the first instance and for fifty years at the second instance.82 Lena 
Goldfields started operations on its concession sometimes in 1925.83The Soviet 
government, however, adopted a number of policies that discouraged 
concessions agreements with foreign capitalists in 1929.84Sequel to this, Lena 
Goldfields faced an increasingly hostile treatment which made it unable to meet 
up with the production requirement of the concession agreement85and this led 
to the referral of the matter to arbitration for possible settlement under an 
arbitration clause within the concession agreement.86 The court of Arbitration 
held in that case that irrespective of the inclusion of the stabilization clause in 
the contract, based on the interaction between the clauses of the agreement, a 
contract between a private party and a sovereign state might be 
internationalized.87The tribunal held further that the agreement between Lena 
Goldfields and the Soviet Government, while governed by Russian law in 
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respect to ordinary matters, was subject to the general principles of law insofar 
as the contractual provisions safeguarding the company's position were 
concerned. 88  The award laid down a precedent and the very first time 
arbitration panel held that other law, besides national law, could govern the 
contractual relationship between a foreign company and a private party. 
 
Saudi Arabia v. Arabian American Oil Co. (Aramco) 89 
In 1954, the government of Saudi Arabia concluded an agreement with Saudi 
Arabian Maritime Tankers, Ltd and its owner, Aristotle Onassis and gave same 
right of priority for the transport of Saudi Arabian oil for a period of thirty 
year.90 This concession was in conflicts with the exclusive right to transport oil 
given tothe Arabian American Oil Company ("Aramco") by Saudi Arabia in 
1933. This however led to a tussle of legal battle between Aramco and Saudi 
Arabian Maritime Tankers, Ltd which led to arbitration in 1955held in Geneva 
under an ad hoc submission agreement.91There was a stabilization clause in the 
Aramco concession agreement. The tribunal concluded that "by reason of its 
very sovereignty within its territorial domain, the State possess the legal 
powers to grant rights by which it forbids itself to withdraw before the end of 
the concession."92In 1958, the tribunal ruled in favor of Aramco to the effect that 
the government was bound by the dictate of its agreement with Aramco.93 
Therefore, the agreement with Onassis's company is in breach of that 
agreement.  It must be stated at this juncture that this decision of the panel gave 
effect to the importance of the inclusion of stabilization clause in any oil and gas 
contract and recognize its validity under international law. 
 
Conclusion  
It is safe to conclude that freezing clause has proved to be of little value in 
resisting expropriation, although it may have helped investors to secure an exit 
on better financial terms than they would have otherwise obtained. It was also 
discovered that the inclusion or otherwise of a stabilization clause in 
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international oil contract does not prevent a host state that seeks to attract 
investment into its petroleum sector as such a host state would do anything 
possible to respect the sanctity of the contract entered into religiously. 
Furthermore, it was observed that even if a stabilization clause is inserted in 
IOC, whether its contents would be fulfilled and respected still lies with the 
host state. It is has been pointed out by scholar that, even if the IOC is 
successful and „wins‟ an arbitral award, it may find it impossible to „execute‟ 
(monetize) an arbitral award against the host country. 
 
Recommendations 
This paper recommends as follows: 
 
i) Inclusion of Exceptions to Limit the Adverse Impact of Stabilization 

Clauses 
It has been suggested that the adverse impacts of stabilization clauses on 
human rights and environmental protection may be ameliorated by limiting, 
whether explicitly or implicitly, the scope of stabilization clauses. Lorenzo 
Cotula argues, for example, that a “human rights exception” should be built 
into stabilization clauses such that, the “host state regulation to promote the full 
realization of human rights is outside the scope of the stabilization clause”.94 
That is, stabilization clauses should not operate to prevent or prohibit the host 
State from enacting new laws or regulations designed to discharge the State‟s 
obligations under international law. Thus, developing countries should ensure 
that stabilization clauses are not open-ended. Rather, stabilization clauses 
should contain express provisions excepting human rights and environmental 
protection from the ambit of the stabilization clauses. However, it is unlikely 
that IOC‟s would agree to such limitation on the ambit of stabilization clauses. 
This is because modern stabilization clauses are designed not only to protect 
against investment risks, but also to protect the investor‟s profits. Corporate 
profits would likely be diminished by the imposition of post contract regulatory 
burdens or compliance costs on resource extraction companies. Besides, IOC‟s 
may view such express human rights exception as an attempt to impose human 
rights obligations on them, a position that would be contrary to extant 
international law. 
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ii) Shorter Duration for IOC Agreements 
A complementary strategy is to limit the duration of stabilization clauses to a 
relatively short period, say five years. For example, a stabilization clause may 
provide that changes to the host State‟s legal regimes are inapplicable to an IOC 
for a period of five years. Such a provision would afford these companies 
enough time to adapt to the new legal regimes. However, the stabilization 
clause may be mutually renegotiated after the initial five years.95 Even then, the 
renegotiated clause should aim at maintaining economic equilibrium between 
the host State and the IOC‟s, rather than freezing the legal regimes governing 
the resource extraction project.  
 
iii) The Instrumentality of Arbitral Tribunals 
Although the strategies suggested above, cater to future investments, they do 
not address extant stabilization clauses in the IOC Agreements. In this regard, 
arbitral tribunals have been urged to adopt a “sustainable development” 
approach in interpreting extant investment contracts by striking a balance 
between the economic interests of investors and overall interest of host 
countries. 96  According to Graham Mayeda, the sustainable development 
approach “would require [arbitral tribunals] to see promoting investment not 
as an end in itself, but as part of a country‟s approach to important social issues, 
including promoting human rights, protecting the environment, and improving 
social welfare”. 97  There is a clear need to promote foreign investments in 
developing countries given the lack of economic development in these 
countries. However, economic development may not be attained in the absence 
of social and political development. Hence, the protection of foreign investment 
ought to be pursued in a manner that takes into account the mutually 
reinforcing link between economic development and social development. 
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Abstract 
The practice of child marriage is one that cuts across various 
ethnicities in the world including Nigeria. Child marriage occurs 
in instances where either parties or both parties to the marriage is 
below the age of 18 years. In most cases, it is discovered that the 
girl child is usually the victim of this practice because of the 
inherent societal views that govern the perception of girl children 
in the society even in present times irrespective of the challenges 
associated with this practice. The international community has 
frowned at this practice and addresses the problem through its 
legal and policy framework. Nigeria has also keyed into the 
international agenda on the face of it but still struggles with 
eradicating the practice. The objective of this paper is to access 
the legal and policy framework and its relevance in addressing the 
practice of child marriage, particularly in Nigeria. The paper 
adopts the doctrinal method of research. The findings are that the 
law as it is does not do so much in protecting children from being 
betrothed or given out in marriage. It is recommended that the 
National Assembly should have the exclusive rights to legislate 
on child right issues to do away with the issue of domestication 
by states and the marriage legislation be amended to 
accommodate strictly marriage to persons above the age of 18 
years. 
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1.0 Introduction 
Child marriages are common in some parts of the world including Nigeria 
and it is considered by default to be forced marriages since children are 
not capable of giving valid consent like adults.1 Unfortunately, the girl 
child is mostly affected by the practice compared to the male counterparts 
and there are reasons why such marriages involving children are 
predominant.In various parts of the world like Pakistan, Sudan, Iran etc. 
where the practice of child marriage is upheld, the criteria for adulthood is 
not dependent on age but on maturity which is attaining puberty. The 
child at this stage is now seen as fit for the rights, duties and 
responsibilities of adult such as the right to make decisions concerning 
his/her marriage and even criminal liability. In cases where a child is 
married off before puberty, such a child can exercise the option of 
repudiating the marriage upon reaching the age of puberty.2Upon 
puberty, the child is considered as an adult who is capable of making 
valid decisions. In Nigeria, the social implication of this practice makes it 
tolerable. The betrothal of the child which eventually leads to marriage is 
used to maintain pre-existing cordial relationships, and in many cases, it is 
economically beneficial between families. Such benefits may include 
political leverage, financial gains or elevation of social class and status.3 
Parents in need of financial stability and economic buoyancy give out 
their girl child in marriage in exchange for a higher bride wealth which 
may be in form of cash or kind. Particularly among parents with many 
children, the essence is to enable the parents cater for other children.4 In 
some Nigerian communities, it is a traditional or cultural belief that when 
a girl gets married at an early age, the opportunity for sexual promiscuity 
is taken away from her which in turn keeps the dignity of the family 
intact.5 Sexual relations are permitted only within marriage and 
premarital sexual relations are considered immoral and marriage is the 
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moral way for sexual relations.6Also, a girl child may be married off to 
settle debt owed or for money. In such cases, the child bride is referred to 
asa ‘money wife’. This is particularly so in the Becheve community in the 
southern part of Nigeria. Here, the child bride is viewed as the absolute 
property of the husband, she faces abuse and she has no protection as a 
child because she is now considered as a wife.7 Child marriage is viewed 
as one such practice that harms the person and future of a child. It limits 
the opportunity for the girls in respect of formal education, deprives them 
of the right to control their bodies and reproductive health and ultimately 
denies such a child effective participation in sustainable development. 
The United Nations Population Funds (UNFPA) views the practice of 
child marriage as a human right violation and as such, there are concerns 
that flow from the practice.8First, child marriages frequently infringe upon 
the health of the child. The most common health challenge faced by these 
child brides between the ages of 12-20 years is called Vesico-Viginal 
Fistulae (VVF). This is a reproductive health issue which occurs because of 
early pregnancy and childbirth.9 This has led to high maternal mortality 
rate. The girl child also prone to cervical cancer.10 Secondly, child brides 
are most times deprived of the opportunity to receive formal education. It 
is recognised that attainment of formal educational and child marriage are 
linked such that promoting the girl child education can prevent child 
marriage.11 It mitigates the occurrence of child marriage because the more 
time she spends in school; the less likely she is to get married early. For 
instance, in the northern region of Nigeria where the rate of child 
marriage is high, the literacy rate is about 5 per cent for women.12Apart 
from formal education being a mitigating factor of child marriage, the lack 
of formal education also deprives the child of the necessary skills that 
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would have been acquired to enable the child partake in the formal labour 
market. Skills become limited, prospect for employment is diminished and 
productivity and earnings is reduced because of this.13Thirdly, child 
marriage also robs the child of their childhood as they are turned into 
adults prematurely because of child bearing. They lose the right to play 
and are also deprived of quality sleep because they are absorbed in the 
business of not only bearing children but grooming them. Often, they are 
also vulnerable to domestic violence because they are unable to negotiate 
sex and give consent to sexual relations.14 Child marriages in effect harm 
the child physically and psychologically and mar the future of the child. It 
is in response to this that the international community came up with 
certain declarations and conventions to promote and protect the rights 
and future of the child. It is within this context that the work discusses 
child marriage in Nigeria.  
This paper examines the incidence of child marriage and the impact on the 
rights of the child in Nigeria through the International and Regional legal 
framework for child rights protection. The major international and 
regional instruments up for discourse are the United Nations Convention 
on the Rights of the Child (CRC), the African Charter on the Right and 
Welfare of the Child (ACRWC). It will also consider the extent to which 
Nigerian laws which focus on marriage in general and child marriage to 
be specific have responded to the practice of child marriages and 
determine whether the Nigerian position conforms to international and 
regional norms that speak to this practice. Hence, the paper seeks to 
provide an informed and nuanced answer(s) to the question: to what 
extent does the Nigerian law address the practice of child marriages and 
its attendant challenges. The work posits that the Nigerian law has not 
been clearly effective in addressing the practice of child marriage due to 
existing disharmony evident in the provisions of the marriage legislation 
and the children legislation and the unwillingness of state to domesticate 
the children’s legislation as state laws. 
 
2.0 Conceptual Clarification 
Before we proceed, it is important to clearly define some concepts. They 
are ‘child’, ‘marriage’ and ‘child marriage’. Who is a child? The United 
Nations Convention on the Rights of the Child (CRC) defines a child 
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as‘…every human being below the age of eighteen years unless under the 
law applicable to the child, majority is attained earlier’.15 The African 
Charter on the Rights and Welfare of the Child (ACRWC) and the 
Nigerian Child Rights Act 2003 (CRA) has defined a child as every human 
being or person below the age of 18 years.16 When comparing all 
definitions, it is evident that there are distinctions but the question is, to 
what extent do these variations detract from the meaning of who a child 
is?. In the CRC, the phrase ‘…unless under the law applicable to the child, 
majority is attained earlier’ means that states are at liberty to accept a 
lesser age as age of majority. However, the ACRWC and the CRA take a 
more definite stand and by these standards, it appears that age 18 is the 
generally acceptable age of majority. For this paper, the working 
definition of a child will be that of the ACRWCand the CRA as both 
definitions fit the context for discussion which is Nigeria. 
Having defined who a child is within the context of this paper, marriage 
(in Nigeria) is defined as a union between man and woman to become 
husband and wife. This presupposes the union between two persons with 
naturally opposite sexual identities. Marriage can be either customary or 
statutory in nature. Where it is customary, such marriage is celebrated 
under the native laws and customs and can be polygamous in nature, that 
is, marriage between one and more than one woman. For statutory 
marriages, such marriage is conducted and regulated by statute (the 
Marriage Act (MA) and the Matrimonial Causes Act (MCA)). It is strictly 
monogamous in nature.  
What then is child marriage? The United Nations International Children’s 
Emergency Fund (UNICEF) defines child marriage as ‘a formal marriage 
or informal union before the age of 18…’.17This means that the age of 18 is 
recognised as marriageable age or full age for marriage. In other words, 
child marriage is a union where both persons below the age of 18 is to be 
married to become husband and wife or one person below the age of 18 is 
to be married to become either husband or wife. Thus, any marriage with 
a person below the age is 18 will be rightly considered as child marriage. 
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3.0 Legal and Policy Framework on Child Marriage 
Distinct human rights treaties at the international and regional levels have 
reflected on specific rights that pertain to certain categories of persons 
such as persons with disabilities, women, immigrant and children. For 
children, several instruments have taken into consideration some of the 
issues that affect them as human beings.18 These instruments include the 
Universal Declaration on Human Rights 1948 because the general use of 
the phrase ‘everyone’ in couching the bill of rights means it applies to 
children as well. The UDHR also specifically recognises children and 
provides for special care for childhood and social protection for all 
children (Article 25(2) UDHR). Also, the International Covenant on Civil 
and Political Rights 1976 (ICCPR) prohibits death penalty for persons 
below the age of 18 in article 6(5), it provides for private hearing of court 
cases of interest to juveniles like matrimonial dispute or guardianship in 
article 14(1), it also encourages state parties to provide necessary 
protection of children in case of dissolution of marriage article 23(4). 
Finally, article 24 frowns against discrimination of children on grounds of 
race, sex, language religion, nationality or social origin, property or birth. 
The article also encourages child birth registration, naming and right to 
nationality. In addition, the International Covenant on Economic Social 
and Cultural Rights 1976 (ICESCR) encourages state parties to provide the 
widest possible protection and assistance to the family and children, 
prohibiting child labour [article 10(1) & (3)], right to healthcare and 
development [article 12 (1) & 2(a)], right to education (including religious 
and moral) and choice of school [article 13(3)]. 
In terms of marriage generally, the UDHR, ICCPR, ICESCR19 recognise 
two elements for marriage. They are age (marriageable age or full age) 
and consent. These elements must mutually apply to both parties at the 
time of marriage. For child marriage specifically, the Convention on the 
Elimination of Discrimination Against Women 1981 (CEDAW) outrightly 
bans the practice of child marriage in article 16(2). It provides that ‘the 
betrothal and marriage of a child shall have no legal effect while 
encouraging compulsory and necessary action including legislation for the 
minimum age of marriage and the compulsory registration of all 
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marriages. Considering that the CEDAW is an international bill of rights 
for women and by extension the girl child, it is expected that the treaty 
would have, without reservation, pegged the minimum age of marriage 
for women and girls. Hence, it can be argued that the CEDAW does not 
apply to the girl child. The Convention on Consent to Marriage, Minimum 
Age for Marriage and Registration of Marriages 1962 (Marriage 
Convention) in its preamble frowns at child marriage. It first gives the 
freedom to marry men and women of full age with free and full consent. It 
also encourages states to eliminate the practice of child marriage and the 
betrothal of young girls before the age of puberty. This will be achieved 
through state parties legislating the prescribed minimum age for 
marriage. However, the convention gives room for dispensing with the 
prescribed minimum age by a competent authority for serious reasons, in 
the interest of intended spouses.20 The Convention on the Rights of the 
Child eventually came into force 1989. However, the convention did not 
address the problem of child marriage. The reasons will be discussed 
subsequently. 
At the regional level, there are some instruments that seek to protect the 
rights of the child in general and prohibits the practice of child marriage 
in specific. There is the African Charter on Human and Peoples’ Rights 
1987 (Banjul Charter). It encourages states to protect the rights of women 
and children stipulated international conventions and declarations [article 
18(3)]. The use of the word ‘every individual’ or ‘every citizen’ in the 
Banjul Charter connotes that it also applies to children. The Charter does 
not address marriage or child marriage. The African Charter on the Rights 
and Welfare of the Child 1990 (ACRWC) unlike the CRC while generally 
protecting the rights of the child bans the practice of child marriage of 
both boys and girls before the minimum age of 18.21 The Protocol to the 
African Charter on Human and Peoples’ Rights on the Rights of Women 
in Africa 2003 also pegs the minimum age for marriage at 18 years, 
encourages monogamy. The free and full consent of both parties is 
essential.22 
For this paper, attention will be given to the United Nations Convention 
on the Rights of the Child (CRC) and the African Charter on the Rights 
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and Welfare of the Child (ACRWC). The reasons for this limitation is 
because these are the foremost instruments that specifically seek to protect 
and uphold the rights and best interest of the child at the international and 
regional level.23 The second reason is that these instruments formed the 
basis for Nigeria’s child legislation (the Child Rights Act) which is a 
combination of both treaties.24 
 
3.1 United Nations Convention on the Rights of the Child (CRC) 
The United Nations Convention on the Rights of the Child (CRC) 1989 
aimsat specifically protecting the rights of children.25It defines a child to 
be a person under the age of 18 years unless majority is attained earlier 
under the applicable law (of party states).26The purpose of the CRC is 
primarily to supplement international instruments on human rights as it 
affects the child. It specifically made provisions dealing with issues 
relating to child rights which were not contained in existing covenants. 
The convention is said to be one of the human rights treaties with the 
highest coverage in terms of ratification by state parties and 
comprehensive in the protection of the rights of the child.27The CRC is 
identified as a comprehensive treaty because it not only contains civil and 
political rights but also economic, social and cultural rights which include 
the right to adequate standard of living, right to education and 
healthcare.28 
The cardinal principles of the convention include the best interest of the 
child, non-discrimination, right to life, survival and development and the 
views of the child.29 The best interest principle is the standard for 
measuring all policies, laws and actions that affect the child while the 
views of the child principle connotes the right to be heard or have the 
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child’s views considered in matters that affect him or her.30 The principle 
of the best interest of the child is subjective in the sense that it is open to 
several interpretations depending on who is making the decision and the 
circumstances in which these decisions are made.31 What may be in the 
best interest of child A may not be so for child B. This applies to the 
practice of child marriage too. A parent may believe that marriage before 
the minimum age will be primarily in the best interest of the child as an 
individual next to the secondary benefits such marriages may attract to 
the family of the bride. Hence, some drivers of child marriage like taking 
away promiscuity, preserving chastity or providing safety in 
humanitarian settings are justifiable. On the other hand, a different parent 
may believe child marriage is of no benefit to the child and as such, shun 
the practice till such a child is older than the age of 18 and willing to bear 
the responsibilities associated with marriage. Hence, the best interest 
principle on its own is relative.  
In respect of the views of the child it is advised that certain factors should 
be taken into consideration to ascertain whether these views will be 
upheld or not.32These factors may include the age of the child in question, 
his or her reasoning capacity and the child’s exhibited abilities. The 
reasons for considering this is that a child may express views they think 
others may want to hear and are significant to the adults related to them 
and if the genuine views are expressed, the child may lack the capacity to 
sufficiently justify his or her view when contrary opinion is raised by 
adults who think otherwise.33For instance, a child may not see the need to 
become a bride as a minor but may not be bold enough to speak against a 
betrothal and subsequent marriage on her behalf because older members 
of the family do not share same view. In another scenario, such marriages 
may not be considered as forced marriage because a child may already be 
groomed into believing that marriage as a child is morally, socially or 
even culturally correct. In both scenarios, the will be inadequate to rely on 
the views of the child in question. It is submitted that in analysing both 
standards, there should be a balance. Due consideration should be given 
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to the views of the child who can form his/her own opinion 
independently and if the best interest of the child should be given 
paramount consideration, it must take into cognizance the risk and 
benefits of the situation at hand. Such benefits should always outweigh 
the risk.  
Notwithstanding the comprehensive nature of the CRC, the convention 
makes no reference to child marriage which has left much to be desired.34 
There is no provision or express mention of it in the wordings of the 
Convention. Rather, it enjoins state parties to enact domestic legislation to 
achieve the objective of protecting the rights of the child.35 It has been 
noted that perhaps, the drafters saw less need for its inclusion since the 
Marriage Convention and the CEDAW had already covered the subject, 
therefore, it was not necessary for CRC to dwell on the same issue.36It can 
be argued that the best interest of the child principle in particular has 
filled the gap for child marriage because child marriage has more demerits 
than merits. As earlier discussed, this principle may not hold sway in 
dealing with the subject of child marriage because of the relativeness 
associated with interpreting what is in the best interest of the child. The 
problem is, who decides what is best and what is not? These existing 
conventions that seem to address the practice of child marriage have their 
limitations. The limitation of the marriage conventions is that it is 
contemplated to cater for adult contracting parties and not children and so 
did not prescribe any minimum age for marriage.37 The CEDAW, which 
banned child marriage in Article 16, is also flawed because just like the 
marriage conventions, it failed to define the age limit under which a 
marriage contract will be viewed as child marriage.38 The point is that 
these conventions had their limitation in respect of its applicability to 
children and also setting the minimum age for marriage. The drafters of 
the CRC may have sensed that existing conventions were already enough 
in addressing the issue of marriage and may not have contemplated cases 
where the age of marriage becomes a serious issue or where children may 
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be involved eventually. Although, Article 14 of the CRC enjoins state 
parties to respect the rights of the child and places duties on parents 
subject to certain factors, it is still possible for parents to have substantial 
level of control over the child’s personal choices in line with social and 
religious matters.39 This provision of the CRC alone cannot provide 
adequate protection against child marriage because the choice to marry is 
usually exercised by the parent on behalf of the child. Whether this 
decision may be in the best interest of the child or not may be another 
issue to be considered. The conclusion is that the age factor is highly 
significant as it becomes a determining factor for child marriage and goes 
a long way to determine which category of children are protected against 
it and to what extent. So much is left for ratifying states to cater. It is 
argued that the omission is a sign of gender bias and that the CRC does 
not apply to girls and boys equally. The reason for this is that CRC 
recognises violation that affects the boys (child soldiers in armed conflicts, 
for example) and pays no attention to that which affects the girls (child 
marriage, female circumcision).40 The implication of the omission of the 
provision relating to child marriages in the CRC indicates that the 
convention has become inadequate to rely on in protecting the child from 
marriage which has is termed as a human right violation.41 
Although the CRC makes no specific mention of child marriage, the 
United Nations general assembly is aware of the negative impact the 
practice has on the girl child in particular, considering that most child 
marriages usually involve child brides. The General Assembly resolution 
of 18th December 2014 recognised the existence of child, early and forced 
marriage called upon states, stakeholders and the international 
community to take steps to put an end to child marriage, encourage the 
well-being of women and girls (including girls who are already 
married).42 
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3.2 African Charter on the Rights and Welfare of the Child 
The adoption of the African Charter on children’s rights is in line with the 
United Nation’s recognition of the regionalisation adopted for the 
promotion and protection of human rights.43 The African Charter on the 
Rights and Welfare of the Child (ACRWC) was adopted in 1990 within the 
context of the Organisation of African Unity (OAU) now African Union 
(AU). The decision to adopt a document that gives attention to children 
alone draws from several inspirations. First was the recommendation to 
the Assembly of Heads of States and Governments for the adoption of a 
Declaration of the Rights and Welfare of the African Child and its full 
implementation.44The second reason was that the increasing conflict on 
the African Continent had a significant impact on children and exposed 
them to vulnerable situations.Several resolutions at this instance were 
adopted by the defunct OAU due to the pressure mounted by non-
governmental organizations to implement their ideas in addressing the 
vulnerabilities of African children.45 The ACRWC took into consideration 
the social, economic and political realities of the region and sought to 
complement the International Convention on the Rights of the Child 
(CRC) while focusing on factors that were peculiar to the African 
Continent.46 The reason for the inclusion of the African peculiarities 
among other reasons is the fact that Africa did not play a prominent role 
in the process leading to the present international framework for the 
rights of the child.47Hence, some of the issues that affected the African 
children at the time such as internal displacement, child soldiering as a 
result of internal conflicts, harmful social and cultural practices were not 
expressed in the international treaty. There was therefore a need to 
incorporate these issues in the ACRWC. 
The ACRWCno doubt shares some similarities in its provisions with the 
CRC.48 They both uphold the right to education, right to health and health 
services, right to care and support for handicapped children, right to 
protection from economic exploitation.49 Others include the right to 
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freedom of religion, leisure recreation and cultural activities and freedom 
from torture inhumane and degrading treatment.50 Both instruments 
uphold the same cardinal principles of the best interest of the child, non-
discrimination, right to life, survival and development and the views of 
the child.51 However, the Charter further made provision for a wide-range 
of rights and increased the level of protection of children in certain 
aspects.52 First, it outlawed the use of child soldiers in direct hostilities or 
recruitment into the army (Article 22(2)). Secondly, in the protection of 
refugee children, the scope is broadened to include internally displaced 
children (Article 23(4)).53 Apart from ensuring the protection of the rights 
of the child, it also provides for the welfare of the child and places the 
burden on state parties to ensure that factors limiting the realization and 
expression of these rights are curbed.54 
Asides being a derivation from the universal Convention on the Rights of 
the Child, the ACRWC has some innovative provisions.55It places duties 
and responsibilities on children towards the family, society, the state and 
other recognised communities, including the international community. In 
the African traditional society, the child is saddled with duties and 
responsibilities to ensure that the child grows to become a well-meaning 
and responsible member of the society.  For example, the child is expected 
to respectful, assist with chores at home, take care of his or her younger 
siblings etc. The specific duties or nature of the duties and responsibilities 
assigned to a child are such that take cognisance of the age and capacity of 
the child. The essence is to ensure that the child is absolved from every 
form of abuse. The child is to respect his parents, superior and elders in 
the society, serve his national community, strengthen and preserve social 
and national solidarity, preserve and strengthen African cultural values. 
He or she is also expected to preserve and strengthen the independence 
and integrity of his country and contribute to the promotion and 
achievement of African unity best of his abilities. Before a child is 
expected to carry out any duty or responsibility, the age and capacity of 
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the child must be considered.56 Another innovative provision in the 
ACRWC is the protection against harmful social and cultural practices 
which affect the welfare, dignity, normal growth and development of the 
child of which child marriage and betrothal of both girls and boys is 
inclusive (Article 21).57 In protecting the child against early marriages, it 
specifies the minimum age of marriage as 18 years and recommends 
registration of all forms of marriages in an official registry compulsory.58 
The implication of setting a minimum age for marriage is that it does not 
allow negative cultural practices or influences determine when a child is 
to be married. This addition is a progressive one because it is aimed at 
protecting children from the challenges associated with early marriage.59 
Apart from the Charter, the African Union to further strengthen its war 
against child marriage launched its first ever campaign to end child 
marriages in Africa on 29May 2014. The aim of the campaign was to 
accelerate efforts to end child marriages on the continent as it recognises 
Africa as the home of 15 out of 20 countries with the highest rate of the 
practice of child marriage. The campaign also aimed to support policies 
and actions that protect girls’ human rights.60It is within this context that 
the Nigerian responses to child marriage is evaluated in this work. 
 
4.0 An Analysis of the Nigerian Domestic Law and Policy in Respect of 
Child Marriage  
To provide a better context for the discussion, this section explains the 
present customary and statutory regime for regulating marriages in 
Nigeria and child marriage in general. It also explains the origin of the 
legal protection against child marriage. It briefly highlights the 
constitutional protection for children in respect of child marriages and 
finally evaluates how they all relate to each other and their shortcomings. 
The law in Nigeria recognises two systems of Marriage. They are the 
customary law (Islamic law process) and statutory marriage. In the 
customary context, marriage is beyond an individual affair. It is a union 
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between the families involved. It also has the tendency to become 
polygamous. On the other hand, the statutory marriage is strictly 
monogamous in nature to the exclusion of all others. With the advent of 
western civilization, it is common practice for parties who intend to marry 
under statutory law to first marry under native law and customs. The 
marriage legislation in Nigeria allows this practice.61 The legislation that 
regulates statutory marriage in Nigeria is the Marriage Act (MA) and 
Matrimonial Causes Act (MCA). The MA sets the age of marriage at 
21years and provides for consent to marriage for minors. It states that if 
either of the parties to a marriage is under the age of 21years, the consent 
of parents or guardian must be produced before a licence to marry can be 
granted.62 From the wordings of the MA, consent of parent or guardians 
may give room for the actual celebration of marriages involving minors. 
At the customary level, the Nigerian customary law does not have a fixed 
age for betrothal or marriage. Attainment of puberty is generally 
recognized as the age of majority which makes the child fit for betrothal 
that eventually leads to marriage.63 Age was never really a factor to be 
considered for the celebration of customary marriages if parents gave 
consent and the girl child were the most affected when it came to the 
practice of child marriage in customary or traditional settings. Also, 
considering some of the drivers for child marriage, it was not unpopular 
to find child brides in polygamous settings, dealing with older wives. 
Before 1970 when Nigeria was divided into geopolitical regions and 
operated through the regional system of governance, the then Eastern 
region in 1956 enacted its own legislation to tackle the practice of early 
marriage. This is the Age of Marriage Law of 1956. Although the MA and 
the MCAwere in existence and applicable to all regions of Nigeria, the 
Age of Marriage Law64 was enacted and applicable to the Eastern region 
of Nigeria only. The minimum age for marriage in the law was set at 16 
years and it declared marriages that fell short of its provision null and 
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void.65 Unfortunately, the law was of no effect for several reasons. First, it 
was viewed as limiting the rights of the parents over their own children. 
Secondly, the marriages which involved children were conducted 
customarily with no regard for age.66 The Age of Marriage Law did not 
fully tackle the practice of child marriage because it did not specifically 
regulate all kinds of marriage in the Eastern region. The Age of Marriage 
Law as the name implies was interested in fixing an acceptable age for 
marriage and nothing more. In the late nineties, there was a reported 
incident of a nine year old child bride who tried to escape from the 
clutches of her husband several times and eventually had her legs 
chopped off with a poisoned axe for refusal to have sex, a brutalisation 
that eventually resulted in her death.67As at that time, Nigeria as a country 
still had no legislation to handle thepractice of child marriage and child 
marriage as an offence was unknown to law.The only region that made 
effort to curb the practice was the Eastern region. The Western and 
Northern region were silent on the issue. 
Nigeria having ratified the CRC in 1991 and the regional ACRWC in 
2001domesticated these instruments in the form of the Child Rights Act 
(CRA) 2003. The reason for domestication is that ratification of a treaty is 
of no implication until such a treaty is applied domestically in form of a 
legislation in the country. This is founded on section 12(1) of the 1999 
Constitution which provides that no treaty shall have the force of law 
except to the extent that such treaty has been enacted by the National 
Assembly.68Nigeria ratified the ACRWC in 2001 and this has formed a 
bulk of the provisions of the Nigerian CRA 2003. The CRA is a federal 
legislation was passed into law by the National Assembly. The CRA is a 
federal legislation because it applies to the federal capital territory only 
and matters relating to the implementation of treaties are legislated upon 
exclusively by the National Assembly.69 The aim of the law is to provide 
an adequate framework to secure the rights of the Nigerian child and also 
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upholds the best interest of the child.70The CRA expressly prohibits child 
marriage and declares such marriage null and void. It further prohibits 
betrothal of children and prescribes the punishment for both (marriage 
and betrothal). The punishment is a fine of N500,000 or a term of five 
years imprisonment or both. The inclusion of punishments criminalizes 
this practice. The minimum age for marriage is set at 18 years and 
marriages below this age boundary are null and void.71 
The CRA by its wordings prohibits both statutory and customary 
marriages leaving no room for parental consent. The deficits in the 
customary law on marriage of persons below the age of 18, the Marriage 
Act and the various incidents of child abuse resulting from the practice of 
child marriage prompted the legislating of a CRA that set the minimum 
age for marriage at 18 for both boys and girls, extending its provisions to 
include all forms of marriages and excluding the consent of parents or 
guardians for marriages involving minors. The CRA being a most recent 
legislation, as expected, will usually take preference over the Marriage Act 
when it comes to marriage involving minors. On the face of it, there is a 
prevalent minimum age for marriage, but, there is no consensus on the 
minimum age of marriage for marriage at the state level where these laws 
play out. The reason is that some states have domestication of the CRA 
with modification of its provisions and have redefined who a child is for 
reasons mentioned above.The CRAbeing a federal legislation, states of the 
federation are to domesticate this federal law as state law if it must have a 
binding force in such state.72 Some states of the federation have not 
domesticated the CRA primarily because the basis for which age is fixed 
emanates from the international arena and has found expression in the 
national law (through the process of domestication of the CRC and 
ACRWC).73 This has led to the age variation in some state laws in defining 
who a child is and has also affected the age of marriage.74Secondly, 
banning of child marriage is seen as a limitation of the rights of parents 
over his/her child as parental consent is no longer a ground for 
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contracting such marriages.75 This age variation at the state level have 
made it difficult to arrive at a consensus on marriageable age making it a 
major challenge in responding to the issue of child marriage. This 
notwithstanding, children in states that have not domesticated the CRA 
can still be protected under the Constitution. The Constitution also 
provides that States shall direct its policy towards ensuring that children 
are protected against any form of exploitation whatsoever.76The 
Constitution provides for the dignity of persons against torture, inhuman 
or degrading treatment and upholds personal liberty which extends to 
children as well and forms a basis for protection from child marriages.77 
Apart from the legal response, policy measures have been embarked 
upon. The Federal Ministry of Women Affairs and Social Development in 
Nigeria proposed a strategy document, the National Strategy to End Child 
Marriages (2016-2021) on 29 November 2016 with the vision of ending 
child marriages by 2030 and reducing the percentage of girls who are 
married before the age of 18 by 2021.78 The strategy document was 
developed as a guideline to raise awareness and address the harmful 
impact of marriages involving children and also advocate for policies and 
actions that protect the rights of the girl child and tackle law enforcement 
barriers.79The NSECM is one of a kind and the first show of public interest 
in eradicating the practice of child marriage in Nigeria through policy.80 
Generally, the policy highlights the specifics of the regional variations in 
the prevalence of child marriage in the country. Different regions were 
portrayed to be faced with various challenges closely linked to child 
marriage while others were prone to the practice.81 In the south-eastern 
region, child marriage was not an issue. Rather, teenage pregnancy, rape 
and cohabitation were the identified problems.82 In the south-south 
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region, child marriage was not an issue on the front burner of social 
debate as federal laws were domesticated as states laws. The focus was on 
providing children with basic education.83 Finally, the south-western 
region has the challenge of teenage pregnancy and not child marriage.84  
Apart from the social vices that plague the southern part of Nigeria, there 
seems to be better commitment to completely eradicate child marriage in 
the region compared to the north. Taking these issues into consideration, 
the main goal of the NSECM is to reduce the number of girls who are 
married below the ages of 18 by 2021 and also eradicate the practice by 
2030.85 One important strategy was to undertake a review of relevant laws 
and policies by March 2017 to identify gaps and harmonise existing 
policies and legislation on child marriage and another evaluation in 
2019.86A final evaluation was to be undertaken in 2021.87Presently, there is 
no record of such review or a revised policy document that takes a record 
of reviews that have been made in the academic literature. This situation 
is the way it is because addressing the practice of child marriage as the 
policy calls will be perceived as an invasion of religion and culture. This 
shows that the government of Nigeria not only lacks the political will, but 
the moral will to proceed to implement its policy and national laws on 
child marriage. This does not show a commitment to eradicate this 
practice in the nearest future. It is hoped that an evaluation of the policy 
will takes into consideration the gaps that disharmonies existing laws and 
the practice of child marriage in the context of insurgency. 
 
5.0 Conclusion 
A review of literature has shown that the practice of child marriage has 
not been shown to significantly improve the wellbeing of children despite 
the ‘good’ intention of parents or caregivers for engaging in this practice. 
Thus, at the international and regional level, giving children out in 
marriage is frowned at and there are treaties, resolutions and general 
comments to that effect. These responses have brought pressure to bear on 
Nigeria where the incidence of child marriage is also prevalent. The 
federal government enacted the CRA2003 and fixed the minimum age for 
marriage at 18 years, just like the ACRWC. One problem the CRA has 
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faced is the unwillingness of some Northern states to domesticate it as 
state law while some have done so with variations in age definition for a 
child. This is partly because of the provisions relating to marriage.  These 
issues have led to a lack of consensus on the minimum age for marriage 
across the federation particularly where such marriages take the 
customary form. These inconsistencies have made it impossible to 
stopchild marriage in practice, making the law of no consequence in this 
regard. Addressing the issue through a uniform legislation will be the first 
step in combating child marriages. It is recommended that a 
Constitutional amendment which gives the National Assembly the 
exclusive rights to legislate on child right issues is necessary. If this is 
done successfully, the implication is that the CRA becomes a statute of 
general application across all states of the federation. The implication of 
this is that the discretion of states to domesticate and further modify some 
provisions will no longer exist. In addition, the provision in the MA that 
provides for consent of parents for marriage to persons below the age of 
21 years should be expunged. Furthermore, legislation and government 
policies that address child marriages should be extended to include 
production of birth certificates in person, at the marriage registry, as a 
prerequisite for commencement of all forms of marriage rites (whether 
statutory or customary). The essence will be to make it possible to 
establish child marriage, when it has occurred, apprehend perpetrators 
and carry out necessary actions. It is hoped that the national policy on 
child marriage which was to be reviewed in 2021 revisited in the nearest 
future as this will show where we are and the challenges that lie ahead in 
addressing the incidence of child marriage in Nigeria. 
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