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Abstract 
No doubt, the high mobility of ship from one country to another, 
port to port and easily out of the jurisdiction of their courts coupled 
with change in its ownership with ease are clear indications that 
efforts by a claimant to enforce a claim without the opportunity to 
have the ship in his custody, for realistic purposes may be futile. 
Thus, where a claim that involves a ship is before a court, the 
claimant’s ability to successfully prosecute and realize such claim 
mostly depends on the availability of a valuable asset (usually the 
ship), within the legal reach of the court that can be disposed by the 
court to pay a claimant. Therefore, ship arrest is a legal mechanism 
that prevents anyone from moving the ship in order for it to serve as 
security for a claim. Hence, this paper aims at examining the basis of 
ship arrest, its legal implications thereby exposing the rights and 
obligations of parties. 

 
Introduction  
The concept of ship arrest and the fact that it can be prevented from 
moving is quite unusual to say the least. The need to arrest comes from 
the fact that ships are highly mobile and can move so very easily from one 
country to another, port to port and in and out of the jurisdiction of their 
courts. The volatility of the sea could affect and cause the value of the ship 
to diminish and ownership of the ship may change easily without a prior 
notice. Equally, by the principle of flags of convenience, a ship can change 
its identity with ease between ports. These are clear indications that 
attempt to enforce a claim without having the opportunity to take the ship 
into custody, for realistic purposes, are not feasible. Thus, ship arrest is a 
legal mechanism that prevents anyone from moving the ship in order for 
it to serve as security for a claim. Ship arrest is a pre-trial remedy peculiar 
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to maritime and admiralty law and has become a very important remedy 
for the maritime creditors/claimants.1 
Therefore, if a claim involving a ship is brought to a court, the ability of a 
successful claimant to realize his or her claim often depends on whether 
there is a valuable asset (usually the ship), within the legal reach of the 
court that can be sold to pay claimant.  This is the reason why recovery a 
debt from a person operating in the maritime trade has been described as 
the creditor‟s nightmare.2 
Ship arrest as a pre-judgment security is basically of the greatest 
importance to the ship mortgagee and other maritime creditors, who are 
always faced with the threat of not being able to recover their debt from 
an unscrupulous mortgagor or debtor, where the debtor‟s ship – the main 
asset on which so many maritime creditors depend in extending credit 
should sail away without the debt being paid.3 In some cases, after 
judgment on the merits has been obtained, the execution becomes 
practically impossible on the basis that the res (the ship) against which the 
judgment is given could not be located or had sailed away to an unknown 
jurisdiction. A solution to this is to obtain some sort of security from the 
debtor before or during the legal proceedings and arrest of the ship is the 
most usual way to obtain such security. 
Ship arrest therefore, can be described as a powerful measure of interim 
relief.4 Arrest renders the ship as security in the hands of the court for the 
claim and this security cannot be defeated by the subsequent insolvency of 
the owner of the arrested ship.5 This pre-trial remedy has been 
traditionally justified by the assumption that most admiralty cases involve 
international commerce and that most assets in maritime commerce 
(Particularly ships) are highly mobile.6 
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Over time, various jurisdictions have developed different systems and 
rules governing the right to arrest a ship. In some common law countries 
whose maritime law is primarily derived from the admiralty law of 
England, like Nigeria and Canada, the arrest of ships in an action in rem is 
the basic procedure in which ship mortgagee and other maritime 
claimants rely for the security of their claim.7 And in these common law 
countries, a ship could only by arrested in the limited number of cases 
where claimants are entitled to enforce their claims in a proceeding in rem 
and in addition, only the ship against which the claim is asserted can be 
arrested.8 While in some cases a sister ship can also be arrested. 
Therefore, in considering the subject, this paper would examine the 
meaning and nature of ship arrest, right and basis of arrest, procedure for 
arrest, release from arrest and payment of bail, purpose and legal 
implication of ship arrest, right and obligations of parties thereto. This 
paper would examine the aforesaid in line with extant Nigerian laws and 
relevant international conventions on the arrest of sea-going vessels. 
 
Meaning and Nature of Ship Arrest 
Ship arrest has been defined as the “detention of a ship by judicial process 
to secure a maritime claim, but does not include the seizure of a ship in 
execution or satisfaction of a judgment”.9 It is a common law procedure 
where a ship may be detained by admiralty court at the institution of or 
during an action in rem to provide pre-judgment security for the ship 
mortgagees and other maritime claimants‟ claim.10 It also means when a 
ship, is detained by an admiralty court to provide security for maritime 
claim before a judgment is handed out. It must be noted that a party to a 
proceeding may be a motion ex parte apply for a warrant of arrest in 
respect of the ship against which the proceeding was commenced.11 The 
ship must be within jurisdiction that is, within Nigeria territorial water or 
is expected to arrive there within three days.12 
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It must be noted that the type of arrest and detention of ships as provided 
by law differs from seizure of ships or property in enforcement of 
judgments. The substantial difference between arrest covered by the 
convention and seizure excluded from its scope is that the former is a 
security measure which is requested before the claim is heard on the 
merits. Its purpose is to preserve the res or security in lieu of the res until 
judgment on the merits is obtained. The seizure on the other hand is a 
manner of enforcing a judgment and satisfying the claimant out of the 
proceeds of sales.13 It must be noted that the purpose of the definition is to 
exclude from the scope of the convention as well as the Admiralty 
Jurisdiction Procedure Rules, all enforcement procedures, irrespective as 
to whether the seizure of a ship is effected on the basis of a judgment or 
any other order  issued by the court.14 Similarly, the arrest of a ship 
ordered by a criminal court in connection with any type of crime (for 
instance, smuggling) is excluded from the scope of the convention,15 and 
AJPR. 
For a further understanding of the gist of this paper, further clarification 
of the words claimants and claim must be made. Claimant means a person 
who alleges that a maritime claim exists in his favour.16 In this context, 
„claim‟ is not used in sense of an established right to obtain certain sum of 
money or title to  or possess of ship. It follows that when considering an 
application for the arrest of ship, the court should not determine the 
merits of the claim or establish whether or not the claim exists, but should 
merely make a preliminary investigation in order to find out whether the 
contention that certain claim exists is reasonable.17 
 
Right and Basis of Arrest 
By the provisions of international convention18 any ship flying the flag of 
one of the contracting states may be arrested in the jurisdiction of any of 
the contracting state on the basis of any maritime claim.19 The concept of 
what constitutes maritime claim for the purposes of the arrest convention 
is extremely broad and encompasses virtually all claims of a maritime 
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nature, whether or not they give rise to a maritime lien or privilege. They 
include: (i) claims for collision, (ii) personal injury, (iii) salvage, (iv) cargo 
damage, (v) general average, (vi) supply and repairs, (vii) wages, (viii) 
mortgages and claims relating to disputed ownership of a vessel, charter 
parties, and carriage of goods,20 amongst others. It must be noted that 
outside the provisions of the arrest convention, there are numerous 
reasons for the arrest of ship in Nigeria, which are in addition to those of 
the convention and they may vary from jurisdiction to jurisdiction. These 
other reasons include default in ship mortgage agreements, protection of 
the rights of persons who have lien on the ship, customs regulations 
violations, in furtherance of execution of court orders and judgments, non-
compliance with health and safety standards, willful violations of 
international rules and conventions21 amongst others. Equally, where a 
ship sails without valid papers and certificates, it is a valid reason for its 
detention. In the same vein, a ship could be ordered to be detained by the 
minister, where the minister has reasons to believe upon a complaint or 
otherwise that a ship is unsafe.22 
Thus, on the basis of the foregoing, a ship may be arrested. So, a maritime 
claimant may arrest either the particular ship in respect of which the 
maritime claim arose, or any other ship which is owned by the person 
who was, at the time when the maritime claim arose, the owner of the 
particular ship…23 
The implication of the above provision under the arrest convention in one 
limb is that, the claim must relate to a particular ship. Claims against the 
ship owner, for instance, that relates to the maintenance or operation of 
his ships but are not related to a particular ship, cannot be secured by 
means of arrest of one of the ships owned by him.24 This position was 
supported by Lord Diplock in The Eschersheim, when he stated that: 

It is clear that to be liable to arrest a ship must not only be the 
property of the defendant to the action but must also be identifiable 
as the ship in connection with which the claim made in the action 
arose25 
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In another limb, the right of arrest aforesaid under the Arrest Convention 
is extended to other ships in the same ownership. This is known as “Sister 
ship arrest. Lord Diplock in The Escherseim equally noted that “the sister 
ship arrest represented a compromise between the wide powers of arrest 
in some civil law countries… and the limited powers of arrest in England 
and other common law countries.”26 However, in Nigeria a similar 
position is provided for under the AJA27 and AJPR28 respectively. A 
combined reading of sections 4 and 5 AJA, and Order 7, Rule 6 paragraph 
6(1) (i), (ii), (iii a) show that a warrant could be sought against a ship that 
is subject of the action and that which is not subject of the action (sister 
ship) provided that in the case of ship that is subject, the relevant person 
was, when the cause of action arose the owner or charterer of or in 
possession or in control of the ship in connection with which the claim 
arose, while in the case of ship not subject to the action, the claimant has 
reasonable grounds to believe that the ship against which the warrant is 
sought is beneficially owned by the person who is the owner of the ship 
that is the subject of the action.29 
Where ship is sold after the maritime claim arises but before the arrest is 
applied for authorization to arrest will be refused unless the claim is 
secured by a maritime lien under the 1926 Liens and Mortgage 
Convention or the arrest is permitted by the national law.30 The AJPR 
provides that, a warrant of arrest may not be issued in the case of a ship… 
whose beneficial ownership has, since the issuance of the writ of 
summons, changed as a result of a sale or disposal by any court exercising 
admiralty jurisdiction.31 
 
Procedures for Arrest 
By virtue of the provisions of the constitution, the court vested with 
admiralty jurisdiction and the power to adjudicate over maritime claims 
including the granting of order for the arrest of any ship within the 
Nigerian territorial waters is the Federal High Court.32 For a maritime 
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claimant to effect the arrest of a ship he or she must adhere to the 
procedure set out under the Admiralty Jurisdiction Procedure Rule.33 
The procedure is that, once the maritime claimant establishes that a 
maritime claim has arisen and an action in rem commenced against the 
ship, he may by a motion ex parte apply for a warrant for arrest of the 
ship against which the proceeding was commenced once the ship is within 
Nigerian territorial waters or is expected to arrive there within three 
days.34 The application (Motion Ex parte) must be supported  by an 
affidavit35 of urgency which  must be sworn to buy him or his agent 
stating the nature of the claim which has arisen in connection with the 
ship, the name of the ship and her port of registry, if known, the name of 
the relevant person (where the claim is by virtue of section 5(4) of the 
AJA), that the relevant person was the owner, when the cause of action 
arose, where warrant is sought pursuant to s. 5(4) (b) against a sister ship 
that the claimant (deponent) has reasonable grounds to believe that the 
ship against which the warrant is sought is beneficially owned by the 
person who is the owner of the ship that is the subject of the cause of 
action.36 It must be noted that the claimant must file the writ of summons 
which must be accompanied by a statement of claim and a copy of every 
document to be relied on at the trial.37 Upon filing the summons, the 
claimant must within 7 days file written statement of his witnesses which 
shall be adopted on oath at the trial.38 
It must be noted that the claimant in addition to the above , is required to 
procure a search to be made in the caveat book for the purpose of 
ascertaining whether there is caveat against arrest in force with respect to 
the ship subject of the proceedings before a warrant of arrest would be 
issued.39 Where a caveat exist  or has been entered against the arrest of 
that particular ship the caveator must undertake to enter appearance in 
the action and pay a stated amount or give an undertaken or guarantee for 
the arrest  and  the warrant of arrest shall  not be issued. However, it must 
be noted that where a ship is under arrest already, filing of a caveat 
against its release may require undertaking in damages against release 
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from arrest of the ship in court so as to allow further arrest of the ship. It 
must be noted that the caveator must have an in rem interest over the ship 
for the court to honour the caveat. This was the position in BP (South West) 
Pacific Ltd V. The Owners of Motor Vessel ‘Cregta 1;‟40 where the plaintiff 
filed an admiralty action in rem for fuel supplied to the defendant vessel. 
It led to the arrest of the vessel. The plaintiff and defendant settled and the 
plaintiff intended to withdraw the claim and discontinue security for the 
arrest. The court allowed an intervenor who filed a caveat against release 
of the vessel. The court not being satisfied that the caveator had an interest 
in rem against the vessel, ordered the release of the vessel. The court stated 
that telephone bills and management fees do not constitute claims in rem. 
A claim for fishing line dated back to when vessel was licensed for fishing 
and court declined to lay that at the door of the defendant now.41 
The claimant is also required to undertake to indemnify the Admiralty 
Marshall for his expenses in effecting the arrest42 as well damages in 
favour of the defendants in case the application turns out to be frivolous. 
This is because, the arrest and detention of the ship may have a negative 
impact on the business of the defendants if it turn out to be frivolous and 
of no effect.43 Also,, the warrant would not be issued if the beneficial 
ownership of the ship changes due to the judicial sale since the issuance of 
the writ of summons.44 
Once the court is satisfied that a prima facie case for the arrest of ship has 
been disclosed by the affidavit supporting the motion ex parte and all 
necessary undertakings as to Admiralty Marshall‟s expenses to effect the 
arrest as well as to the damages to the defendants in case the application 
turns out to be frivolous, the warrant of arrest shall be issued by the judge 
and it shall be as in form 7.45 The warrant so issued, is usually valid for a 
period of 6 month;46 from the date of its issue and may be renewed from 
another period of 6 months; and it shall be executed by the Admiralty 
Marshall or his substitute.47  
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It must be noted that the warrant can only be executed on a ship unless 
the writ of summons in the proceedings concerned has previously been 
served or is to be served concurrently with the execution of the warrant;48 
and the warrant may be executed on any day.49 And the execution must 
be verified by an affidavit and the ship upon which the warrant been 
executed shall be under arrest from the time when the warrant is executed 
until it is lawfully released from arrest or sold by order of court.50 
It must be noted that by the provisions of AJA, where a ship has been 
arrested, no other ship must be arrested in the proceeding unless the first 
mentioned ship was invalidly arrested and has been released from arrest, 
or it has been unlawfully removed from the custody of the Admiralty 
Marshal and the Admiralty Marshal has not regained custody of the 
ship.51 
 
Release from Arrest and Payment of Bail 
A ship under arrest may be released upon sufficient bail or other security 
being furnished. Here, the defendant/owner may apply to the court for 
the release of the ship or other property that is under arrest in the 
proceeding.52 So an undertaken or guarantee or bail may be advanced for 
its release and to resume its business by the defendant while the matter 
goes on in court.53 
Thus, upon application for release of an arrested ship, the court shall 
within three (3) days of the filing and service of the application for release 
of the said ship entertain the said application;54 and where the court is 
satisfied that an amount equal to the amount claimed by the claimant‟ or 
equal to the value of the ship whichever is less has been paid into court; or 
a bail bond for amount equal to the amount claimed; or equal to the value 
of the ship, whichever is less has been filed in the proceeding, the 
Admiralty Marshal may, on written application by relevant  person obtain 
the authorization of a Judge to release from arrest the ship or other 
property.55 The effect of this bail posted by the defendant is that it now 
takes the place of the ship and effectively represents the res as security for 
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judgment in favour of the claimant.56 This was the position in the case of 
Owners of MV Miami Maiden v. The Nigerian Ports Authority,57 where the 
court of appeal in explaining import of a ship arrest stated that “the 
purpose of obtaining and order for the arrest of the ship or res is to make 
the defendant put up a bail or provide in advance of the judgment 
adequate funds for security compliance with any judgment that may be 
eventually entered against it”. 
Where in a proceeding concerning a claim for salvage, no release shall be 
made in relation to a ship that has been arrested unless the value of the 
ship or other property that is under arrest has been agreed between the 
parties; or determined by the court. And where a caveat against release of 
the ship is in force a copy of the application for release shall be served on 
the caveator.58 
 
The Purpose and Legal Implication of Ship Arrest 
 

Purpose 
The main purpose of arresting a ship is to obtain security before judgment 
for the claim. And while, the ship is under arrest, it is not allowed to 
move. And during this period, the ship owner‟s business will be 
negatively impacted on as he would not be able to fulfill the contractual 
obligations that will enable him make profits, but at the same time he will 
continue to incur costs. For the ship owner to avoid this, he can put up 
bail for the ship. In practice, the ship owners make arrangement for 
security in the form of a guarantee or undertaking, to be provided by their 
banks or Protection and Indemnity (P & I) Clubs.59   Thus, the mere threat 
of an arrest will often provoke the owners of the ship  into providing 
voluntary security.60                 
Another purpose for arresting a ship is that, it is the most direct interim 
remedy or relief available so as to ensure a fund against which judgment 
may be enforced.  According to Akolokwu,61  quoting the court in, 
Owner’s of MV  Angara & Anor v Chrismatel Shipping Company Limited;62 
“that the Court of Appeal affirmed that the purpose of obtaining an order 
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for the arrest of the ship or res is to make the defendant put up a bail or 
provide in advance of the judgment adequate funds for security 
compliance with any judgment that may be eventually entered against it.” 
And this was further supported by the Supreme Court in the case of 
Ibeabai & Coy (Nig) Ltd & Anor v Oceanic Traders Navigation Ltd.63 
By doing this, the ship or other property so arrested moves to the control 
of the court and unless other adequate security is given, out of the 
defendant‟s power.64      
Equally, arrest of ship can also be taken as the primary mode of ensuring 
the availability of judicial sale, which itself is the means of implementing 
the interest conferred or enforced through the action in rem.65     
 
Legal Implication  
Sequel to the above, where a ship is arrested in an action in rem, a number 
of important legal implications or consequences may arise, and they 
include the followings amongst others. 
(a) The ship comes under the custody of the Admiralty Court. It 

cannot be moved without the court‟s permission and may also be 
immobilized or prevented from sailing. 

(b) The arrest constitutes the ship or other property as security in the 
hands of the court for the claim and this security cannot be 
defeated by the subsequent insolvency of the owner of the arrested 
property.66 In The Cella,67 Fry L.J, stated that: “The arrest enables the 
court to keep the property as security to answer the judgment, and 
unaffected by chance events which may happen between the arrest 
and the judgment”.68 In the same vein, Lopes L.J observed: “…that 
from the moment of the arrest, the ship is held by the court to abide 
the result in the action, and the rights of the parties must be 
determined by the state of things at the time of the institution of the 
action, and cannot be altered by anything which takes place 
subsequently”.69   
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(c) The arrest of ship establishes the jurisdiction on the merits.70 This 
arises from the practical need to be able to satisfy a claimant at the 
jurisdiction where he obtained the security. Otherwise the situation 
may arise where the security obtained would not be transferable 
between the court that has jurisdiction on the merits and the court 
of the other jurisdiction, thus rendering the security obtained 
ineffective.71 

(d) Under arrest, the ship becomes financial security for the claimant in 
rem. What this entails is that, unless the ship owners put up 
security in order to have the ship released from arrest, the ship will 
be sold and the claimants will be paid out of the proceeds of sale.72 

(e) The arrest of ships breaks the time bar for maritime liens.73 
 
Rights and Obligation of Parties 
The parties in an action in rem proceeding have some rights to enjoy and 
corresponding obligations to actualize those rights. These rights and 
obligations are considered hereunder: 
 
Rights and Obligations of the Claimant  
A claimant in rem proceeding has the right to arrest either the particular 
ship in respect of which the maritime claim arose, or any other ship which 
is owned by the person who was at the time when the maritime claim 
arose, the owner of the particular ship. But, the claimant has the obligation 
to, not only commencing an in rem proceeding via writ of summons 
accompanied by a statement of claim, witness statements and other 
relevant annexures but must by a motion ex parte  disclosing a prima facie 
case apply for a warrant of arrest in respect to the ship against which the 
proceeding was commenced and the motion must be supported by an 
affidavit of urgency stating the nature of the claim and that the ship was 
within the court‟s jurisdiction  or is expected to arrive within three days or 
that the ship may leave the court‟s jurisdiction at anytime.74 
The claimant also has the obligation of procuring a search to be made in 
the caveat book for the purpose of ascertaining whether there is a caveat 
against arrest in force with respect to that ship against which the 
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proceeding was commenced.75 The claimant after obtaining the warrant of 
arrest has the right to request the Admiralty Marshal not to execute the 
warrant but the claimant has the obligation to so request in writing.76 
The claimant has the obligation also to undertake to the court on demand 
to pay to the Admiralty Marshal an amount equal to the expenses of the 
Admiralty marshal in relations to the arrest. The claimant has the 
obligation to pay damages to the defendant if his application and 
proceeding against the ship turns out to be frivolous and on insufficient 
ground or without good cause. 
The claimant also has the right to proceed to arrest the ship in a 
proceeding after judgment has been given in the proceeding.77 
 
Rights and Obligations of the Defendant 
The defendant, whose ship has been arrested and detained, suffers a lot of 
setback businesswise. Because, the ship cannot be moved and the owner 
will not be able to fulfill the contracts which enable him to make profits, 
and at the same time he will continue to incur expenses. To end this 
vicious circle, the owner has the right to apply for bail or release of the 
ship. But in practice, it is the obligation of the ship owner to arrange for 
security in the form of payment into the court, an amount equal to the 
amount claimed; or the value of the ship or other property, whichever is 
less; or a bail bond for an amount equal to the amount claimed; or the 
value of the ship whoever is less also.78 
The defendant has the right to be awarded a reasonable compensation for 
any loss, injury, or expenses which he may have sustained by reason of 
such arrest by the claimant but the defendant has a corresponding 
obligation to apply for the payment of such compensation at any time 
before the expiration of three month from the termination of the suit.79 
The defendant also has the right to sue for a wrongful arrest against the 
claimant and the court shall award costs, damages, demurrage and 
expenses against the plaintiff where it is satisfied that the arrest was 
occasioned unreasonably and without good cause.80 
 

                                                           
75

 Ibid.,  Order 7, Rule 1 (2) 
76

 Ibid.,  Order 7, Rule (4) 
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Conclusion 
It is crystal clear that the concept of ship arrest is a powerful procedural 
tool or a „powerful weapon‟ available to every maritime claimant owing to 
the fact that ship being the res in an action in rem proceeding is highly 
mobile and changes its ownership status more often which has constituted 
a great barrier to the realization and recovery of a lot of maritime claims 
including the repayment of loan by ship mortgagees. But with the concept 
of ship arrest which has become an international practice, a potential 
maritime claimant has a glimpse of hope. 
However, there are still attendant problems associated with the security of 
the interest of the arrestor or maritime claimant due to other secret liens 
that might be attached to the res (ship) which are unknown to the 
arrestor/claimant. Beneficiaries of such competing interest most times 
surface during the distribution of proceeds of sale or to enter caveats for 
non-release and to register their interest as well. That notwithstanding, 
arrest of ship in rem proceeding might also turn out to be frivolous on the 
part of the arrestor/claimant which causes the claimant to forfeit any 
undertaken entered into. Nevertheless, it is still a veritable tool for 
realization of interests and claims by maritime claimants. 


