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Abstract 
Maritime lien as a specie of claim within the realm of admiralty law is 
very precarious as what may constitute a maritime lien and its 
method of acquisition and enforcement may differ from one 
jurisdiction to another coupled with the fact that they secretly attach 
to and migrate with ship from one jurisdiction to another. This 
precarious nature of maritime lien and lack of uniformity in what act 
or omission that amounts to a maritime lien to necessitate a claim 
against a maritime property such as ship or the ship owner has 
become a source of concern amongst the key stakeholders of the 
world’s maritime sector. To this effect, several efforts by the 
international community aimed at harnessing a uniform framework 
for the creation, acquisition and enforcement of maritime liens has not 
been successful and it was against this background that this study 
was informed. This paper therefore, thoroughly appraised the creation 
and acquisition of maritime liens on one hand thereby analyzing what 
actions or occurrences that give rise to maritime lien and its 
enforcement on the other hand. Notably, claims such as seaman’s 
claim for wages, salvage, damage done to a ship or master’s 
disbursement give rise to maritime liens and they are basically 
enforced either by an action in personam or in rem under the 
admiralty jurisdiction. 

 

Key words: Creation, Acquisition, Maritime, Liens, Enforcement 
 

Introduction 
Maritime lien, being a particular specie of claim under the admiralty or 
maritime law has been and perhaps will continue to be a subject of concern 
within the realm of international community in determining the uniformity 
of what acts or circumstances give rise to it (maritime lien) to warrant a 
maritime claim against the res or the „res owner.‟  
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Mostly, the action and occurrences that give rise to maritime lien may 
differ from jurisdiction to jurisdiction and the manner and way they arise, 
acquired and/or created as well as enforced within these jurisdictions also 
differ. 
Although concerted efforts had been made by the comity of nations 
through the International Conventions on maritime liens and mortgages 
of 1926, 1967and 1999 aimed at securing uniform framework for the 
recognition and enforcement of these proprietary interests which often 
“travel” with the ships in the course of their operations from one country 
to another but no such uniformity has been achieved due to lack of 
consensus on conflict of laws and principles governing the creation and 
operations of maritime liens.1 
Thus, this paper shall specifically deal with how maritime lien arise, 
created and/or acquired and enforced by discussing the claims to which a 
maritime lien relates or attaches due to various transactions, acts, 
occurrences or incidents that give rise to maritime lien conferring rights 
and interest of a proprietary nature on a maritime claimant. 
 
Creation of Maritime Liens 
The Creation of maritime liens is best appreciated if discussed in relation 
to the claims to which it relates or may attach. 
 
Claims /to /which /a /maritime /lien /relates /or may /attach  
The /maritime lien /is /sui generis/2 because, apart /from the fact that the 
underlying claim /may /arise /ex delicto, /ex/contractu or /quasi ex/contractu; 
contrary /to /most legal concepts,/the maritime lien arises ex lege as an 
automatic incident of a particular relationship between the parties or the 
/occurrence /of particular events.3/Thus, maritime lien is created by 
various transactions and occurrences in Admiralty Jurisdiction that give 
rise to a maritime claim. Most maritime liens arise by operation of law, yet 
some are created by statutes such as Admiralty Jurisdiction Act, 1991 of 
Nigeria.4  However, the/inherent difficulty being faced is/that there is no 
uniformity with respect to the exact incidents and acts that give rise to 

                                         
1
 CL Ilogu, Essays on Maritime Law and Practice.(Elcam) Integrated Services Ltd,(2006) 35 

2
Transol Bunker BV v MV Andrico Unity and Others: Grecian Mar SRL v MV Andrico Unity and 

Others 

1987(3)  SA 794(c), 821 D-F.  
3
 G Hofmeyr, Admiralty Jurisdiction Law and Practice in South Africa (2

nd
 edn, Juta, 2012 ) 280.  

4
Admiralty Jurisdiction Act, 1991(Hereinafter AJA 1991) s. 5(3) 
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maritime liens; as this differ/from jurisdiction to /jurisdiction for 
instance/by the applicable laws of the United State, marine liens arise from 
wider range of marine claims both in contract and in tort5/which /includes:  
Seaman‟s claims for wages,  
i. Salvage  
ii. Tort,  
iii. General average  
iv. The preferred ship mortgage  
v. Supplies and repairs 
vi. Towage, wharfage, pilotage, stevedoring etc  
vii. Cargo /damage /caused /by /improper /loading/, //storage/, /custody /etc  

viii. Ships /claims /against /cargo /for /unpaid /freight /etc 
ix. Charter/-parties  
x. Bottomry and respondentia /bonds/6 
 
While /in /jurisdictions /that /share /the //same legal //history /with the 
English Maritime Law,/such/as Australia7/and South /Africa,8/the only 
maritime claims /recognised as conferring maritime/liens are as follows  
Claims for salvage /remuneration payable/to a person who has rendered 
assistance to a ship in danger or otherwise /at risk/.9 
i. Collision /damage /caused /by /a ship10 
ii. Seaman‟s /wages/11 
iii. Master‟s wages/and/masters‟/disbursement in the course of voyage12 
iv. Bottomry and Respondentia/13/ 
 
Similarly, under the Nigerian Laws/14/and according to the AJA/1991, 
maritime/liens arise/from/the following: // 
i. Salvage/or // 

                                         
5
 Transol Bunker BV v MV Andrico Unity and Others: Grecian Mar SRL v MV Andrico Unity and 

Others 

1987(3)  SA 794(c) at 821 D-F  
6
  G Gilmore & CL Black, The Law of Admiralty (2

nd
 Ed,1975) 627-633 

7
The Acrux [1965] 391 at 403 

8
 (n 2).  

9
  DR Thomas, Maritime Liens (1980) MLAANZ Journal, 12-13 

10
 Harmer v Bell The Bold Buccleugh (1852) 7 MooPC 267. 13 ER at 884 

11
 The Neptune (1842) 166 ER 81 

12
The Ever Success (1999)1 Llyod‟s Rep 824 

13
Ibid. 

14
 (n 4), s. 5(2)(3) 
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ii. Damage done by a ship or  
iii. Wages of the master or of a member of the crew of a ship; or  
iv. Master‟s disbursement./ 

 
While according to the MSA, 200715 sources of maritime liens are: 
i. Wages/and other sums due to the/master, officers and other members 

of the ship‟s complement in respect of their employment on the ship; 
ii. Disbursement of the master on account of the ship; 
iii. Claims in/respect of loss of/life or personal injury occurring whether on 

land/or on water in direct connection with the operation of the ship; 
iv. Claims for salvage, wreck removal and contribution/in/general average;  

v. Claims for canal /and /other waterways, dues and/pilotage dues.16/ 
 

It must be/noted that/the/above provision of AJA are basically traditional 
liens which are distinct and distinguishable /from the statutory lien which 
includes / 
i. /Claims arising from the supply/of necessaries / 
ii. /Claims relating/to title or/ownership of a ship  
iii. /Port, harbour, canal or light charges or dues  
iv. /Claims/for repairs/to/a ship  
v. /Carriage/of goods or person by ship // 
vi. Mortgage claims etc17/ 
 

A brief discussion on the claims relating to maritime/liens as provided by 
the Nigerian legislations and stated above are as thus: 
 

Claims/relating to/salvage,/wreck/removal and contribution in general 
average/ 
Section 5(3)(a) of the/Admiralty/Jurisdiction/Act18/by/reference recognised 
salvage as/a maritime lien while by section 67(d)/of the MSA 2007 claims 
for salvage, wreck/removal/and contribution in/general average shall be 
secured by maritime lien on/ship and the Federal High/Court/is vested 
with the jurisdiction over claims relating to salvage.19/For a claim to 
acquire a maritime/lien, the underlying claim has to/meet/the pre-

                                         
15

 The Merchant Shipping Act, 2007 CAP M11, LFN 2004 (Hereinafter MSA 2007] s. 67 (a-e) 
16

 Ibid. 
17

 AJA 1991, Cap A5 LFN, 2004, s.2 (2)(a) para (ii, iii and iv) and (3) (f, k and n) 
18

 Admiralty Jurisdiction Act, 1991 Cap A5 LFN, 2004 
19

 Constitution of the Federal Republic of Nigeria 1999 (as amended) Cap C 23 LFN, 2004, 

s.251(1)(g); Federal High Court Act 1974 [Hereinafter FHC] s.7 
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requisites of a salvage/claim/as/follows:/the property salvaged must be/in 
imminent danger, the salvor must carry out his services or duties with 
the/aim/of salving/the res/and/the service/must be rendered voluntarily 
and/not pursuant to a contractual or legal duty.20 
However, where the salvage is hired at a daily/rate/under a/contract 
which did not/contain/a no/cure-no pay provision, the/salvor is entitled to a 
maritime/lien/for salvage.21/It must be/noted that where two salvors were 
involved, the first has the onus of proving that his efforts contributed to 
the second salvor‟s ultimate success in salvaging the ship and/that/he (first 
salvor) failed/to free the ship from the/strand due to either by adverse 
weather or by the alleged/ineptitude/of the stranded ship‟s master before 
he would be allowed an award even/though his efforts to/free the 
stranded ship was not successful/.22/ 
In terms /of/ranking of claims it/is/important to note that salvage/ranks 
higher.23 A salvor‟s lien ranks/first and in reverse order of time if there is 
more/than/one/salvor.24 / 
 

Damage done by a ship// 
This claim is by reference/recognised in /section/5(3) of the AJA/while 
section /67(c) of /the MSA 2007 provides /that /claims /in /respect /of loss of 
life or personal injury occurring whether on land or water in/direct 
connection with the operation of the/ship are secured by maritime lien on 
the ship. And the first/issue whether a maritime lien could arise/or be 
acquired/from damage, loss of/life or personal/injury/caused by/a collision 
or direct connection with/the operation of a ship/was/raised/and 
addressed in The Bold /Buccleugh25/where/it held that/damage/creates/a lien 
on the ship that has caused the collision. And for any incident to/fall 
within the phrase “damage/caused by a ship” the damage must not 
only/be the direct result or natural consequence/of something/done/by the 
officers in charge navigation/of the/ship, but the ship itself must be the 
actual/instrument by which the damage was done.26 The most popular 
example/of this, is the case/of collision, which is specifically/stated in the 

                                         
20

 G Hofmeyer, Admiralty Jurisdiction Law and Practice in South Africa (2
nd

 Ed, 2012 Juta) 167 
21

 C Hill, Maritime Lien (6
th

 edn, LLP, London) 123 
22

 Ibid. 
23

 (n 15), s. 68 
24

 (n 21), 124. 
25

 Ibid. 
26

 (n 10), 267 
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convention. However, it must be noted that physical contact between the ship 
and whatever object that sustains the damage is not essential as a ship may 
cause a wash by which some other ship or property on shore is 
damaged.27/What is important is that/the ship/itself the actual instrument 
by/which/the damage/was/done.28/Therefore, for an occurrence to be 
“damage caused by a ship” and thus qualifies/as giving rise/to a maritime 
lien three conditions /must /be /met; /which /includes (a) the damage/must be 
caused by /something /done /by /those in charge of /the operation/or 
management of/the ship physically. (b) the ship/must be the actual or noxious 
instrument by which the damage/is done (c)/the damage/must/be sustained 
by person/or property external to the ship.29/ 
Thus, the principle that the damage need not necessarily be caused by direct 
contact/is now well settled and/recognised. That is, the/damage need not be 
physical damage. This was/the/case in the/Dagmara/and Ama Antxine30 where 
the/plaintiff brought a claim because their/fishing ship was/forced 
to/leave/fishing/ground/due to alleged dangerous navigation of 
/the/defendants‟ ship. But, normally there is a maritime lien for claims 
involving damage done by a ship such/as in/a collision scenario/.31/ 
 

Wages of the/Master/or of/a Member of the Crew in a Ship / 
Under the/Admiralty/Jurisdiction Act32/and/the/Merchant Shipping Act33 a 
maritime lien is conferred on wages and acquired or created for wages 
earned on the ship. According to Hill, wages/include emoluments such as 
taxes, national insurance/contributions, payable by the ship owners.34/ While, 
Hofmeyer, is of the view that wages encompass whatever could fairly be/said 
to have been earned by the seaman‟s service or whatever the seaman received 
in/the/course of such service/as/recompense for the execution by the seaman 
of his or her duties or the benefits which accrued to/the/seaman by reason of 
his or her employment.35/It must/be noted that a master‟s claim/for wages 
ranks pari passu (that/is/equally) with seaman‟s claims for wages.36/ 

                                         
27

 (n 21), 92. 
28

Ibid. 
29

Ibid. 
30

 [1988] 1Lloyd‟s Rep 431 
31

 (n 21), 93. 
32

(n 4), s. 5(2) (3) 
33

(n 15), s.67. 
34

 (n 21), 97. 
35

(n 3). 
36

The Royal Wells [1984] 1lioyd‟s Rep 255 
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In Tetley‟s view,/the „seaman‟s lien/for wages is/a/true traditional 
maritime lien.‟37/It is also because/liens /for wages /are/seen as sacred/liens 
which the sailor is entitled /to /against all other persons to the proceeds as 
a security/for/his/wages.38 /Thus, /according /to Thomas,39//the result of 
considerations of public/policy and the special sympathy extended by the 
court to the common seaman/is based on the idea that they/have provided 
service to the ship/itself and not necessarily to the owner or charterer.40 
However, it must be/noted that severance pay has/been held not to/give 
rise to a maritime lien.41/ 
 
Master’s /disbursements 
Both Nigerian and /English law recognise a maritime lien in respect of 
master‟s/disbursements in as much/as the/disbursements/were/for benefits 
of the ship and within/the/scope of /master‟s /authority.42 In the views of 
Hill, the disbursements must be properly/incurred/by a master on account 
of the ship/for a maritime lien/to arise.43 But shippers, charterers or agents 
do/not have/a similar lien./ 
It must/be noted that the/above are traditional liens which/are different 
and/distinguishable/from/the/statutory liens otherwise known as statutory 
rights in rem.44/ 
 
Maritime Liens Distinguished from Statutory Rights/in Rem/ 
Maritime liens are not the same with/statutory liens or rights in rem. 
While/maritime liens are/creatures of/the common/law/and, to a/limited 
extent,/statute,45/statutory liens or rights in rem are mainly creatures 
of/statute.46/Thus,/statutory liens or rights in/rem/include claims different 

                                         
37

 W Tetley, Maritime Liens and Claims (2
nd

edn,1998) 271  
38

 The Madonna D’Idra (1811)1 Dods. 37, 40; N G Michael, „The Protection of Seafarers, Wages 

in Admiralty: A Critical Analysis in the Context of Modern Shipping‟ (2008) 22 Maritime Law 

Association of Australia and New Zealand Journal, 134. 
39

 (n 9), 302. 
40

 J Lane, „Should Australian Courts Accept or Refuse the Aid of Private International Law When 

Considering  to  Enforce Foreign Maritime Lien?‟ (2009) [16] 1 E- Law Journal: Murdoch 

University Journal of Law 32, 34. 
41

The Tacoma City [1991] 1 Lloyd‟s Rep 330 
42

 (n 40). 
43

 (n 21), 97. 
44

Tawa Petroleum Products Co. Ltd. The Owners of M.V “Sea Winners” & Ors Vol.2 NSC at 25  
45

(n 4), s. 5(3) 
46

Ibid., s. 2  
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in character /from /the general maritime/liens and they include claims 
relating to title or/ownership of a ship, mortgage of a ship, ports, harbour 
canal or light tolls charges or dues. Carriage of goods or persons by ship, 
use or hire of a ship, insurance premium for a ship, good or cargos carried 
by a ship.47/While liability in maritime liens attaches to/the ship in 
question despite change /in ownership, statutory/right in/rem is /lost upon 
change of beneficial /ownership/. / 
Equally,/in/maritime liens, liability attaches to the ship immediately the 
cause of /action arises /whether /is /initiated /or /not /while /the statutory 
lien /or right /in rem does not arise until a writ is issued by the claimant to 
enforce/the/right/.48 
 
Enforcement of Maritime Liens  
The term Maritime lien, no doubt, is a legal concepts which constitutes an 
encumbrance on maritime property –the res. While maritime lien is 
inchoate and crystallizes only upon the lienee bringing an action in rem, it 
must be noted that maritime lien as legal concept provides an enduring 
remedy to an injured party as a lienee, in difficult circumstances as the 
ship (as a res or security) may sail out of jurisdiction with no immediate 
possibility of locating her, and it may be practically impossible to get 
across to the owner abroad or the court may lack jurisdiction to entertain 
the claim where it arises,49 due to conflict of laws and legal uncertainty, 
because in any of those circumstances, the lien attaches to the ship and 
travels with it into whosever possession it may subsequently go.50 
Therefore, the enforcement of maritime lien in Nigeria, as a matter within 
the admiralty jurisdiction is provided and regulated by the Admiralty 
Jurisdiction Act.51/This Jurisdiction is/vested/exclusively/in the/Federal 
High/Court by the/Constitution/of/the/Federal Republic/of Nigeria 199952/ 
and the/appellate/jurisdiction/is/vested/in/the/Court of Appeal53/and the 
Supreme Court.54 

                                         
47

 The Colonial Courts of Admiralty Act 1890, s. 5(3). 
48

 I O Smith, Nigerian Law of Secured Credit (Ecowatch Publications Nigeria Ltd, Nigeria 2001) 

247 
49

 P Wood, Comparative Law of Security and Guarantee (London, Sweet and Maxwell) 275.   
50

The Rippon City (1957) 226 
51

(n 4),  s. 1 
52

 (n 19), s. 251(1)(g). 
53

Ibid., s.240 
54

 Ibid., s.233 
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The/admiralty jurisdiction of the/Federal High Court/includes amongst 
others the jurisdiction to hear and determine any question relating to a 
proprietary interest in a ship or aircraft or any maritime claim as specified 
in section 2 of the Admiralty Jurisdiction Act.55 But for the purpose of this 
study it must be noted that not all the maritime claims under the 
Admiralty Jurisdiction Act or the Merchant Shipping Act qualify or give 
rise to a maritime lien.  
Unlike the United States law, England and other Common Wealth 
countries that apply English maritime law including Nigeria recognise a 
few list of traditional maritime liens which will warrant the arrest and 
detention of a ship with the aim of enforcing maritime lien holder‟s right 
which include salvage, damage done by a ship, wages of the master or of a 
member of the crew of a ship and master‟s disbursement56. 
By virtue of the/Admiralty Jurisdiction Act,/an enforcement of /maritime 
claim may/be done/by/two ways, namely/, 
(i)/ An action in personam:/It is an action inter/parties/founded/on 

personal /service /which /leads /to /a /judgment /against /the person 
of the /defendant.57/An /in personam action/has been likened to an 
action/in tort or contract which looks/at the/personal liability of /the 
persons/involved/when the/cause of action arose. It is a method of 
enforcement of/a/claim which seeks to compel the defendant to act 
or cease/from/acting.58/ 

 It may be brought in the court /in all cases within the admiralty 
jurisdiction /of /the /court/59/except /that /no /ship /or other property 
previously arrested/in/a proceeding/on a maritime claim and 
released upon/any undertaking/can/be/re-arrested /in a proceeding 
in/relation to the/claim by/reason/of/default in or non-compliance 
with/the guarantee or undertaking /given to procure /the /release of 
the ship or property or/for some/other sufficient reason unless by 
court orders.60 

 

                                         
55

Ibid., s. 1 
56

 AJA 1991, s. 5(3) 
57

 A Falase- Aluko, “New Developments in the Admiralty Jurisdiction of the Federal High Court 

in Nigeria” Journal  of African Law, [39](1) (1995) 64-78 particularly at 68. 
58

 DC Jackson, Enforcement of Maritime Claims (4
th

 ed, LLP, London 2005) 225 
59

 (n 4), s. 5(1) 
60

Ibid., s.6 
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(ii) An action in rem: It/is/an/action founded /on /service /or proceeding 
against the res which once instituted may be made effective by the 
arrest and detention of the res proceeded against, and followed, if 
necessary, by the/judicial sale of /the res and with the 
claim/satisfied out of/the proceeds of sale. It may/be brought in any 
case/in which there is /a maritime lien or other charge on any ship, 
aircraft or other property for/the amount claimed.61 Equally, an /in 
rem action is maintainable in the case of/a claim relating/to the 
possession of a ship, title to or ownership of/a ship or a share in a 
ship, mortgage of /a ship‟s freight, a claim for interest in respect of 
a claim referred to in any of the paragraphs (a) to (t) of section 
2(3)/AJA 1991/62 and any question arising as/to title to the proceed 
of the sale of ship.63 

 
It must be/noted that/whether a/maritime claimant adopts an action 
personam/or an action/in rem for the/enforcement of his claim, the 
proceedings in court are/guided by Admiralty Jurisdiction Procedure 
Rules,64/and may be/initiated/via a writ.65 
In terms of enforceability of/maritime/liens by virtue of English and 
Nigerian/law, the action in/rem/entitles the maritime lienee to sue the 
res/and ask that the res/be arrested and sold.66/The proceeds of the sale will 
in turn/be applied to make good/the claim and the purchaser obtains 
a/title/free/of/all/encumbrances/which/is/good against/the world.67  
 
According to/Scott L./J, describing the role of the Admiralty court in 
relation /to /maritime /lien /in /The Tolten68/stated /as /follows: 
The court has an executive function of arresting and selling the ship, so as 
to give a clear title to the purchaser and thereby enforcing distribution of 

                                         
61

Admiralty Jurisdiction Act, 1991, cap A5 LFN 2004 s. 5(3) 
62

Ibid., s. 5(2) 
63

Ibid.,  s. 5 (6) 
64

 Admiralty Jurisdiction Procedure Rules,2011 
65

Ibid.,  Order 3 Rules 1, 2, 3 and 4 
66

 C Walker, „Due Process and Rule C: The Constitutionality of the Admiralty in Rem’ (1981) The 

Maritime Lawyer 6  249 at 252 
67

Ibid. 
68

 The Tolten [1946] 135 
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the proceeds amongst the lien creditors in accordance with their several 
priorities and subject thereto ratably.69 
Thus, enforcement of maritime/liens may be/made against other creditors, 
the ship/and/or against a/bona fide/purchaser/without notice70/upon 
action in rem being brought, and for the purpose of this study with respect 
to maritime lien detailed discussion would be given to action in rem. 
 
Action in rem 
As earlier stated,/the maritime lien/is inchoate and crystalises only upon 
the/lienee/bringing an action in rem. An action in rem/is brought 
principally against the res71  (ie the ship) for /loss or damage/or harm done 
by it and suffered by another. The res/itself is the defendant and maybe 
arrested by legal /process/72/and /sold /by the court /to /meet /the plaintiff‟s 
claim./An action in rem/may/also lie against the cargo, freight or proceeds 
of sale73/either of the/ship or cargo where the claim relates to any of them. 
But/no/action/in rem shall /lie against any government ship or property.74/ 
 
Procedure for action in rem 
The procedure for action in rem is governed by Admiralty Jurisdiction 
Procedure Rules 2011exclusively for matters within the Admiralty 
Jurisdiction of the court75 distinct from the Federal High Court (Civil 
Procedure) Rules which also applies subject to the Admiralty Jurisdiction 
Procedure Rules.76 The commencement of an action in rem is via writ of 
summons and accompanied by a statement of claim and copies of every 
document to be relied on at the trial.77 Upon filing of the writ of summons, 
the plaintiff (the lienee) shall within 7 (seven) days of such filing, file 
written statement of his witness which shall be adopted on oath at the 
trial.78 

                                         
69

Ibid., 145-146 
70

 DC Jackson, Enforcement of Maritime Claim (4
th

 edn LLP London and Singapore 2005) 488  
71

 (n 4),  s. 5(2) (3) 
72

 Ibid., s. 7(1)(2) 
73

 Ibid.,  s.8 
74

 Ibid., s.24(2) 
75

 Admiralty Jurisdiction Procedure Rules 2011, Order 1 Rules 3(1) 
76

Ibid., Rule 3 (2) 
77

Ibid.,  Order 3 Rule 1   
78

Ibid.,  Order 3 Rule 2 
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It must be noted that the writ must specify a relevant person in relation to 
the maritime claim concerned by way of reference to ownership of, or 
other relationship with the ship or other property concerned79 as a 
defendant or where it is commenced against the ship or other property, 
the writ must identify the ship or such other property.80 
The process shall be served within the jurisdiction of the court on the 
relevant res (ship) or other property that is at the time of service on board 
a ship by securely affixing a sealed copy of the process to a mast or some 
other conspicuous part of the ship, or delivery the same to the master of 
the ship.81 Where access to the ship or other property cannot be 
reasonably be obtained, the process may be served on the ship or other 
property by handing over a sealed copy of the process to or leaving it with 
a person apparently in charge of the ship or other property; or where the 
person refuses to accept service, by placing the sealed copy of the process 
down in the person‟s presence and informing the person about the 
process.82 
However, where the process is to be served outside the jurisdiction of the 
court, it must be done with the leave of the court and the court in giving such 
leave shall prescribe the mode of service and shall limit time after service 
within which the defendant is to enter appearance.83 
The plaintiff/lienee in an action in rem shall by a motion exparte ensure the 
arrest of the res where it is already within jurisdiction to forestall its escape 
from jurisdiction or if it is expected to arrive there within three days.84 The 
exparte motion for the arrest shall be accompanied by an affidavit 
establishing a prima facie case against the res. But what constitutes a prima facie 
case is at the discretion of the court.  
Thus, in exercising its discretion, the court must have regard to the 
commercial implications of the ship or other property constrained due to the 
order of the court.85   Where the ship owner is sued along with the res or 
enters an appearance, the action continues against him as an action in rem 
and in personam and any judgment given by the court is enforceable not only 
against the res but also against such defendant by a writ of fieri facias.86 

                                         
79

Admiralty Jurisdiction Procedure Rules 2011, Order 5 Rules 1 and 2   
80

Ibid., Order 5 Rule 3 
81

Ibid.,  Order 6 Rule 1   
82

Ibid., Order 6 Rule 1 
83
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However, the ship may be released upon application by a party to the 
proceeding. Upon hearing the application for the release, the court if 
satisfied that an amount equal to the amount claimed, or the value of the 
ship or other property, whichever is less, has been paid into the court or a 
bail bond filed in the proceeding for an amount equal to the amount 
claimed; or the value of the ship may authorise a release from arrest the 
ship or other property.87 
 
Enforceability against Other Creditors and where Owner is not liable in 
personam 
Apart from the enforcement of maritime liens against bona fide 
purchasers, it should be noted that there may be enforcement against the 
property (res) when the owner is not liable in personam. A good example of 
cases where maritime lien enforceability against the res when the present 
owner is not liable in personam are instances where the lien arose from the 
acts of compulsory pilots and when the ship is in control of charterers 
under demise.  
In jurisdictions where it is required by law that a ship approaching or 
leaving a harbour must take on a licensed pilot to guide the ship into or 
out of the harbour, the compulsory nature of the appointment relieves the 
ship owner of the personal liability if the pilot causes a collision.88 Gilmore 
and Black89 supported this position and in their views, it is in line with 
commercial usage and jurisprudence and „the primary responsibility is 
upon the ship and that of the owner is not personal, but merely incidental 
to his ownership.‟90 
Equally, where a lien arises while ship is under the lawful possession and 
control of third parties such as charterers or stevedores, the ship may be 
held liable.91 This is premised on the argument that contracts entered into 
by the owner transferring control to a third party should not affect the 
Claimant‟s interest. But it must be noted that where the Claimant had 
notice or prior knowledge of the agreement, this may limit his claims.92 
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In Barnstable,93 the Barnstable collided with Fortuna, resulting in the total 
loss of the Fortuna. The owners of Fortuna proceeded against the 
Barnstable alleging negligent navigation. The owners of Barnstable 
accepted liability but initiated a proceeding for indemnity against the 
bareboat charterer of the vessel. The court of first instance and the Court 
of Appeal found in favour of the Charterer, quoting a clause in the charter 
requiring the owner to pay for insurance as evidence of intent that, as 
between the owner and the Charterer, the owner was to bear 
responsibility for the loss of the Fortuna. The Supreme Court reversed the 
decision and went to define respective obligations of the owner, the 
Charterer and the ship under demise, stating that the ship is liable in rem 
for damages arising out of the charters‟ negligence, even though the 
owner is completely innocent but the Charterer‟s is obliged to indemnify 
the owner against liability suffered by the ship as a result of the 
Charterer‟s negligence.94 
However, Gilmore and Black caution against a wide interpretation of this 
dictum (which has been accepted as settled law in American Law) and 
suggest that it should be narrowly construed, that is, this rule will only 
apply in tort claims and will not be applicable to charter liens if the 
charterer has not been granted power to create contract liens by the terms 
of contract.95 
 
Enforcement of Maritime Liens against Bona Fide Purchaser without Notice 

It must be noted that one of the most striking features of the maritime lien 
is that once it arises, it attaches to the ship and travels with the ship into 
whosoever‟s possession it may come,96 thereby creating a right against the 
ship which continues notwithstanding a change of ownership.97 To this, 
Thomas describes it as an invisible, secret, indelible or inalienable 
encumbrance.98 Therefore, a bona fide purchaser without notice acquires 
ownership of the ship subject to the maritime lien.99 
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In the case of The Bold Buccleugh,100 the issue of ships liability came up 
notwithstanding the owner‟s innocence. In that case, there was a collision 
between the Bold Bucclengh and the Williams. The owners of the Bold 
Buccleugh sold her after collision. Shortly afterwards, and as soon as she 
came within the jurisdiction of the English Admiralty Court, she was 
arrested at the suit of the owners of the Williams. The bona fide purchaser 
without notice, her owner at the date of the arrest, appeared in the 
Admiralty court under protest and contended that he could not be liable 
for collision which occurred before he purchased her. The court accepted 
the assumption that the buyer was a bona fide purchaser who lacked 
notice but relied on The Nestor101 and decided as follows:  
A maritime lien does not include or require possession. The word is used 
in Maritime law not in the strict sense in which we understand it in courts 
of common law, in which case there could be no lien where there was no 
possession, actual or constructive, but express, as if by analogy, the nature 
of claims which neither presuppose nor originate in possession. This was 
well understood in Civil law, by which there might be a pledge with 
possession, and which in either case the right travelled with the thing into 
whosoever‟s possession it came… this claim or privilege travels with the 
thing into whosoever‟s possession it may came. It is inchoate from the 
moment the claim or privilege attaches, and when carried into effect by 
legal process, by a proceeding in rem, relates back to the period when it 
first attached. 102 
 

The court further held that  
This rule which is simple and intelligible is applicable to all cases, it is not 
necessary to say that the lien is indelible and may not be lost by negligence or 
delay where the rights of third parties may be compromised, but where 
reasonable diligence is used, and the proceedings are had in good faith, 
the lien may be enforced into whosoever‟s possession the thing may 
come.103 
Similarly, in The Ripon City104, Burnes J, agreed that the rule set out above 
may prejudice the innocent purchaser but if it did not exist, ship owners 
could avoid lien debts by transferring the ship to third parties. According 
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to Schoenbaum,105 the logic behind this rule is that while the owner may 
have changed, the ship as a separate entity continues in existence and 
remains responsible for the claims and debts against it. Thus, a buyer of a 
ship who does not acquire it via a judicial sale has an imperfect title.106 His 
protection is limited to an indemnification or damages clause in the 
contract of sale and the judicial doctrine of laches (which is an English and 
American Law concept based on the maxim that equity aids the vigilant 
and not those who slumber on their rights. The outcome is that a legal 
right or claim will not be enforced or allowed if a long delay in asserting 
the right or claim has prejudiced the adverse party. The elements of laches 
include knowledge of the claim, unreasonable delay, neglect which taken 
together hurt the opponent).107 While Gilmore and Black opined that this 
doctrine may be used as a defence by an innocent purchaser to obliterate 
the performance of the maritime lien.108 
In the light of the above, it would be proper to critically examine some 
major reasons for the enforcement of maritime liens against the bona fide 
purchaser. 
 
THE RATIONAL FOR THE ENFORCEMENT OF MARITIME LIEN 
AGAINST BONA FIDE PURCHASER 
(i) Inchoate nature of the maritime lien 
One striking reason that has been put forward by English court for the 
enforcement of the maritime lien against bona fide purchasers is the case 
that a maritime lien is inchoate.109 In The Halcyon Isle,110 Lord Diplock 
stated that a maritime lien created no immediate right of property.111 The 
lien is devoid of any legal consequences unless and until carried into effect 
by a proceeding in rem but once carried into effect the charge dates back to 
the time that the claim on which it is founded arose.112 Lord Diplock 
further stated that: 
It is only this retrospective consequence that enables a claimant whose 
entitlement to a maritime lien is still inchoate and has not yet come into 
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effect, to pursue his claim to the lien, as it were proleptically, in a 
proceeding in rem against the ship at a time when it no longer belongs to 
the ship owner who was personally liable to satisfy the claim in respect of 
which the lien arose.113 
 
(ii) Security  
Another striking reason for the enforceability of the maritime lien against 
third parties is to protect the interest of the lien holder who is always and 
ready to relinquish possession of the ship without hesitation. Thus, 
Ryan114 while commenting on the historical perspective of English 
Admiralty Jurisdiction stated that a ship is „a profit marking earning 
machine and has no value when lying idle‟. Thus, if a lienee obtains 
possession of the ship in order for his lien to be valid, it would adversely 
affect the shipping business. 
 
(iii) Public policy 
In respect of the salvage and wages liens, justification by the English court 
for the preference given to the lienees over a bona fide purchaser of the 
ship for value without notice is on the grounds of public policy.115 The 
principles of public policy according to Eyre CJ116 „dictate to civilized and 
commercial countries not only the property, but even the absolute 
necessity of establishing a liberal recompense for the encouragement of 
those who engage in so dangerous a service‟. It is based on this that the 
damage lien,  ranks high in the order of priority and may be enforced 
against bona fide purchasers because an injured party by collision has no 
option, and his remedy in most cases, especially where the ship is from 
outside jurisdiction, is against the ship alone.  
In The Ripon City, 117 Barnes J, in considering the enforcement of maritime 
liens against good faith purchasers of maritime liens, observed that, 
„…although it may be hard on an innocent purchaser, if it did not exist a 
person who was owner at the time a lien attach could defeat the lien by 
transfer if he pleased.118 This justification is also relevant and has been 
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accepted under the Nigerian Law by virtue of the provisions of the 
Merchant Shipping Act.119  Also, if not for the principles of public policy, 
indebted owners could try and extinguish maritime liens by transferring 
the ship to third parties by leaving the Claimant with no remedies to 
recover their debts. 
Nevertheless, on weighing the public policy considerations against the 
rule of equity under the English Law and by extension Nigerian Law, 
maritime liens represent an invisible, secret, indelible or inalienable 
encumbrance 120 and can only be extinguished by specific occurrences; 
such as, where the res is destroyed, by a judicial sale, forfeiture, satisfied 
claim, laches, consent and by lapse of time under section 73 of MSA 2007 
otherwise they remain attached to the ship.121 
 
Conclusion 
In this paper, it has been stated that maritime lien, being a particular 
specie of claim under the admiralty or maritime law has been and perhaps 
will continue to be a subject of concern within the realm of international 
community in determining the uniformity of what acts or circumstances 
give rise to it (maritime lien) to warrant a maritime claim against the res 
(ship) or the res owner (ship owner). From the analysis above, it is crystal 
clear that maritime liens may arise or be created and/or acquired in 
relation to the claims to which they relate or may attach both in contract 
and in tort which are distinguishable from statutory liens or right in rem. 
However, maritime lien constitutes an encumbrance on maritime property 
like the „res’, it also provides an enduring remedy to an injured party, as a 
lienee via an enforcement of maritime lien/claim by either in an action in 
personam or in rem by virtue of the admiralty jurisdiction, notwithstanding 
the daunting conflict of jurisdiction and municipal laws of nations. 
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