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Abstract 
The common means for conducting business activities in a host 
country is through investment contracts, which are commonly 
known as economic development agreements. Economic 
Developing Agreements play a veritable role in developing 
countries especially states that have the resources for its 
development but lack the skill, capital and technology technical 
know-how as we often call it – to bring those resources to its 
maximum use and benefits to advance that state to high status, 
thereby bringing it closer to developed countries. This work will 
thus examine the nature of economic development agreements and 
the legal regime governing same. In doing so, we shall look into the 
history and nature of economic development agreements and 
determine what laws that are designed to govern or regulate such 
agreements.  
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Transactions 
 
Introduction  
Economic Development is the development of economic wealth of 
countries, regions or communities for the well-being of their inhabitants. 
From a policy perspective, economic development can be defined as 
efforts that seek to improve the economic well-being and quality of life for 
a community by creating and/or retaining jobs and supporting or 
growing incomes and the tax base.1 
Agreement is a negotiated and usually legally enforceable understanding 
between two or more legally competent parties. Although a binding 
contract can (and often does) result from an agreement, an agreement 
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typically documents the give-and-take of a negotiated settlement and a 
contract specifies the minimum acceptable standard of performance.2 
Investment contracts are usually conducted through business activities 
and the contracts are commonly concluded between the government or its 
public entities and private foreign investors. Economic Development 
Agreements are established in such a way that the interests of the 
contracting state, which needs the technical skill and know-how of foreign 
experts and the interests of the foreign investor who is to take great risks 
without adequate guarantees are expressed in legally binding agreements 
for effective implementation.  
Contract between states, or their public entities and foreign investors, 
including companies, cover wide range of commercial activities which 
may include selling or purchasing commodities and industrial goods, 
leasing equipment, contracting for turn projects, acquiring technology, the 
mining of mineral or oil resources, or obtaining specialized services.3 
Economic development agreements provide assistance from government 
entities to private companies in exchange for jobs or economic 
development.  The assistance may be in form of cash, loans, tax 
exemptions or other benefits and may be conditioned on the company 
achieving hiring targets or other milestone.4 
The fact that the state enjoys sovereignty over its economic affairs puts it 
on a strong platform to give legal guarantee to the legitimate interest of 
the private contracting party. Thus, foreign investors, in order to obtain 
sufficient protection against the risk of having their rights nullified and 
the contractual equilibrium disturbed as a result of the state’s 
intervention, seek an effective system comprising a mechanism which 
provides sufficient protection against this risk.5 
 
According to Okogbule: 

An economic development agreement is a contract between a host 
country – usually a developing country – and a private foreign 
corporation involving the participation of the latter in a certain 
development project or set of projects in the country either through 
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assistance in the exploitation of natural resources, available in the 
host state or in the construction, manufacturing or other sectors of 
the country‟s economy.6 

 
Importance of Economic Development Agreements 
The importance of economic development agreements may be expressed 
with respect to the agreement itself.  This is because the agreements are 
usually concluded by the parties, the parties not regulated by the same 
law: States are regulated or governed by international law, while foreign 
corporations are regulated by municipal laws of particular countries, 
despite the fact that transnational corporations continue to gain 
international recognition and economic relevance in the international 
scene. 
There has been wide variance between writers whether the transactions 
should be regulated by international law or municipal or state laws.  This 
has created the problem of laws that would regulate economic 
development agreements. 
 

According to Okogbule, 
Consequently, it is of utmost importance that the law governing 
economic development agreements be such as to make them 
productive for all parties to the transactions adequate guarantees 
being made to secure the assurance of the state of the role in the 
development of its territory.7 

 

Furthermore, he asserted that: 
A thread which runs through the writings in this area is the 
general consensus, sometimes concealed, that the validity of 
economic development agreements is to be determined by the law of 
the host state…The law which determine the validity of the 
agreement should for all practical purposes, especially where the 
parties have not agreed on any other rules of law, govern the whole 
of the transaction.  Thus, if we agree that the law of the host state 
governs the validity of the contract that law ought to regulate also 
the attendant incidents of the contract such as performance or 
breach.8 
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From the free world perspective, an important reason in support of 
substantial private assistance to less developed countries is that private 
investment tends, though not invariably, to associate with private areas of 
the economy in the recipient state.9  As state is a party to the foreign 
investment agreement,10 rules of international law cast light upon its 
status. 
 
Historical Development of Economic Development Agreements  
In the past, people sort for a way to survive economic hardship- it all 
began by trade by batter. People exchanged what they had for what they 
do not have and by so doing, the community grew and there was need for 
buying and selling. Countries where exchanging their goods for what they 
do not have from their neighbouring state in order to feed and develop 
their economy. Private individuals entered into simple contracts on how 
they can regulate their economic activities, but in their quest for profit, 
they practically had a free reign to exploit the available economic activities 
and so participated in both domestic and international trade. What people 
never knew was that in their quest for profit in business and expansion of 
their businesses, they were also developing and improving the economy 
of the state, but the unregulated private economic activities led to 
inequalities and distortions in the level of development.  
After the second world war -  where most economies were destroyed, - 
there was need for economic development by some states and despite the 
sovereignty of a state over its natural resources, states soon realized that 
there was much needed transformation of their societies especially in the 
aspect of economic development. Despite the need to develop the third 
world countries, there was also the need for the capitalist states of 
Western Europe and North America as well as the new socialist states of 
Eastern Europe to also see to the development of their economy. There 
was need to exploit the abundant resources of some developing countries 
with the exchange of technical skill and capital. These led developing 
countries to enter into agreement with transnational corporations from the 
developed countries as well.  
The importance of agreement in economic transaction can hardly be over 
emphasized. Since it is the basic start point of any legal analysis of the 
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validity, incidents or enforcement of such commercial relations, hence the 
term economic development agreements. In this area, the agreement play 
an important role, which states the rights and duties of parties and how 
the rights are regulated even in the area of conflict between parties. It is in 
the quest to move from economics and politics to giving the transaction a 
legal instrumentality that the term economic development agreements 
came about.  
 
The Nature Economic Development Agreements 
The concept of permanent sovereignty of nations over their national 
resources was first raised in the United Nations in 1952, in connection 
with the movement for economic development and political 
interdependence by the developing countries.11   Thereafter, it came to be 
viewed as an aspect of human rights.12  In 1958, The United Nations 
General Assembly established the commission on permanent sovereignty 
over National Resources and there laid the foundation for a thorough 
study of the subject and its full impact on, and implications for foreign 
investment in the natural resources of the developing countries.13  After 
three full years of study and debate in different bodies of the United 
Nations system, the General Assembly passed resolution 1803 (XVII) of 
December, 14, 1962 on Permanent Sovereignty of States over their 
National Resources.14 
In cases where foreign capital and technology have been invited to 
participate in the development, the relationship between the host state 
and the foreign investor should be governed by their agreement, the laws 
of the state, and international law. Such agreements shall be observed in 
good faith, but can be abrogated by expropriation, nationalization, and 
requisitioning if necessary for the national interests of the states 
concerned, on payment of appropriate compensation.  The economic 
interdependence between states in areas such as transfer of technology, 
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international trends, and creation of regional economic institutions, 
minerals and fuel usage is not far-fetched.15 
An OECD16 Communiqué pointed out that “Economic and financial 
interdependence between developed and developing countries is an 
increasingly important factor in the functioning of the world 
economy.”17According to Lord McNair18 

Economic development agreements between foreign investors and 
developing states, rich in natural resources but lacking in capital 
or technology, should be governed by a system of general principles 
of law recognized by civilized states. This system of law is not to be 
considered a part of public international law strict sensu, but a 
separate system of law, sharing with public international law “a 
common source of recruitment and inspiration”. 

 
Furthermore, McNair outlined seven features as characterized in 
economic development agreements namely: 

1. The agreements have a “foreign element” because they are usually 
made between a state and a foreign private corporation which owes 
its existence to the laws of a foreign state and derives its capital 
primarily from nationals of the state.  

2. They are not simple contracts of sale, but involve long-term 
commitment to invest large amounts of capital and technology in 
the development of the natural resources of the developing state.  

3. They often involve the creation of rights which are not purely 
contractual but are more akin to property rights, such as the right 
to possess and exercise considerable authority over large areas of 
the territory of the developing state.  

4. Such agreements often vest in the foreign corporation “certain 
rights of an unusual and semi-political character” such as freedom 
from certain taxes and import duties.  

5. They sometimes involve the diplomatic efforts of the state of the 
investor.  
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6. The legal systems of the developing contracting states and the state 
of the investor “frequently have very little in common, either in 
content or in the stages of developments”. 

7. The agreements frequently provide for arbitration of disputes in a 
manner that excludes the national courts of both parties.  

 
Okogbule,19 also gave eight legal characteristics of economic development 
agreements, thus: 

1.  Economic development agreements are usually concluded 
between a sovereign state or a public body of that state, and a 
private foreign corporation or a group of corporations.  

2. They usually involve the long term exploitation of natural 
resources or the construction of vital industrial plants in the 
developing country.20 

3. They invariably form part of the national economic development 
plans of the developing countries and as such have tremendous 
impact on the public sector of their economies.  

4. They often involve the conferment of the private foreign 
corporation of rights which are more extensive than ordinary 
contractual rights. The right to the possession of large areas of the 
territory of the host state often selected by the foreign corporations 
and the right to exercise considerable amount of control within 
such areas.   

5. Certain social and economic obligations are also imposed on the 
transnational corporation. The effect of this is that quite apart from 
the contribution derivable from the main project itself; these foreign 
corporations contribute indirectly to the promotion of welfare 
services in the developing country. 

6. The consequences of the performance or breach of these 
agreements may necessitate the concern and protection of the 
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corporation by the state of its incorporation through the channel 
provided by international law. 21 

7.  In order to take care of any dispute which may arise in the course 
of performance of the contract, stipulations are often inserted in the 
agreement concerning the settlement of such dispute. 

8. The parties can, on the doctrine of “party autonomy,” choose the 
rules of law to govern the operation of the contract.  

 
Economic development is the only way developing countries can make 
progress and this was realized far back as in the 1960s when it was 
asserted that: “Economic development is for the less developed countries 
a matter of survival, an issue as vital as any question of war and peace”22. 
 
Forms of Economic Development Agreements  
There are several forms of economic development agreement, from the 
18th centuries of concession to the 19th centuries of the various forms of 
Joint participation. The awareness these agreement have created on the 
economy of the host states has led to their exercise of greater control and 
the involvement of the state in their operation. The initial type of 
transaction was the Concession Agreement which conferred very 
extensive rights on the transnational corporation to engage in the 
exploitation and disposal of certain mineral resources23 in the territories of 
the host state. After the Concession Agreement the joint venture 
agreement between the parties came, but for the developing countries, it 
limited them to mere ownership of equity shares and membership of the 
management boards but these ventures are still controlled by private 
foreign corporation. We shall take a brief look at some forms of these 
agreements. 
 
A) Concession Agreement 
This is the oldest form of economic development agreement of the 18th 
century - which grants extensive ownership rights to foreign corporation. 

                                                           
21
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This concession is to explore and exploit mineral resources on a land and 
the concession period is usually very long between 50 to 100 years. The 
foreign investors usually pay royalties to the host state, like in form of tax 
over the rights granted to them, but these royalties where very low 
compared to the profits which was made by the foreign company. The 
reason for these inequalities in the bargaining power was because the host 
state were mostly inexperienced as to the kind of operation the investors 
want to carry out and the investors had superior technical skills, 
commercial experience, and expertise which  were lacking in most of the 
developing countries.  
There are advantages to these concession agreements; first, the royalty 
payment is a particularly easy type of levy to administer. To collect tax 
based on units of output, the government needs only have a physical 
count of the volume of production. Secondly, the royalty seems to 
guarantee a certain payment to the government for the depleted resources 
irrespective of the company’s profits and the world market price for the 
resource. As long as there is production or sales, the government should 
receive revenue.24 
Despite the Resolution 1803 (XVII) on the permanent sovereignty over 
natural resources, the early concession agreement in their pristine purity 
precludes host state from exercising sovereign rights over the resources 
covered under such concession. Today, emphasis is made by the 
government to increase participation in the ownership of the enterprise 
and the management of the ventures. 
 
B) Equity– Sharing Arrangement 
Equity sharing arrangement gained prominence in the 1960s with 
ownership of shares by the host state in the transnational corporation that 
is to be involved in the operation-. Normally in equity sharing 
arrangement the host government obtains interest without a financial 
contribution, but in exchange for all or part of its right to levy an income 
tax.  
In this system of agreement government still retain the right to tax but the 
initial capital for exploration are usually provided by the foreign partner 
and they are reimbursed back from the revenue earned. The government 
does not have effective voice in the management of the  corporations in 
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the equity sharing agreement, what happens is that decisions on such vital 
management and operational issues as production methods, procurement 
of equipment, appointment of technical staff still remain in the hand of 
these transnational corporations although awareness is been created for 
the training of the indigenous staff in the technical aspect of such jobs, to 
ensure that they can effectively take control of the enterprises after an 
initial period of under study.  
 
C) Service and Work Contracts  
This form of agreement places right on the host state as the sole owner of 
the natural resource in question while the transnational corporation is 
regarded as a “contractor” or a hired technician. The transnational 
corporations are not seen as concession holders or partners.  
The transnational corporations are taken as working for the host state and 
its service is paid in cash or kind and there is a fixed fee plus a payment 
based on profits. The contractor usually promises to assist in the 
marketing of the products in the agreement.  Service and work gives the 
ownership rights of the host state to its natural resources and the 
effectiveness of these contract depends on the level of technical know- 
how and managerial skill possessed by the host state which helps them to 
monitor the operation of the contractors.   
 
D) Production – Sharing Agreement  
In this form of agreement responsibilities are shared in predetermined 
proportions of the production by the host government and the 
transnational corporation, but these production- sharing contract vary 
according to the particular natural resource available to its development.  
In this production sharing contract, the transnational corporation bears 
the risk of exploration (in financing and technical assistance) but they will 
be paid from percentage of the produce. Ownership of the natural 
resources is vested in the host state while the transnational corporation 
acquired title to own shares in their investment. The managerial pattern of 
work in these forms of agreement is done in phases and submitted to the 
host state for approval.  
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E) Turnkey Contracts 
Turnkey contract can be in the case of Park Plaza State Bank of St. Louis Park 
v. C.W.S. Development Co.25 which states as follows: 

Turnkey Contract “is construction – trade language for a 
construction contract which requires the contractor to bear the full 
responsibility for and the full cost of development until the project 
is complete. Typically, the contractor must obtain interim 
financing, acquire the land, have plans drawn up, manage the 
construction and pay sub-contractors and material men. When the 
project is completed to the satisfaction of the ultimate owner, the 
contractor „turns over the key‟ and receives full payment for the 
development cost accrued.26 

 
Recently, the responsibility of transnational corporation goes beyond this 
definition, it covers the various functional responsibilities in respect of 
production training and operations during the post-construction stage of 
project implementation. These arrangement of contract also implement 
various capital projects such as construction of petrochemical plants, iron 
and steel as complexes, refineries and so on, in the developing countries 
and they have far reaching technological development on these 
developing countries where transfer of technology is achieved. These have 
increased economic development and objective in the economic 
technological advancement.  
 
The Legal Regime of Economic Development Agreements 
Agreements between states and private foreign investors are considered 
neither international agreements nor private contracts. They seem to fall 
within public international law on the one hand, and private international 
law on the other hand. 
As a state is a party to economic development agreements, rules of general 
international law may also apply, however, such agreements are limited 
in subject matter to the extent that the terms in the agreement are 
inconsistent with international standards or in conflict with the UN 
chapter.27 
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The subject matter of the agreement may also conflict with the law of the 
state party. For instance, the law of the state may prohibit the private 
foreign investor form obtaining any interest in land in the state. If the 
investor knows of the prohibition, an agreement under which he was to 
receive an interest in land would normally be invalid. 
Where the transaction is between states, there is hardly raised difficult 
problems that are unresolved, this is because, the applicable laws emanate 
from a combination of state laws or international law would automatically 
apply, especially where the states are subjects of international law. 
There is obviously a feud between jurist from capital exporting countries 
and capital importing countries. While the former is of the view that these 
agreements should be governed by international law, transnational law or 
general principles of law recognized by civilized nations, the latter is of 
the view that municipal laws of the host state should govern the 
transaction. This is not devoid of some exceptions as some jurists in the 
capital importing countries are of the view that since transnational 
corporations are taking up international recognizance, international laws 
should also govern the agreements they enter into especially in economic 
development agreements28. 
It can therefore be deduced that law is important to economic 
development agreements as a regulatory instrument to provide a 
framework to necessitate or guide the economic principles stated in the 
agreements. Dr. Elias rightly states that “Law and economics are 
interdependent instruments of social control … in no country are the two 
kept in water-tight compartments…”29 
 
The Problems Regulating Economic Development Agreement 
In every contract entered by parties, there are terms and rules governing 
those agreements. Every party to the contract has a responsibility to keep 
its own part of the bargain. Where any of the party to the contract fails in 
his or her own part of the contract, the order party can seek remedy 
through the law or will have recourse to the terms of the contract on how 
the issue of dispute is to be settled. 
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 D.A Ijalaye, The Extension of corporation personality in International Law, (Oceana 
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Economic Development Agreements are agreements related to the 
exploitation of natural resources available in the developing countries. 
Majorly, every state desires the development of its economy and the 
wellbeing of its citizens, while the foreign corporations are majorly out to 
make profit and that is why they invest heavily in the exploration and 
exploitation of the state’s natural resources. 
Due to the nature of these agreements the regulatory laws to govern their 
operation where no provisions are expressly made makes it difficult on 
which of the legal framework or legal system to apply.Why it is difficult to 
apply any of the laws (international law, municipal law and the general 
principles of law recognized by civilized nations) is because the 
agreements are concluded between states which are subjects of 
international law, and private foreign corporations registered under the 
municipal laws of particular countries, and regarded as “object” of 
international law30.  
In considering a choice of remedy for disputes arising out of foreign 
investment agreements, one faces two general situations: First, where the 
parties have expressly set forth a method of remedy within the agreement; 
second, where they have not. While some agreements contain provision 
for arbitration and specified the procedure for the appointment of the 
arbitrators. 
The problem to these agreements is which law to be applied during time 
of dispute between parties. 
Some parties decide the: 

(1)  Application of the local law of the contracting state alone. 
(2) Application of principles of law common between the contracting 

state and the state of the investors. 
(3) Application of the law of the contracting state to one part of the 

agreement and international law to other parts. 
(4) Application of international law alone. 

 
The question which is posed by governments between a developing 
country and a foreign investor for the development of that country’s 
natural resources is whether the proper legal system to govern such 
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agreements should be determined by the procedures and practices which 
have been describe above.31 
The answer to this question will depend on whether the purposes for such 
inquiry are the same as for private contracts having international 
connections, or state as a contracting party as well as a sovereign. 
The common practice is that a state as a sovereign having control and 
authority over people and events within its jurisdiction, as well as having 
total responsibility for the well-being of its body politic, a state can make 
sovereign decision and take sovereign action within its jurisdiction. While 
a contractor is deemed to contract under its own law, and its rights and 
obligations are determined under that law.32 

1. Looking at these issues, choosing the investor’s (contractor) own law 
will mean giving away the right of sovereignty of the host state. 

2. For a state to accept the international law it must be proven that there 
was a breach of obligation or to the contrary to any rules of 
international law. 

3. A state may be subject to international law but a private foreign 
investor is not a subject to international law. So there is also a 
problem as to which party is to be bound by the international court 
of justice. 

4. The choice of applying the general principle of law recognized by 
civilized nations. 

 
There are different arguments as to how to regulate these agreements. 
Casteneda33 is of the opinion that those from capital importing countries 
insist that the municipal law of the host state ought to govern. Under the 
municipal law some have argued that the law can be changed by the 
legislation altering the stipulation contained in the agreement and this 
defeats the expectation of the transnational corporation. For the 
International law, because the state is a subject and the private investor is 
not, so the international law cannot stand.  While placing both parties to 
agreement under international law will mean under-mining the 
sovereignty of the host state. 
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According to Lord McNair “the choice is not likely to be made when the 
pair of countries involved, for instance great Britain and Italy, have 
sufficiently modernized their legal system so that the contracting parties 
will be content to adopt one of them for the regulation of the contract or 
one for certain part of the contract and the other for other part”. Here they 
believe that the agreement should be governed by the municipal law.34 
The law is basically that were there are express terms by both parties, the 
term of the agreement should stand and where there is a provision for 
arbitration they should go through it. But where no clear words as to the 
settlement of the dispute, the law which determine the validity of the 
agreement should for all practical purposes, especially where the parties 
have not agreed on any other rules of law, govern the whole of the 
transaction.35 
 
Conclusion  
We may conclude that private investment in the less developed countries 
is both an economic necessity and a desired policy approach. These 
investment agreements or development policies have been guaranteed 
through conventions and treaties between states.36 Lord McNair37 asserts 
that “we must rid ourselves of the idea that the only alternatives are 
public international law or the municipal law of the state party but that 
such agreements are to be governed by the general principles of law 
recognized by civilized nations”. Jessup on the other hand concluded that 
international law or municipal law or both may be applicable.38 
It is noteworthy to say that Economic Development Agreement is an 
important tool that all developing states need typically to improve the 
well-being of its citizens. The use of foreign experts, and especially private 
foreign investors brings the harmony – though with great risk – that the 
parties need through proper laws guiding them to achieve a happy 
ending. 
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Recommendations 
Economic development Agreement has helped in the development of 
nations especially the underdeveloped countries and the western world. 
This is because from the natural resources of the underdeveloped it has 
helped in developing even the western world. These agreement have been 
able to create a relationship between countries and the international world 
at large. But the regulatory laws are inadequate and need to be looked into 
as to which law should govern the transaction between contracting 
parties. 
1) The parties to the agreement should expressly state in the face of the 

contracting document which law should govern them in case of dispute 
or breach. 

2) Whereas, private foreign corporations are registered under the 
municipal laws of the host state, the municipal law of the host state 
should govern their transaction. 

3) Parties to Economic Development Agreements should be bound by a 
common law applicable to the host state and the private foreign 
investor by initiating a level playing ground like the WTO (World 
Trade Organization) and GATT (General Agreement on Trade and 
Tariff) and/or regional laws which is common to the parties.   

4) Where neither international law nor municipal law nor even general 
principles of law recognized by civilized nations can settle dispute 
between the contracting parties, the parties should resort to arbitration. 
Parties should state in their agreement an arbitration clause and the 
number of arbitrators, and how it should be conducted. 

5) Transnational Corporations can place reliance on the rule of 
international law which attaches responsibility on the states when their 
territory does not accord with acceptable standards. That standard may 
be adjudged by reference to the Minimum International Standard (MIS) 
or a National Treatment Standard (NTS).   

 
 
 
 
 


