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Abstract 
It can be argued that no other sea animal has been exploited for 
commercial purposes by humans as ruthlessly as whales. Certain whale 
species before the advent of commercial whaling numbered in hundreds 
of thousands and as a result of reckless exploitation over the centuries, 
these numbers have been decimated. This led to the creation of the 
International Convention on the Regulation of Whales (ICRW) and also 
the Internation Whaling Commission (IWC) to protect the species from 
extinction by the international community. In this vein, a moratorium 
was imposed on commercial whaling in 1982. Japan has recently 
withdrawn from this commission and resumed the practice of commercial 
whaling.The hunting of whales is unique in the sense of regular global 
exploitation due to its ingenuity and scale. From its early days off the 
coast of northern Spain approximately 900 years ago to the development 
of the so-called „floating factories‟ of the 20th century, humans have 
commercially exploited what was believedto be an infinite resource.The 
International community has over the years developed a body called the 
“International Whaling Commission (IWC)”, tasked with the 
responsibility of regulating the exploitation of whales. This paper 
examined the development of the IWC, the different regulations that it 
has formulated to protect the species, the challenges of the Commission in 
executing its mandate, the resumption of commercial whaling by nations 
like Japan and the impact such activities have on the mandate of the 
International Whaling Commission and finds that a mere withdrawal 
from the IWC and the resumption of commercial whaling does very little 
to absolve a state involved in whaling from the dictates and conditions of 
the Commission. 
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Introduction: 
History of The International Whaling Commission (IWC) 
During the entire history of whaling, operations conducted in the high 
seas were justified under the doctrine of mare liberum, or freedom of 
access to the high seas.1The end of the Second World War seemed to spark 
an interest in whaling. Most of the vegetable oil stocks were destroyed by 
the war and there was a shortage of fat and food in the years immediately 
following the war.2 Whales were seen as an adequate means to a 
resolution of the problem. For example, Japan with the backing of the US 
government was allowed to hunt the Antarctic whaling grounds for food3. 
The oil crisis also ensured that the price of commodities increased and the 
effect it had on the price of whales was an increase of nearly 270 per cent. 
The prices did not fall until the mid-1950s4. This motivated the whalers to 
enhance the technology and head back to the Antarctic for whaling 
purposes. Improvements like radar technology, a product of the war, was 
heavily utilized by the Whaling industry. By attaching radar screens and 
company colours to the back of the whales, catchers could leave their kills 
floating in the water to be picked up by the factory boats later5.In 1946, as 
a result of the newfound spirit of cooperation following the war, the 
whaling nations in Washington, D.C set up a regulatory body for the 
whaling industry. It was called the International Convention on the 
Regulation of Whaling. This Convention was signed by all major whaling 
nations.6 The primary purpose of the Convention was to set up a body 
called the International Whaling Commission (IWC), which was 
inaugurated in 1949. The IWC was designed to regulate the exploitation of 
resources in the open oceans. Before the IWC, nations were free to hunt 
whales without restrictions of any kind.7It is important to note that the 
treaty is by no means an agreement by the parties to stop the practice of 
whaling. The signatories, all nations with a history of whaling, recognized 

                     
1
 Cameron S.G. Jefferies, Marine Mammal Conservation and The Law of the Sea (Oxford 

University Press, 2016) 47. 
2
Iselin Theien, Food rationing during World War Two: a special case of sustainable 

consumption? , Anthropology of food, < http://journals.openedition.org/aof/6383> ; <DOI : 

https://doi.org/10.4000/aof.6383>  Accessed on 16
th

 February, 2022 
3
 J.N. Tonnessen, The History of Modern Whaling (Cambridge University Press, 1982) 526-532. 

4
Ibid., 528. 

5
 Joe Roman, Whale (Reakton Books, 2006), l35. 

6
 International Convention for the Regulation of Whaling, 1946 

7
 Smith, Gare. ―The International Whaling Commission: An Analysis of the Past and Reflections on the   

Future.‖ [1984] 16 [4] Natural Resources Lawyer, 543–67. 

https://doi.org/10.4000/aof.6383
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the right of nations to practice whaling while achieving “optimum level of 
whale stocks as rapidly as possible without causing widespread economic 
and nutritional distress”8. To further buttress this point, the preamble of 
the IWC reads; “to provide for the proper conservation of whale stocks 
and thus make possible the orderly development of the whaling 
industry”. 
 

International Convention For The Regulation Of Whaling (ICRW) 
In 1946, a total of 19 nations who are involved in whaling adopted the 
International Convention for the Regulation of Whaling at the 
International whaling conference in Washington. The goals were the 
conservation of whale resources and the orderly development of the 
whaling industry. Article 8 of the Convention provides for the right of all 
parties to the Convention to issue licenses for scientific whaling as well as 
the right of the indigenes to continue their traditional aboriginal 
whaling9. Most importantly, the Convention provided for the creation of 
a body made up of one commissioner from each contracting state and this 
body was given the power to amend the Schedule as it deems 
necessary.10 According to the Convention, for normal decisions, a 
requirement of a simple majority is prescribed. However, for any 
amendments to the Schedule to be adopted by the Commission, at least 
three- quarter of the Commissioners must agree. The Convention also 
provides for dissenting countries to make their dissent known within 90 
days by filing an objection which could be followed by reciprocal 
objections.11 The Convention was open to all countries and it came into force 
in 1948, after it had been ratified by the United Kingdom, USSR, US and 
Norway.12 At the first meeting of the IWC, the decision was made to 
establish committees on matters such as finance and administration, science 
and technical matters. Ever since the first meeting in 1949, the members of 
the Commission and the committeesset-up have met at least once every 
year.13 
                     
8
 International Convention for the Regulation of Whaling, 1946. 

9
 (n 3), 499-506. 

5
 Sebastian Oberthur. The International Convention for the Regulation of Whaling: From Over-

Exploitation to Total Prohibition, Yearbook Of International Co-Operation On Environment and 

Development 1998/99. 

<https://citeseerx.ist.psu.edu/viewdoc/download?doi=10.1.1.580.4039&rep=rep1&type=pdf> 

.Accessed 3
rd 

Febraury 2022. 
11

 ICRW, arts. 3 and 5. 
12

 (n 5).  
13

 Ibid. 

https://citeseerx.ist.psu.edu/viewdoc/download?doi=10.1.1.580.4039&rep=rep1&type=pdf
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The Regulation Of Whaling Under The International Whaling 
Commission 
The IWC adopted a quota system with roots in the 1930s. Norwegian 
whalers introduced a Global quota system defined in “Blue Whale Units” 
(BWU).14 
Under this system, the whales were measured for the average yield of oil 
for an average adult blue whale which was around 120 barrels of oil. For 
example, two fin whales were equal to one blue whale. Two and a half 
humpback whales equaled one blue whale, and six sei whales equaled 
one blue whale.15 This quota system clearly illustrates the „commodity 
status‟ attributed to whales in the 20th century as they were worked into 
the production and consumption cycle of the industrialized world. 
Scientists around the world condemned the BWU quota regime as being 
wasteful of the conservation strategies and encouraged over-hunting, 
however, the practice remained until 1972. Between 1946 and 1951, the 
number of catcher boats rose from 129 to 263 as players in the whaling 
industries raced to see who could kill the most amounts of whales.16 
The BWU system was replaced in 1976 by the New Management 
Procedure. 
 
The New Management Procedure 
This system differentiated whale stocks as follows: 

• Sustained Management Stocks 
• Initial Management Stocks 
• Protection Stocks 

 
In 1974, the IWC partially in reaction to calls for a moratorium on 
commercial whaling, adopted a formal management procedure as 
advocated by the United Nations Conference on the Human Environment 
held in Stockholm.17 This regime was designed to regulate the catches 
from each stock on an individual basis, rather than by some blanket 
action. It was a procedure based on the concept of the maximum 
sustainable yield (MSY). The theory behind this is that through the 
                     
14

 C. Scott Baker & Phillip J. Clapham. Effect of Scientific Whaling: Issues and Alternatives, 

(2004) 19 Trends in Ecology and Evolution, 365. 
15

 Ibid. 
16

 (n 2), 632. 
17

 Lisa Kobayashi, Lifting the IWC‘s Moratarium on Commercial Whaling as the Most Effective 

Global Regulation of Whaling, (2006) SPG Environs Envtl. L. &Pol’y J, 29. 

<https://environs.law.ucdavis.edu/volumes/29/2/kobayashi.pdf> Accessed 23
rd

 February 2022. 

https://environs.law.ucdavis.edu/volumes/29/2/kobayashi.pdf
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workings of the natural responses for a stock to increase when its 
numbers are reduced, at each particular size of stock there is a certain 
surplus of recruitment over natural mortality. This is usually low when 
the stock is at or close to its initial, unexploited level and also very low 
stock levels, and it increases to a maximum at some intermediate point 
somewhere around 50% - 60% of the original abundance.18 The Scientific 
Committee classified stocks in this management regime into the 
categories listed above. Accordingly, a „sustained management stock‟ was 
between ten per cent and below twenty per cent above the MSY level. 
Thus, the regulation prohibited any catches above ninety per cent of the 
MSY for these stocks, with a progressive reduction for any stocks 
estimated to lie between the MSY level and ten per cent below that level. 
The “initial stock management”, was given a similar catch level as that of 
the initial management stock. However, alternative arrangements in 
certain circumstances were given for a stock higher than twenty per cent 
of the MSY stock. For stocks below ten per cent of the MSY level, a 
“protection stock" status was given. The protection stock status implied 
that no form of commercial whaling was permitted to allow the 
maximum rate of recovery towards the MSY level.19 
Although it seems ideal in principle, there were some difficulties associated 
with the New Management Procedure. These have been documented in the 
reports of the IWC Scientific Committee, leading to the development of 
revised procedures. The Committee encountered problems like: 

• Estimating the MSY, 
• The Stock level at which the MSY can be taken, and 
• Determination of the initial level prior to the start of exploitation. 

 
Even in situations where there were estimates available, the annual changes 
due to updates often led to variations in catch limits, especially for stocks 
close to the MSY level.20 Consequently, the Scientific Committee found it 
almost impossible to reach an agreement on any recommendations for the 
classification of catch limits of stocks targeted by commercial whaling, other 
than those for protection stocks. This factor was a catalyst in the decision of 
the commission to implement a moratorium in commercial whaling.21 

                     
18

 Ray Gambell. ―International Management of Whales and Whaling: An Historical Review of the 

Regulation of Commercial and Aboriginal Subsistence Whaling.‖ (1993), Arctic, vol. 46, no. 2, 

Arctic Institute of North America ,<http://www.jstor.org/stable/40511500> Accessed 3
rd

 March 

2022. 
19

 IWC (1977). 
20

 (n 18). 
21

 Ibid. 

http://www.jstor.org/stable/40511500
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The Revised Management Procedure 
A proposal was adopted by the IWC to include in the schedule of the 
Convention. It contained the following wordings which had the effect of 
enacting a pause in the practice of commercial whaling. This pause is 
more commonly known as the “moratorium”: 

... catch limits for the killing for commercial purposes of whales 
from all stocks for the 1986 coastal and the 1985/86 pelagic 
seasons and thereafter shall be zero. This provision will be kept 
under review, based on the best scientific advice, and by 1990 at 
the latest the Commission will undertake a comprehensive 
assessment of the effects of this decision on the whale stocks 
and consider modification of this provision and the 
establishment of other limits.22 
 

The Moratorium On Commercial Whaling 
The moratorium on commercial whaling put in effect by the Commission 
in 1982 has, however proved to be highly controversial and many key 
members of the Convention have sought to by-pass it by various means. 
Some of the methods employed by member states to by-pass the 
moratorium include: 

(a) Reservation, 
(b) Scientific Whaling, 
(c) Aboriginal subsistence whaling, and 
(d) Pirate or “Non- affiliated” Whaling. 

 
(a) Reservation 
According to Article 19 of the Vienna Convention on the Law of Treaties, 
a State may enter reservation provided that: 

• Reservations are permitted under the treaty. 
• If the treaty states that only specified reservations may be made to 

it, the reservation in question fulfils this criterion 
• The reservation is compatible with the “object and purpose of the 

treaty. 
A reservation allows a state to “cherry pick” their treaty obligations and 
essentially permits a government to disregard certain provisions within 
an international treaty. 

                     
22

Joji Morishita & Dan Goodman, The IWC moratorium on commercial whaling was not a value 

judgment and was not intended as a permanent prohibition, (2011) Aegean Rev Law Sea <DOI 

10.1007/s12180-011-0020-z> accessed 3
rd

 March, 2022. 
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The Iceland Experience 
Before their admission in 2002, Iceland had been rejected by the IWC on 
two occasions.23 Its initial attempts were rejected by the IWC on the 
grounds of the “conditional” reservation to the Schedule attached to the 
ICRW. The second time Iceland was rejected, it was because the majority 
of the IWC agreed that the reservations they had were substantially the 
same and that it had been effectively dealt with in the first instance. 
Iceland left the meeting declaring their intention to resume trade in 
whales.24 Fortunately, Iceland did not execute the threat. This is because 
they were eventually admitted into the IWC on their third attempt. This 
success can only be attributed to the Chair of the IWC who decided not to 
be bound by the earlier decisions concerning the reservations. 
Accordingly, the Chair declared that the reservation was different. This 
meant that the issue had to be dealt with again. After a largely confusing 
process where Iceland was able to vote on their own admission, Sweden 
with their vote effectively tipped the balance of power in favour of those 
who wanted to Iceland admitted into the IWC. In 2003, Iceland was 
admitted into the IWC. The admission of Iceland into the IWC highlighted 
one of the defects in the Convention as the preamble of the Convention does 
not state precisely the “object and purpose” of the ICRW.25 

 
(b) Scientific Whaling 
Articles IV and VIII of the ICRW allows states to sanction quotas for the 
purpose of scientific research. This provision is one of the most controversial 
aspects of the convention and has been widely criticized. Scientific whaling 
in the 21st century has come under particular critic as the number and variety 
of whales killed in the name of scientific research has increased both in 
number and variety. Also, more controversy has been generated by the 
relationship between scientific whaling and the current negotiations 
concerning the International Whaling Commission‟s Revised Management 
Scheme (RMS).26 Some member states of the IWC insist that whaling for 
scientific purposes should be regulated by the RMS, while other states insist 
that scientific whaling should continue without any form of international 
oversight. 

                     
23International Convention for the Regulation of Whaling, 161 Units, 143.  
24

 Anon., 'Iceland', New Scientist, 29 June 2002, 11. 
25

 Alexander Gillespie, Iceland‘s Reservation at the International Whaling Commission, (2003) 14 

EJIL, 977-998. 
26

 The Revised Management Scheme is a set of rules governing aspects of whaling such as 

inspection and observation procedures. 
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Article IV of the ICRW 
This establishes the purposes and intent of whale-related research within 
the IWC: 
1. The Commission may either in collaboration with or through 

independent agencies of the Contracting Governments or other 
public and private agencies, establishments, or organizations, or 
independently 
a. encourage, recommend, or if necessary, organize studies and 

Investigation relating to whales and whaling; 
b. collect and analyse statistical information concerning the 

current condition and trend of the whale stocks and the 
effects of whaling thereon; 

c. study, appraise, and disseminate information concerning 
methods of maintaining and increasing the populations of 
whale stocks. 
 

2. The Commission shall arrange for the publication of reports of its 
activities, and it may publish independently or in collaboration 
with the International Bureau for Whaling Statistics at Sandefjord 
in Norway and other organizations and agencies such reports as it 
deems appropriate, as well as statistical, scientific, and other 
pertinent information relating to whales and whaling.20  
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Article VIII authorizes the use of special permits to kill whales for 
scientific purposes 

1. Notwithstanding anything contained in this Convention, any Contracting 
Government may grant to any of its nationals a special permit authorizing 
that national to kill, take, and treat whales for purposes of scientific 
research subject to such restrictions as to number and subject to such other 
conditions as the Contracting Government thinks fit, and the killing, 
taking, and treating of whales in accordance with the provisions of this 
Article shall be exempt from the operation of this Convention. Each 
Contracting Government shall report at once to the Commission all such 
authorizations which it has granted. Each Contracting Government may 
at any time revoke such special permit which it has granted. 

2. Any whales taken under these special permits shall so far as practicable 
be processed and the proceeds shall be dealt with in accordance with 
directions issued by the Government by which the permit was granted. 

3. Each Contracting Government shall transmit to such body as may be 
designated by the Commission, insofar as practicable, and at intervals of 
not more than one year, scientific information available to that 
Government with respect to whales and whaling, including the results of 
research conducted pursuant to paragraph 1 of this Article and to Article 
IV. 

4. Recognizing that continuous collection and analysis of biological data in 
connection with the operations of factory ships and land stations are 
indispensable to sound and constructive management of the whale 
fisheries, the Contracting Governments will take all practicable measures 
to obtain such data.21 
The controversy concerning scientific whaling provided for in the above 
listed articles of the Convention is as a result of the 1979 addition to the 
following schedule; 
“(30) A Contracting Government shall provide the Secretariat with 
proposed scientific permits before they are issued and in sufficient time to 
allow the Scientific Committee to review and comment on them. The 
proposed permits should specify: 

• Objectives of the research; 
• Number, sex, size and stock of the animals to be taken 
• Opportunities for participation in the research by scientists of 

other nations; and 
• Possible effects on conservation of the stock. 

 



The Journal of Environmental and Human Right Law      Volume 2, Issue 2, 2022 

 

10 
 

Proposed permits shall be reviewed and commented on by the Scientific 
Committee at Annual meetings when possible. When permits should be 
granted prior to the next Annual Meeting, the Secretary shall send the 
proposed permits to members of the Scientific Committee by mail for 
their comment and review. Preliminary results of any research resulting 
from the permits should be made available at the next Annual Meeting of 
the Scientific Committee.‟27Clearly this last paragraph intended the IWC‟s 
Scientific Committee to provide advice to governments issuing Special 
Permits. Unfortunately, the IWC does not require the issuing government 
to heed the Scientific Committee‟s advice by amending their permit 
accordingly.28 
The number of scientific permits issued by member States to the 
Convention and the number of whales captured prior to the 
commencement of the moratorium on commercial whaling in 1982 has 
steadily increased. This is because member states began using the special 
permits as a shield to prevent them from enforcing the moratorium. 
The ethics of scientific whaling has recently been called into question. 
This is because the number of whales killed and the variety of species 
have been on the increase since the moratorium. A paper titled “The 
Ethics of Scientific Whaling” published by the IWC highlighted the 
criticisms of the scientific whaling programs.29 The frequent abuse of 
Article VIII of the Convention was also highlighted in another paper 
entitled “Concerns Regarding Scientific Permits”. In this paper, a total of 
40 scientists questioned the “increasingly frequent abuse of Article VIII of 
the Convention by member nations”. 
More importantly, Article VIII does not require any formal approval by 
the IWC and possesses no limitations on the number of whales that can 
be killed for the purposes of research. This basically allows a state to 
conduct large scale (commercial) whale hunts without the safeguards 
imposed by the Revised Management Procedure. 
 
(c) Aboriginal Subsistence Whaling Policy 
The 1946 ICRW in the second paragraph of the first schedule contained 
the following: “it is forbidden to take or kill gray whales or right whales, 

                     
27

 Paragraph 30, Schedule to the International Convention for the Regulation of Whaling, 

amended at London, 1979. 
28

 Science, Profit and Politics: Scientific Whaling in the 21
st
 Century. A Report by the World 

Wide Fund (WWF, 2005), 8. 
29

 (n 14). 
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I 
■ 

except when the meat and products of such whales are to be used 
exclusively for local consumption by the aborigines”.30 
This is not the first mention of “aboriginal whaling”. Article 3 of the 
ICRW signed in Geneva in 1931 also stated the following: “The present 
Convention does not apply to aborigines dwelling on the coasts of the 
territories of the High Contracting Parties provided that - 
1. They use canoes, pirogues or other exclusively native craft 

propelled by oars or sails. 
2. They do not carry firearms. 
3. They are not in the employment of persons other than aborigines. 
4. They are not under contract to deliver the products of their whaling 

to any third Person”31 
 
Aboriginal Subsistence whaling has been recognized by treaty for more 
than sixty years. The distinct character and features of some of the treaties 
make aboriginal whaling more likely subject to other forms of control 
other than those for the commercial whaling operations. In the 1931 and 
1946 agreements, aboriginal whaling was recognized as exempted from 
the general restrictions and requirements spelled out.32 
Although aboriginal whaling is generally accepted, concerns have been 
generated in recently concerning the issue of abuse of the system. These 
concerns led to a series of changes in the system and the Schedule was 
amended. Now, applicants for an aboriginal quota must demonstrate a 
cultural and subsistence need before it will be granted. 
To determine the cultural requirement, particular attention will be given 
to the Makah Indians, who were controversially granted a quota to 
rediscover their whaling heritage. 
 

(d) Cultural And Subsistence Need 
Firstly, it is important to determine what is meant by the term “culture”. 
Serena Nanda in her book entitled Cultural Anthropology, described 
culture as a function to meet human needs and contribute to social 
stability.33 Culture has also been described as the “way of life” of a 
people. The definition of culture varies among scholars. Approximately 

                     
30

 International Convention for the Regulation of Whaling, 1946. 
31

 P. Birnie,. International Regulation of Whaling.:From Conservation of Whaling to Conservation 

of Whales and Regulation of Whale-watching, , (1985) Oceana Publications. Vol. 1681-682 
32

 (n 18).  
33

 Serena Nanda, Cultural Anthropology (5th edn, 1994), 50. 
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fifty years ago, there were about a hundred definitions of culture.34 One 
of the most popular definitions of the term was put forward by a British 
anthropologist by the name Sir Edward Burnett Tylor. He defined culture 
as “that complex whole which includes knowledge, belief, art, law, 
morals, custom and any other capabilities and habits acquired by man as 
a member of society.”35 

He is known as Thunderbird. When he flaps his wings the 
thunder rolls. When he blinks his eyes the lightning strikes. 
Upon his back is an immense lake, which pours down during 
thunderstorms. He sustains himself on whales. Thunderbird 
brought the first whale to the people. There was a bad storm, 
which made it difficult for the Makah to fish. The Makah could 
not go out in their canoes because the waters were too rough. 
The storm lasted for many days and the Makah had no food to 
eat. Onemorning the Makah found a whale on the beach. It had 
been caught by Thunderbird who left it there for the people to 
eat. The people in the village rejoiced and sungsongs to honour 
the whale and Thunderbird.36 
 

The above extract indicates the importance of the whale to the Makah 
culture and their way of life. Historically, whaling was not only a vital 
subsistence and commercial activity for the Makah, it was also one of the 
most significant organising aspects of Makah culture and was highly 
ritualised.37 It is also well established that the Makah Indians utilized 
products derived from whales for a very long time. In the 1960s, excavations 
carried out in a village known as Ozette that was occupied by the Makah 
tribe for almost 2000 years showed a continuous use of whale products for 

                     
34

 William A. Haviland, Cultural Anthropology, (Harcourt Brace Jovanovich College 

Publisher, 1993), 30. 
35

 Edward Burnett Tylor, Primitive Culture: Researches Into The Development Of 

Mythology, Philosophy, Religion, Language, Arts And Customs. (1871) 
36

 Charlotte Cote, it‘s Who We Are. Makah and Nuu-chah-nulth Whaling- A History, a2 27 (2002) 

(unpublished Ph.D dissertation, University of Claifornia, Berkely. On file with University of 

California, Berkely and the authors). A member of the Nuu-Chah-nulth tribe- a tribe located on 

Vancouver Island closely related to the Makah- Cote states how she grew up with this legend and 

how it has been passed down through generations by word of mouth. She notes how the story 

connects the mythical Thunderbird with the Whale and comments how both are important to the 

Makah and Nuu-chah-nulth cultures.  
37

 Jennifer Sepez, Political and Social Ecology of Contemporary Makah 

Subsistence Hunting, Fishing and Shellfish Collecting Practices, at 69 (2001; 

unpublished Ph.D. dissertation, 

University of Washington.Onfile with University of Washington and the authors). 
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1500 years.38 Accordingly, the Makah Indians were granted a quota by the 
IWC to rediscover their heritage as they clearly showed both a cultural and 
subsistence need. However, the Makah hunt was brought to an end by 
domestic litigation.39 

 
(e) Pirate Or “Non- Affiliated” Whaling 
Pirate whaling refers to whaling that is executed outside the confines and 
regulations of the ICW. Article 34 of the Vienna Convent ion on the Law of 
Treaties clearly states that “ a treaty does not create either obligations or 
rights for a third state without its consent”40 relating this to the issue of 
whaling, it means that states that are not party to the Convention are under 
no obligation to comply with the restrictions imposed by the Convention on 
the regulation of whales. Although Articles 6541 and 120 of the law of the Sea 
Convention that provides for the protection and conservation of marine life 
in the high sea has created some doubt on the issue of third party 
compliance to the ICW on the conservation of whales. 
The most famous of these kind of operations were carried out by interests 
affiliated to Norway and Japan in the North Atlantic under the flags of 
Somalia, Cyprus and Panama.42 
In 1982, Canada left the IWC because it was concerned about the possibility 
that the aboriginal whaling on the endangered bow-head will be banned. 
Notwithstanding, Canada still cooperates with the IWC scientific 
commission and regulates a tiny bowhead quota for its indigenous 
communities.43In the modern era, there are no major whaling nations outside 
the IWC that sanction large hunts. Indonesia and the Philippines are the 
other whaling nations outside the IWC. 
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ChallengesWithin The IWC 
The IWC is made up of States with different political and philosophical 
divisions. These range from the member states that support a managed 
whaling program to the members that are completely against any 
harvesting of whales. This division has led to friction within the 
Convention, hence, its dysfunctional nature.44 This is further fuelled by 
the failure of the Scientific Committee to provide any findings that can be 
accepted by all the members as even the findings of the Committee are 
motivated by various political and philosophical agenda. This 
dysfunctional situation not only prevents proper conservation and 
sustainable utilization of whale stocks but also sets a bad precedent for 
other natural resource management issues.45 It will be wrong to blame the 
failings of the IWC solely on the Scientific Committee. This is because the 
real issue is the attitude of the member states in the application of their 
dysfunctional discourse and procedures have increasingly reduced the 
relevance of any findings from the Scientific Committee concerning the 
management of whale stocks. Therefore, it is naive to expect findings 
from the Scientific Committee that will be helpful in the sustainable use of 
whale resources in line with the purpose and object of the ICRW.Article V 
(2) of the 1946 ICRW requires that the findings of the Scientific 
Committee shall be the basis upon which regulations by the ICW are 
adopted. As mentioned earlier, the disregard of the committee‟s findings 
and failure to comply with Article V of the Convention in good faith has 
been argued by some experts as the leading cause of the dysfunctional 
nature of the IWC.46 
 
Influence of NGOs 
The increasing numbers of the scientists representing anti- whaling NGOs 
that are in alliance with member states of the ICW who are completely 
against whaling have further polarized the discourse within the Scientific 
Committee. For example, the position of the scientists representing anti-
whaling organisations sponsored by anti whaling members of the ICW 
must have some doubt seriously cast over its objectivity. 
On the issue of scientists as advocates to promote their personal agenda 
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irrespective of the science, one only has to look at the open letter sent to 
the government of Japan by a number of distinguished scientists 
criticizing the Japan‟s whale research program. It was discovered that 
most of the scientists that signed the letter were not whale biologists or 
remotely connected to resource management issues. Furthermore, the 
letter contained several errors both in science and law. For example, the 
letter states that “Japan refused to make the information it collects 
available for independent review”. Contrary to this claim, the IWC hosted 
two meetings to review the results of Japan‟s research in 1997 and 2000 
where all the data were made available for review and analysis.47 
It is indeed detrimental to science when “scientist-advocates” in support 
of a popular position reduce their standards of objectivity. In their book 
titled Scientists Versus Whaling, the authors expressed concern over the 
lack of attention to facts and professional responsibility by the scientists-
advocates in an issue where public trust is required in the formulation of 
national policies.48 
 
Scientific Uncertainty as a Political Tool 
Uncertainty in the findings of the Scientific Committee is usually used to 
justify restrictive management measures that are largely unnecessary. The 
moratorium on commercial whaling is a clear example of political agenda 
driving the Commission‟s decisions and the use of scientific uncertainty 
to pursue political goals. When asked about the justification of the 
adoption of the moratorium, Peter Best, a member of the Scientific 
Committee responded that “in the sense that the adoption of the 
moratorium forced the development of the Revised Management 
program, which directly addressed scientific uncertainties in assessment, 
then I think it was justified. On the other hand, in the sense that the 
moratorium has now become what we all feared it might, an 
indiscriminate and permanent ban on whaling, then I do not think it was 
justified.”49 
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Clearly, the ability of the Scientific Committee to influence any policy of 
the IWC is greatly limited by the priorities of certain members within the 
Commission and their desire to apply or disregard uncertainty issues in 
furtherance of their objectives. 
 
Hidden Agenda And Political Motivation 
Delays in the implementation of the Revised Management Procedure 
have raised serious questions about the role of the Scientific Committee.50 
In the book titled Science and the International Whaling Commission, the 
author refers to the failure of the Commission to adopt the Revised 
Management Procedure back in 1993 as “a severe blow to the role of the 
Scientific Committee” 51 Similarly, in the book Science and Sentimentality, 
Butterworth noted that “during the years that the Revised Management 
Procedure was being developed, the scientific argument has provided a 
convenient front for a hidden agenda- opposition to resumed commercial 
whaling is not really a conservation issue but rather an animal rights 
issue, backed by powerful public pressure groups opposed to any killing 
of certain animals such as whales”.52 Butterworth‟s findings led him to 
ask the following questions, “How likely are the scientific committees of 
international fishery organizations to provide an objective scientific basis 
for political decision makers given the manner in which they are 
constituted? Is there any real role for science, or does the IWC example 
only show how vulnerable science is to reduction to irrelevancy, given 
hidden agendas such as economic considerations or animal rights?”53This 
politicization of the Scientific Committee has greatly undermined the 
Commission. Upon examination of the objective of the International 
Convention on the Regulation of Whaling, it is evident that the 
sustainable use or exploitation of whale stocks should be based on the 
best scientific evidence. This is also in line withAgenda 21 of the 
Declaration on Environment and Development54 and the 2002 World 
Summit on sustainable development55. Deliberations and the findings of 
the Scientific Committee have increasingly become irrelevant to the 
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International Whaling Commission. For example, the members of the 
Commission in favour of a complete ban on commercial whaling cannot 
be persuaded to reconsider their position irrespective of the fact that the 
Scientific Committee produced findings showing that the whale stocks 
are in abundance and will not suffer much due to commercial 
whaling.However, since a scientific fagade must be given to the 
deliberations within the Commission, real science is wrongly applied in 
favour of hidden political objectives contrary to the objective of the 
Convention. 
 
The Issue Of Small Cetaceans 
There is a pending debate within the Commission concerning the 
competence of the IWC to provide rules regulating the small cetaceans. 
Looking at the purpose of the ICRW, it is clear that it provides for the 
“proper conservation of whale stocks and the orderly development of the whaling 
industry”56 
 
The ICRW neither expressly includes small cetaceans within the 
competence of the Commission, nor, does it expressly exclude them. 
What Article V of the Convention does is give the Commission the power 
to define whales of both the unprotected and protected species. In other 
words, it empowers the Commission with the right to amend the 
regulatory powers of the ICRW over small cetaceans.Because of the fact 
that the Commission‟s members cannot agree on the range of its 
competence, the determination of the Commission‟s scope has not been 
resolved. This has led to the members relying on legal interpretation of 
the Convention to determine whether or not it is competent to regulate 
small cetaceans. The Convention itself fails to clearly define what a whale 
is and the list of translations annexed to the Convention, of the names for 
the species under threat by commercial whaling, does not expressly rule 
out any group of cetaceans from the Convention‟s reach. It is also 
important to note that the schedule categorizes whales as baleen and 
toothed but fails to make a distinction between the large and small 
toothed species.This failure of the ICRW to provide a comprehensive 
legislation that explicitly accounts for small cetaceans has created the 
room for members of the Convention to attempt to forward their 
individual agenda. As a result, the IWC is not capable of taking any 
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binding action in accordance with the Convention.57 Not surprisingly, the 
members of the Convention with conservation in mind (irrespective of 
the science) have for decades pursued a strategy of creeping competence 
over these species. Having categorized small cetaceans as one of the 
“controversial issues that if ... not addressed in the short term may fail to alter 
the status quo or even result in an irreparable break in the system via the 
withdrawal of governments from the Convention”58, it is a surprise that in the 
report of the Small Working Group concerning the future of the 
International Whaling Commission, little consideration is given to 
consideration on the issue of small cetaceans. The report notes that 
“disagreement remains regarding the competence of the IWC concerning 
small cetaceans”, it goes further to suggest that the work of the Scientific 
Committee “may be sufficient to avoid the need for further process at this 
stage”59, although it adds that “the issue of small cetaceans may also be 
addressed by the Conservation Committee and in conservation 
management plans”60 
 
Inefficiency of the Sub Committee of the Scientific Committee 
No specific small cetacean mandate for the Scientific Committee has ever 
been identified by the Commission beyond the preamble to its Rules of 
Procedure. The preamble creates “Scientific aspects of small cetaceans" as a 
topic of concern to the Commission and highlights a total of four small 
cetacean resolutions that instruct the Scientific Committee to carry out the 
specific work.61The Sub Committee for small cetaceans of the IWC was 
established in 1975 with a recommendation that "the Commission initially 
consider the management of those small cetaceans that are taken in deliberate, direct 
fisheries"62 the SCSC has been quite responsive to issues as they arise. An 
example is the 2nd Climate Change Workshop which recommended that the 
SCSC consider a series of hypotheses linking the change in climate to the 
trajectory in the population of small cetaceans with the goal being an 
identification of species, areas and research situations. The Commission in 
response, established an “intercessional working group ... which will work 
by correspondence (unless funds become available to allow it to meet)”63 
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Japan and the Resumption of Commercial Whaling 
Despite the moratorium on commercial whaling, the practice never 
ceased. This is because several IWC members opted out by way of 
reservations or objections.64 Members like Japan, the USSR, and Norway 
lodged objections to the moratorium; consequently, the moratorium did 
not apply to them.65 Peru. Japan and the USSR withdrew their objections 
and observed the moratorium while Norway continued the practice.66 In 
addition, Iceland, having failed to object to the moratorium despite voting 
against the moratorium, eventually ceased whaling, withdrew from the 
ICRW in 1992, but rejoined in 2002 with a reservation.  Japan continued to 
hunt whales following the ICRW.s provision that permits members to 
continue whaling for purposes of scientific research.67 Immediately after 
the commencement of the moratorium in 1987, Japan took hundreds of 
minke whales from the Southern Ocean and hundreds more minke, 
Bryde‟s, and sei whales from the North Pacific Ocean.68 However, in 2014, 
the ICJ ruled that Japan‟s whaling in the Southern Ocean did not fall 
under the exception for “scientific research”.69 This ruling by the ICJ 
began the erosion of legal support for Japan‟s whaling practice as it 
determined that Japan‟s whaling was indeed illegal commercial whaling. 
Japan claimed to take the ICJ‟s decision into account when it revised its 
whaling program for both the Southern Ocean and the North Pacific, but 
the IWC‟s Scientific Committee, two expert panels set up by the IWC itself 
determined that Japan provided insufficient information in its whaling 
plans to assess them.70 Additionally, the Standing Committee of the 

                                                        

provided to the IWC Scientific Committee, Conservation Committee and Commission 

meetings. 
64

 (n 30), art V. 
65

 International Whaling Commission, ‗Thirty-Third Report of the International Whaling 

Commission‘ (1983) Int’l Whaling Commission, 1, 6.  
66

 Int‘l Whaling Commission ‗Catches Taken: Under Objection or Under Reservation‘ 

<https://iwc.int/table_objection [https://perma.cc/C3A9-SBQG> accessed 12 March 2022. 
67

 Ibid. 
68

 Ibid. 
69

 Whaling in the Antarctic (Austl. v. Japan: N.Z. Intervening), Judgment, 2014 I.C.J. Rep. 226 

(Mar. 31), 247(2), <https://www.icj-cij.org/en/case/148/judgments [https://perma. cc/TWB5-

F8SA>. accessed 13 March 2022. 
70

 Report of the Standing Working Group on Special Permit Programmes, Int‘l Whaling 

Commission, IWC/67/16/Rev 3 (2018) (noting that the ―the Expert Panel‘s capacity to conduct a 

full review was limited by the fact that the proponent did not submit a final, fully justified 

proposal.‖); CHAIR‘S REPORT OF THE 67TH MEETING, INT‘L WHALING COMMISSION, 

§ 14 (2018). 

https://iwc.int/table_objection%20%5bhttps:/perma.cc/C3A9-SBQG


The Journal of Environmental and Human Right Law      Volume 2, Issue 2, 2022 

 

20 
 

Convention on the International Trade in Endangered Species (CITES) of 
Wild Fauna and Flora concluded that Japan‟s movement of sei whale meat 
from the high seas into Japan violated CITES rules prohibiting trade in 
specimens of Appendix I species like the sei whale for primarily 
commercial purposes.71While Japan argued that this was not the case 
because its whaling was for scientific research, their position was difficult 
to maintain since none of the whale meat was – some 12 metric tons for 
each of the 90 to 100 sei whales that Japan introduced each year- that 
entered the Japanese market.72 According to the CITES Secretariat, it is 
hard that Japan‟s trade in sei whales pursues a predominantly scientific 
purpose unless the Committee agrees that selling the specimens to finance 
scientific research constitutes a scientific purpose.73 Not long after this, 
Japan announced its intention to resume full-scale commercial whaling.74 
To avoid subsequent disputes concerning the IWC‟s moratorium, it would 
withdraw from the IWC and ICRW.75To comply with CITES, Japan would 
whale within its jurisdictional waters to avoid international trade in whale 
meat. Earlier, after the ICJ‟s ruling in Whaling in the Antarctic, Japan 
withdrew from the jurisdiction of the ICJ.76 
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International Law and Japanese Whaling 
Notwithstanding Japan‟s legal manipulations to avoid violating the 
moratorium and its eventual withdrawal, Japan is still bound by 
customary international law and a host of treaties to which it is a 
signatory.77 One of these treaties is the United Nations Convention on the 
Law of the Sea (UNCLOS).78 Two important principles relevant to 
Japanese whaling are the duty to cooperate and the duty to create a Trans-
boundary Environmental Impact Assessment.79 
UNCLOS set up a detailed body of laws that regulate activities of the 
world‟s nations in the use and management of the ocean and its 
resources.80 These include the conservation and use of living and non-
living marine resources, enforcement, the establishment of jurisdictional 
boundaries, navigation and mandatory dispute resolution mechanisms.81 
The UNCLOS provides for the creation of maritime limits that define the 
boundaries of the Territorial Sea, the Contiguous Zone, the Exclusive 
Economic Zone (EEZ), and the High Sea. Within the EEZ, an area up to 
200 nautical miles from the state‟s coastline,  the coastal state has 
sovereign rights to exploit, conserve, and manage living resources.82 These 
rights permit the states to set the allowable catch limits but also do so 
subject to “ proper conservation and management measures” that are 
based on the best scientific information. The duty to cooperate under 
UNCLOS is fundamental as states are expected to exercise these sovereign 
rights in their EEZ  against the backdrop of their duties and due regard to 
the rights of other states.83 Additionally, states must cooperate for the 
conservation and management of straddling stocks. Straddling stocks are 
those species of marine life that move between the EEZ of two or more 
states or between an EEZ and the High Seas. They must also cooperate 
“directly or through appropriate international organizations to ensure 
conservation and promote the objective of optimum utilization” of highly 
migratory species listed in Annex I of UNCLOS.84 This annexe includes 
some whale species that Japan is hunting as part of its resumed 
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commercial whaling operation.85In addition, Articles 65 and 120 of 
UNCLOS specifically impose the duty to cooperate for the conservation, 
management, and study of cetaceans (whales, dolphins, and 
porpoises).86Concerning the duty to cooperate, Article 65 requires states to 
“co-operate with a view to the conservation of marine mammals and in 
the case of cetaceans shall in particular work through the appropriate 
international organizations for their conservation, management and 
study.” While Article 65 applies to marine mammals within EEZ, Article 
120 extends the duty of cooperation to marine mammals in the High 
Seas.87From their rulings, ICJ and ITLOS have concluded that activities of 
a state that may adversely affect the environment or resources of another 
state trigger the need to prepare a transboundary EIA. In Pulp Mills, the 
ICJ declared that an EIA is required for activities that “may be liable to 
cause transboundary harm.” The ICJ noted that EIA… 

has gained so much acceptance among States that it may now 
be considered a requirement under general international law . . 
. where there is a risk that the proposed industrial activity may 
have a significant adverse impact in a transboundary context, 
in particular, on a shared resource.88 
 

It was agreed by the ICJ that the EIA must be performed consistently with 
domestic law because international law did not prescribe the specific 
elements of an EIA. This notwithstanding, the state performing the EIA 
must “have regard to the nature and magnitude of the proposed 
development and its likely adverse impact on the environment as well as 
to the need to exercise due diligence in conducting such an assessment.” 
Relating to Japan‟s commercial whaling, consequently, Japan was 
required to prepare a transboundary EIA and consult with potentially 
affected states and IWC members before whaling.89 
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Cooperating Through IWC as the “Appropriate International 
Organisation” 
Various decisions of the ICJ and international tribunals make it clear that 
the duty to cooperate requires states to give due regard to the rights and 
duties of states when they undertake various activities.90 ITLOS found 
that articles 61- 64 of UNCLOS establishes a regime for cooperation. 91 The 
way states give due regard to the rights of other states for shared fisheries 
resources is through the appropriate organization. This also applies to 
whales and dolphins.92 Article 56(1) of UNCLOS gives states the sovereign 
rights to exploit the living maritime resources in the EEZ while article 61 
places a responsibility on the coastal states to conserve and manage these 
same living maritime resources.93The nature and the requirementto 
cooperate through the IWC does not change if the conservation and 
management of the whales that Japan hunts are considered with respect to 
highly migratory fish stocks under Article 64 or cetaceans under Articles 
65 and 120. Articles 65 and 120 specify that concerning cetaceans, the duty 
to cooperate (1) “shall” be implemented through the appropriate 
international organizations and (2) applies both in the exclusive economic 
zone (Article 65) and the high seas (Article 120).94 Certainly, the IWC is the 
appropriate organization for the execution of the provisions contained in 
articles 64 and 65 of the ICRW. It can be argued that the IWC is the only 
organization equipped to effectively conserve, manage and guarantee 
optimum utilization of whale stocks on a global basis.95  In fulfilment of its 
mandate, the IWC meets every 2 years to deliberate on the findings from 
the scientific committee and to come up with new rules for the sustainable 
exploitation of cetaceans.96 The ICW has adopted several rules for the 
conservation and management of whales to protect them from noise97, 
entanglement98 and bycatch.99The IWC has also adopted binding 
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regulations relating to factory ship operations, land station operations, 
and the types of harpoons that may be used in whaling, it has also 
adopted rules for the determination of catch limits for aboriginal 
subsistence whaling.100 Under Article VIII of the ICRW, the ICW has 
adopted rules for scientific research.101 As it concerns the issue of 
commercial whaling, the International Whaling Commission has adopted 
the Revised Management Procedure based on the advice of the scientific 
committee, to calculate sustainable levels of baleen whales and used this 
information to determine the size and catch limits.102 It has also 
established inspection and information requirements. Suffice to say that 
no other international organization has comprehensively studied, 
conserved and managed cetaceans as much as the ICW.103 
 
Japan’s Dilemna 
Article 65 of the ICRW requires parties to comply with the obligation to 
cooperate through appropriate international organisations. 
Notwithstanding the language of the treaty, Japan is treaty-bound to fulfil 
its duty to cooperate within the IWC. This is because the IWC is the only 
organization that fulfils the requirements of articles 64 and 65 of the 
UNCLOS. In any event, there is no other international organization that 
covers the geographic area or scope of Japan‟s whaling, and where it 
exists, it is an organization that does not manage whales.104 
Should the Japanese decide to set up an organization that applies to the 
species of whales it hunts, it must still cooperate with other states through 
the IWC as the Vienna Convention mandates that treaties be interpreted 
according to their ordinary import.105The ordinary meaning directs us to 
interpret “the” and “organizations” to mean that parties must cooperate 
through all appropriate organizations. The use of “the” and not “an” 
before “appropriate international organizations” indicates that the 

                     
100

Schedule, n-95. 
101

 Int‘l Whaling Commission, ‗Resolution on Special Permits for Scientific Research‘, Res. 1986-

2 (1986), <https://archive.iwc.int/pages/download.php?ref=2061&size= 

&ext=pdf&k=&alternative=3171&usage=-1&usagecomment> (recommending that when 

considering a proposed special permit under Article VIII, a State party should take into account 

whether ―the objectives of the research are not practically and scientifically feasible through non-

lethal research techniques‖) 
102

 Int‘l Whaling Commission, ‗The Revised Management Procedure—A Detailed Account‘ 

<https://iwc.int/rmp2 [https://perma.cc/VLW3-M9UN>  Accessed 13
th

 March, 2022. 
103

 (n 76). 
104

 Ibid. 
105

 Vienna Convention on the Law of Treaties, art 31. 

https://archive.iwc.int/pages/download.php?ref=2061&size=%20&ext=pdf&k=&alternative=3171&usage=-1&usagecomment
https://archive.iwc.int/pages/download.php?ref=2061&size=%20&ext=pdf&k=&alternative=3171&usage=-1&usagecomment


The Journal of Environmental and Human Right Law      Volume 2, Issue 2, 2022 

 

25 
 

UNCLOS negotiators did not intend parties to pick and choose the 
appropriate organization or that participation in one appropriate 
organization obviates the need to participate in other appropriate 
organizations.106 The use of “the” instead of “an” indicates that UNCLOS 
negotiators excluded a regime based on the ability of parties to determine 
which organization they deemed appropriate and that participation in one 
appropriate organization does not obviate the need to participate in other 
appropriate organizations. That language requires, “positive action in 
good faith” with the IWC.107 Concerning the duty to cooperate, Article 65 
requires states to “co-operate with a view to the conservation of marine 
mammals and in the case of cetaceans shall in particular work through the 
appropriate international organizations for their conservation, 
management and study.” While Article 65 applies to marine mammals 
within Exclusive Economic Zones108, Article 120 extends the duty of 
cooperation to marine mammals in the High Seas.109 
In a statement by the delegation of Canada at the UN conference on the 
Law of the Sea, an argument was made that article 65 of UNCLOS places 
no obligation on a state to work through or cooperate through more than 
one appropriate international organization.110 Criticizing this position, 
Prof. William Burkewrites that the argument that whales are not subject to 
the ICRW is difficult to follow, in light of the straightforward provision in 
UNCLOS. Perhaps it stems from the belief that UNCLOS overrides the 
ICRW and reinstalls coastal state authority over whales. This position 
does not seem consistent with Article 65, which indicates the clear 
expectation regarding cetaceans that states shall work through the 
appropriate international organizations for their conservation, 
management and study.111 Another scholar concluded that Canada‟s 
interpretation of Article 65,  defeats the objevtive of the Article.112 
Canada‟s view is clearly inconsistent with the ordinary meaning of article 
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65 that requires states to work through “the appropriate international 
organisations”. Again,the use of “the” instead of “an” indicates that 
UNCLOS negotiators rejected a cooperation regime based on the ability of 
parties to choose which organization they deemed appropriate and that 
participation in one appropriate organization does not obviate the need to 
participate in other appropriate organizations. That language requires, as 
scholars report, “positive action in good faith” with the IWC.113In any 
event, despite being a non-member of the IWC, Canada recognizes the 
IWC as the appropriate international organization to work through with 
respect to the bowhead whales hunted by First Nations in Canada.114 
 
Conclusion 
Notwithstanding their withdrawal from the IWC, Japan, being a nation 
with whaling concerns must implement a range of actions to fulfill its 
obligations under international law to cooperate with other nations. This 
is in accordance with decisions from the ICJ, ITLOS and international 
jurisprudence. Japan must continue to work with and through the IWC. 
This does not impose on Japan the duty to comply with all the dictates of 
the IWC, however, it must comply with thiose rules that are central to the 
Commissions mandate to conserve, study and manage cetaceans. Japan 
cannot give due regard to the rights and duties of ICRW parties without, 
for example, providing the IWC with data concerning populations, stock 
structure, and numbers of animals struck and killed because these data are 
central to implementing the ICRW‟s dual purposes of conservation and 
management. Japan‟s duties under UNCLOS, coupled with its obligation  
give due regard to the rights and duties of other states, prohibits it, with 
respect to whaling, from working outside the IWC. Japan under 
international law is required to provide the IWC with information on 
whale populations, stock structure and numbers of whales it has struck 
and killed as these records are essential to the execution of the IWC‟s dual 
mandate of conservation and management. Cooperating with the IWC in 
this manner also ensures that Japan will not cause any irrepairable 
damage to its environment and that of other states. Suffice to say that 
Japan‟s withdrawal from the ICRW and IWC, or any other member state,  
and its subsequent resumption of commercial whaling does not deal a 
fatal blow to the Commission. International customary law coupled with 
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the UNCLOS has imposedon statescertain obligations and duties before 
the commencement of whaling. Significant among these duties is the duty 
to cooperate with the IWC in the form of consultations, notifications, data 
sharing, and monitoring.  
It can therefore be said that a state‟s obligations under international law 
(treaty and custom), tethers states involved in any form of whaling to the 
ICRW and IWC by default. 
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LEGAL ANALYSIS OF ENERGY EFFICIENCY PRACTICES IN 
NIGERIA  

 
By 

 
DIKE, Prince Christian*  

 
Abstract 
Reducing energy consumption in absolute terms or for the same amount 
of services provided has long been an important practice and policy focus 
in the industrialized countries since the oil crises in the 1970s, and is 
increasingly important in emerging economies, too. Along with fuel 
switch, energy conservation and efficiency improvement are also 
necessary approaches to climate change mitigation. For instance, the 
Kyoto Protocol to the United Nations Framework Convention on 
Climate Change provides that parties to the Protocol in achieving its 
quantified emission limitation and reduction commitments under article 
3, in order to promote sustainable development, shall implement and/or 
further elaborate policies and measures in accordance with its national 
circumstances, such as enhancement of energy efficiency in relevant 
sectors of the national economy; research on, and promotion, 
development and increased use of, new and renewable forms of energy, of 
carbon dioxide sequestration technologies and of advanced and 
innovative environmentally sound technologies. The paper aimed at 
analyzing energy efficiency practices in Nigeria. The doctrinal research 
methodology was employed to achieve the aim of this paper. The finding 
of the paper revealed that the Nigeria the growth of renewable energy is 
bedeviled by many issues. This paper therefore recommended that 
government policies should be made to make it mandatory for public and 
private companies such as banks, hotels, industries to train their staff on 
energy management. 

 
Introduction 
As the world‟s population continues to grow, it does appear that the 
demand and consumption of energy experiences even a greater growth. 
This proposition appears to find confirmation in the observation that 
global energy consumption which is mainly based on fossil fuel that 
accounts for 88.1% consumption is likely to grow faster than increase in 
the population.1 The implication of this observation seems that whereas 
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world population is rapidly on the increase, global energy consumption 
rate grows even faster or much more rapid than the rate of increase in 
world population. Truly, if one should take a moment to ponder over the 
importance of energy to mankind, one would probably come to an 
irresistible conclusion that there is indeed a compelling need for concerted 
and deliberate efforts towards sustainable energy creation. Reducing 
energy demand by using energy more efficiently is the most cost-effective 
strategy available for reducing carbon dioxide emissions. The 
International Energy Agency (IEA) asserts that „energy efficiency 
improvements in buildings, appliances, transport, industry and power 
generation represent the largest and least costly savings in emissions‟.2 
Many nations agree, including the United Kingdom which claims that the 
starting point for addressing climate change risks is „to reduce our overall 
energy use through greater energy efficiency‟.3 
The need for deliberate efforts towards creating sustainable energy 
security appears to draw further strength from a necessary inference that 
may be drawn from the observation that energy consumption is likely to 
grow faster than growth in population. The unavoidable inference 
appears to be that there is likely to be energy dearth if nothing is done to 
bridge the gap that may be created between population growth and the 
resultant supper-sonic-rate of energy consumption. A huge negative gap 
between limited and low energy supply on the one hand and an 
uncontrollable and high energy demand appears inevitable.  Resultantly, 
it will not be strange that countries around the world make frantic efforts 
towards bridging the imminent gap between energy supply and 
consumption in the light of the fast population growth. 
There is no gainsaying that Nigeria has her fair share of the global 
population growth index and its attendant increased demand in energy 
consumption. To this end, the need to keep up with energy demand 
becomes a prerequisite for sustainable growth and development. 
Apart from the population-growth occasioned energy demand, as a 
developing country, it would be no gainsaying that Nigeria needs secure 
and affordable energy supply for a healthy economic growth. 
Undoubtedly, a healthy economic growth in Nigeria would also occasion 
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an economic well-being of its citizenry. However, it would appear that a 
secure and affordable energy supply goes beyond merely ensuring 
economic wellbeing to a country‟s ability to provide for its citizens‟ 
security as well as an assertion of its sovereignty and power. Thus, it has 
been pointed out, that access to energy and its efficient and sustainable 
use continue to underpin any state‟s ability to provide for its citizens‟ 
security and economic wellbeing given that energy is a defining element 
of national sovereignty and national power.4 This idea appears to 
eloquently demonstrate that sustainable energy supply is inextricably 
linked to economic wellbeing, security and assertion of sovereignty and 
power amongst others. In this wise, the need for a national energy system 
that is goal oriented and environment friendly becomes most essential.  
However, petroleum being one of the main sources of energy appears to 
have been the principal focal point and a subject of national legislation 
around the world.5 It would therefore, appear not impossible that 
sustainable energy security can be partly achieved through the 
instrumentality of principal petroleum legislations. Nevertheless, 
petroleum, being a very important source of energy and an economic 
commodity in Nigeria, has had so many problematic issues since the 
1980s. There is the issue of subsidy, the issue of scarcity, the issue of 
sharing of revenues accruing from petroleum, the fuel subsidy issue, 
which in December 2011 generated social and political problems that 
paralyzed economic activities nationwide, the issue of probes in the 
downstream petroleum sub-sector, and recently, the issue of privatization 
and deregulation of the Nigerian Oil Industry. It does appear that these 
issues may have arisen due to some unfavourable characteristics of 
petroleum policies in Nigeria.  
The Constitution of the Federal Republic of Nigeria vests control of all 
minerals, mineral oils and gas in, under or on any land in Nigeria and its 
territorial waters and exclusive economic zone in the  Government of the 
Federation to be managed in the manner prescribed by the National 
Assembly.6  The Petroleum Industry Act (PIA)7 on the other hand is the 
principal statute that governs petroleum operations, including 
exploration, production and use in Nigeria.8 The PIA vests ownership and 
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control of all petroleum exclusively in the State9 and the exercise of the 
powers consequent on this title in the Minister of Petroleum Resources.10 
Qualified persons who wish to carry out any form of petroleum 
operations can do so only on the basis of authorization granted by the 
Minister.11 The PIA and many other laws govern petroleum industry 
operations in Nigeria including, but not limited to, exploration, 
development, production, storage, transportation, refining, marketing and 
many more. 
The need for a comprehensive and coherent energy policy as an essential 
guide to a country‟s efforts towards efficient utilization of its energy 
resources cannot be overemphasized. It must be noted however, that the 
existence of an energy policy while crucial, does not guarantee responsible 
management of a country‟s energy resources. Government‟s over-
dependence and excessive fixation on oil appears to have slowed down 
the development of alternative sources of energy, even when the need is 
glaring. This is more distressing when it is realized that the Nigerian 
government is almost entirely responsible for the ownership and 
management of energy supply companies. The failure of government to 
prioritize energy supply and energy efficiency practices is evident in its 
apparent reluctance to provide adequate funds for development of the 
sector. This lack of funds, coupled with irresponsible management of 
available resources appears to have crippled the nation‟s energy sector. 
The result of this state of neglect is inadequate and unreliable supply of 
electricity and non-electricity energy nationwide. A calm perusal of the 
National Energy Policy12 simply reveals that government has not allocated 
sufficient funds to the development of energy probably because there are 
other important issues needing attention.13 This may be true. However, 
government has to realize that energy is the fuel that powers all other 
activities transport, industry, agriculture, health, education and security.14 
Energy efficiency practices, energy security and sustainable development 
appear to have remained critical components of Nigeria‟s myriad of 
burning national issues. In fact, it has been argued that one of the major 
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problems of Nigeria today, is energy insecurity.15 Every developed 
economy, according to Orazulike,16 is built with the realization that a 
sustained availability of affordable energy in its various forms is 
fundamental to the provision of jobs, food, health services, education, 
housing, clean water and good sanitation. The truth, argues Adisianya, 
remains that energy security is the foundation stone and the pillar, upon 
which every advanced world economy is built.17  Thus, it may be argued 
that a nation is not likely to succeed in creating jobs without first solving 
its energy problems. In fact, energy security should be considered the 
main catalyst to job creation. All economic activities: the industries, the 
factories, the schools, the businesses, the markets, the hospitals, the service 
companies, the hotels, tourism and all the public and private sectors need 
constant energy to function effectively.18 Oyedepo19 has also opined that 
energy plays the most vital role in the economic growth, progress, and 
development, as well as poverty eradication and security of any nation. 
Consequently, uninterrupted energy supply may be regarded a vital issue for 
all countries in the present generation. Obviously, future economic growth 
would crucially depend on the long-term availability of energy from sources 
that are affordable, accessible, and environmentally friendly.20 Continuing his 
argument, Oyedepo21 further highlights that the energy crisis, which has 
engulfed Nigeria for almost two decades, has been enormous and has largely 
contributed to the incidence of poverty by paralyzing industrial and 
commercial activities during this period. The Council for Renewable Energy 
of Nigeria (CREN) estimates that power outages brought about a loss of 126 
billion naira (US$ 984.38 million) annually.22 Apart from the huge revenue 
loss, it has also resulted in health hazards due to the exposure to carbon 
emissions caused by constant use of „backyard generators in different 
households and business enterprises, unemployment and high cost of living 
leading to a deterioration of living conditions.23 
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The United Kingdom and the United States of America have set the pace 
as regards energy efficiency practices. These countries generate energy for 
the provision of basic amenities such as jobs, food, health services, 
education, housing, clean water and good sanitation.  
 
Legal Analysis of Energy Efficiency Practices in Nigeria 
Energy is an important production factor and therefore should be 
managed in parallel with land, labor and capital. The increasing role of 
energy efficiency as a catalyst for sustainable development is realism in 
the industrialized countries of the world. In Nigeria the story is different 
at the moment as the huge benefits derivable from adoption of energy 
efficiency and conservation measures by various economic sectors remain 
largely untapped due largely to lack of awareness of the economic and 
social benefits of energy efficiency measures. In Nigeria, up to half of the 
energy currently consumed can be saved in the country if energy is 
efficiently utilized. The major challenge has been that energy policy in 
Nigeria has undermined the importance and gains of energy efficiency to 
the environment and economic growth.24 
Energy efficiency encompasses conserving a scarce resource; improving 
the technical efficiency of energy conversion, generation, transmission and 
end-use devices; substituting more expensive fuels with cheaper ones; and 
reducing or reversing the negative impact of energy production and 
consumption activities on the environment. Energy conservation is a 
tangible resource by itself that competes economically with contemporary 
energy supply options. In addition to this, it offers a practical means of 
achieving four goals that should be of high priority in any nation that 
desires quick and sustainable economic growth and development. These 
are economic competitiveness, utilization of scarce capital for 
development, environmental quality, and energy security. It enhances the 
international competitiveness of the industries in the world markets by 
reducing the cost of production. It optimizes the use of capital resources 
by directing lesser amounts of money in conservation investment as 
compared with capital-intensive energy supply options. It protects the 
environment in the short run by reducing pollution and in the long run by 
reducing the scope of global climate change. It strengthens the security of 
supply through a lesser demand and a lesser dependence on petroleum 
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product imports. No energy supply option may be able to provide all 
these benefits.25 
Energy conservation is a decentralized issue and is largely dependent on 
individual, distinct decisions of energy supply, which are highly 
centralized. The housewife, the car driver, the housing developer, the 
house owner, the boiler operator in industry, and every other individual 
who consumes energy in some form or another are required to participate 
in energy-saving measures. It calls for a collective endeavor and is 
dependent upon the actions of people in diverse fields although the 
people involved may not be sufficiently informed or motivated to 
conserve energy.26 
Energy efficiency does not mean that we should not use energy, but we 
should use energy in a manner that will minimize the amount of energy 
needed to provide services. This is possible if we improve in practices and 
products that we use. If we use energy efficient appliances, it will help to 
reduce the energy necessary to provide services like lighting, cooling, 
heating, manufacturing, cooking, transport, entertainment etc. Hence, 
energy efficiency products essentially help to do more work with less 
energy.27 Energy efficiency is also defined as essentially using less energy 
to provide the same service.28 This is possible if we improve in practices 
and products that we use. Although much attention has been given to the 
issues of design and technology efficiencies in all areas of energy use and 
development; there is an ongoing effort to consolidate energy efficiency 
practice in the household sector by exploring the human dimension of 
energy use, acknowledging the fact that the building sector (majorly 
housing) accounts for more than one third of world energy 
consumption.29 
Consequent upon the above, the Nigerian government has instituted the 
Energy Commission of Nigeria (ECN) empowered to carry out overall 
energy sector planning and policy implementation and to promote the 
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diversification of the energy resources through the development and 
optimal utilization of all energy resources. Principal among the 
obligations is the issue of energy efficiency and energy conservation in all 
sectors of the economy as a measure to rebranding Nigerians from „energy 
wasters‟ to „energy savers‟; yet a comprehensive framework of energy 
efficiency practice has not been unfolded.30 
Nigeria is a country in the West Africa sub-region with a population of 
over 150 million people. It is a very poor country with a very high 
abundance of natural resources and a weak but slowly improving 
economy, heavily dependent on the oil sector. Although, Nigeria is one of 
largest oil producing countries in the world, it is currently experiencing 
rampant energy poverty due largely to the inefficiency of the energy 
industry to meet the energy demands of its customers. Most of its energy 
resources are conventional and non-renewable like crude petroleum oil, 
natural gas, coal, tar sand etc, with minimal consideration for its massive 
potential for renewable energy like solar, hydro, biomass and wind. 
Energy efficiency has become the key driver of sustainable development 
in many economies in the world.31 If we use energy efficiently, it will lead 
to the saving of personal income; families will not have to spend so much 
money paying for energy. It will help to reduce the building of more 
power stations, thus the money for building power stations will then be 
spent on other sectors of the economy. More also, more people will have 
access to energy; if we save energy in one part of the country, the energy 
saved can be made available in another part. In Nigeria, where the utility 
companies do not have enough energy to meet the needs of everybody at 
the same time, energy supply is alternated. With good energy 
management at the residential, public and private sector, there will be no 
need to alternate electricity supply.32 
In Nigeria, the need for energy is exceeding its supply. In view of these 
circumstances, primary energy conservation, rationalization, and efficient 
use are immediate needs. Getting all the possible energy from the fuel into 
the working fluid is the goal of efficient equipment operations. This leads 
to a higher productivity and saves not only money, but also influences the 
safety and life of the equipment and reduces pollution [62]. Steps taken to 
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minimize energy consumption, or to use the energy more effectively, are 
steps in the right direction to preserve the global environment. Energy 
conservation measures or recommendations are often referred to more 
positively as opportunities. Two primary criteria for applying energy 
conservation are that it is easy to implement and that its payback is brief. 
Ease of implementation and duration of payback period have been used to 
classify Energy conservation opportunities into three general categories 
for use: in maintenance and operation measures, in process improvement 
projects, and in large capital projects.33 
Energy policies in many developing countries including Nigeria have not 
really put into consideration the importance and gains of energy efficiency 
to the environment and economic development. In Nigeria, the national 
energy and the draft energy master plan in contain basic policies and 
strategies for energy efficiency and conservation in Nigeria. In specific 
terms the policy provides for the following:34 
i) The promotion of energy efficiency and conservation in industrial, 

residential, and transport sectors, 
ii) Designing a national program on industrial energy efficiency and 

conservation in collaboration with MAN and experts in higher 
institutions and research centers, 

iii) Introduction of fuel efficiency labeling program in the 
transportation sector for various vehicle types, 

iv) Establishing codes and standards for energy efficiency and 
conservation technologies, and 

v) Enforcing the codes and standards. 
 
This policy is only on paper but never implemented so as to promote 
practice of energy efficiency and conservation principle in the country. In 
Nigeria, a lot of energy is wasted because households, public and private 
offices, and industries use more energy than is actually necessary to fulfill 
their needs. One of the reasons is that they use old and inefficient 
equipment and production processes. The other reasons are unwholesome 
practices that lead to energy wastage. These practices include:35 
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Dominant Use of Incandescent Light Bulbs  
The common name for incandescent bulb in Nigeria is “yellow bulb” 
because of the yellowish color of the light rays from the bulbs. Many 
Nigerians are not familiar with the name „incandescent‟.36 The use of 
incandescent bulbs for lighting is energy intensive. Only about 5% of total 
energy used by an incandescent bulb is converted to light energy; the 
remaining 95% is converted to heat energy.37 The energy rating of the 
incandescent bulbs found in the Nigerian market range from 40W to 
200W, thus we have the ones for 40W, 60W, 100W and 200W. 
A major factor working against the shift from incandescent bulbs to 
energy-saving bulbs is the cost. Energy-saving bulbs are far more 
expensive than incandescent bulbs. The cost of energy saving bulb in the 
Nigerian market ranges between N800 to N1000. However, some 
substandard energy saving bulbs could be purchase for about N200. On 
the other hand, the prices of incandescent bulbs range from N30 to N100. 
Energy consumed in Nigeria can be drastically reduced if Nigerians 
replace their incandescent bulbs with energy efficiency bulbs.38 
 
Purchase of Second-hand Appliances 
The Nigerian market is flooded with all kinds of second-hand appliances. 
Over 90% of Nigerian use one second-hand product or the other. They are 
cheaper compared to the new ones. Many Nigerians are on the opinion 
that second-hand products are more durable than the new ones. This 
assertion could be based on the fact that there are a lot of substandard 
goods in the market and the second-hand goods tend to last longer than 
them. Many of the second-hand products come from European and North 
American countries and they may have been manufactured long time ago. 
The efficiency of these products is quite doubtful and the possibility exists 
that they may have been rejected by the former users to purchase more 
recent and efficient appliances.39 
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Indiscriminate Use of Electricity among Urban Dwellers in Nigeria 
In many major cities in Nigeria, indiscriminate use of electricity for 
different purposes is common. These include putting on light to advertise 
goods in the day time, switching on outdoor lighting during the day, 
building of industries in residential areas, proliferation of private water 
boreholes, setting appliances on standby mode, simultaneous use of 
multiple appliances in public buildings, leaving appliance on when not in 
use, multiple use of inefficient heating equipment for cooking and heating 
water in the residential and commercial buildings etc.40 All these practices 
encourage the wastage of electricity and bring about inefficient utilization 
of energy.  
 
Gas Flaring 
Gas flaring also has significant negative impacts on the environment, not 
least due to its climate change impacts. Associated gas has been flared 
since the start of oil production in the Niger Delta. Nigeria flares about 2.5 
billion cubic feet (over 70 million m3) of gas per day. In other words, 40 
percent of its annual gas production accounts for 12.5 percent of all 
globally flared gas).41 This amounts to about 70 million tonnes of carbon 
dioxide. Apart from causing a direct loss in energy sector, gas flares have 
detrimental effects on the environment. It releases toxic substances, 
including benzene and particulates, which damage the human immune 
system and increase the acidity of rain. Health risks include child 
respiratory illness, asthma and cancer. Households that rely on traditional 
livelihoods such as fishing and crop production have suffered due to 
negative impacts on fish and vegetation.42 
 
Energy efficiency practices in Nigeria have so many barriers. The major 
barriers militating against the adoption of more energy efficient practices 
in Nigerian can be dignified as follows:43 
i) Policy Barriers: Policies to encourage, promote and incentivise 

energy efficiency are absent;  
ii) Regulatory Barriers: There are no codes and regulations to groom 

energy efficiency programs;  
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iii) Lack of Adequate Institutional Frameworks: There is no agency 
for formulating, coordinating, implementing, and monitoring 
energy conservation policies and programs;  

iv) Lack of Information: A lot of Nigerians have no idea what energy 
efficiency practice is. The general public is not aware of the benefits 
of energy efficiency; There is no database of energy use in the 
sectors of the economy;  

v) Lack of Local Manufacturing Base: The level of local 
manufacturing is very low and most equipment/ appliances are 
imported;  

vi) Financial Barriers: Funds are not available to finance energy 
efficiency projects;  

vii) Capacity Barriers: Trained manpower to evaluate, certify, 
implement and enforce energy efficiency measures is grossly 
inadequate;  

viii) Inefficient Energy Pricing Policies: Electricity tariffs and prices for 
petroleum products are highly subsidized; subsidy discourages 
energy efficiency practice. 

 
Increasingly, energy efficiency is considered to include not only the 
physical efficiency of the technical equipment and facilities, but also the 
overall economic efficiency of the energy system. Hence, the promotion of 
energy efficiency is important in all sectors in order to save energy, money 
and protect the environment. 
 
Assessment of the Energy Efficiency Policies in Nigeria 
Despite the fact that energy efficiency appears to make good sense in 
many situations both in terms of cost savings and reductions in 
environmental damage it is often very difficult to get managers of 
companies (and individuals) to take action. It is even more difficult to 
achieve effective implementation over a long period. All stakeholders are 
inclined to accept the status quo, which is usually a less efficient scenario, 
and only respond in terms of energy efficiency once a crisis forces the 
issue, such as in the case of insufficient energy supplies. This inherent 
inertia against acting to improve energy efficiency is reinforced by 
numerous institutional, financial and technical barriers to energy 
efficiency programmes, either real or perceived. These include: 
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Non-Binding Nature and Lack of Force of Law 
Policy and regulatory oversight systems can influence the priorities and 
manner in which energy efficiency measures are implemented. In the case 
of policies, these include both national and local government policies. In 
many countries, for instance in Nigeria, there simply is no policy or, if 
there is, it can be indifferent (and thus perhaps counter-productive) to 
energy efficiency.44 Regulations that support inappropriate tariffs can 
limit interest in energy efficiency. 
Without the force of law every laws, regulations, guidelines, and policies 
are fruitless and worthless. They are not implementable and cannot be 
relied upon by the court of law where there is a dispute requiring judicial 
pronouncement. Nigerian policies and guidelines or action plans for 
implementing on renewable energy are not binding. They are usually 
policy directive of government without the force of law. A good example 
is the NEP. First is that this dissertation evaluated the NEP 2003 and this 
assessment evidenced that the NEP 2003 lack the force of law and does 
not impose any binding obligation on the government or investors.45 This 
limitation makes parties in default like the investors or the government 
cannot be compelled by an order of court to implement the core or even 
periphery of the policy.46 
However, there are some subsidiary legislation that have been made to 
implement some of the key priority areas. The FGPWPR 2018 and the Gas 
Flare Guidelines of the Department of Petroleum Resources published in 
December 2018 are binding and enforceable. They also have penal provisions 
for whoever breaches their provisions. The NERC also had the legislative 
competence to make subsidiary legislations and regulations on electricity 
generation, distribution and consumption. The policies and agenda of Nigeria 
on energy use are in medium- and long-term ranges. It will be noted that 
2019 was an election year in Nigeria. The change in government would have 
necessitated a significant change in the policies to suit the manifesto of the 
party that won. Supportive policy and regulatory environments for energy 
efficiency include setting targets mandatory or voluntary should be 
considered from which strategies for encouraging increased levels of energy 
efficiency can be developed. 
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Gaps, Inconsistencies and Proliferation Policies 
First, proliferation in this dissertation means the rapid increase, multiple, 
burgeon, and mushroom.47 There are multiplicity of policies on renewable 
energy in Nigeria which affects the implementation. Examining the 
plethora and proliferation of policies in chapter three of this dissertation, 
this dissertation observed that it led to confusion. There is diverse 
approach among nations and international organizations on renewable 
energy policies which has resulted in numerous ideas and doctrines.  
They give room for discretion of policies to employ. The application of 
discretion creates some other problems resulting in the ineffective 
implementation because there is no culture but there are a multiplicity of 
views and reasoning on what and how to attain sustainable renewable 
energy in Nigeria. 
Second, is that all the policies of renewable energy are all relevant and 
important but they are limited by inconsistencies and gap. The NREEP 
2015 is still relevant because it makes provision for monitoring of the 
implementation of the NREAP and NEEAP,48 but is inconsistent; also, the 
NBFPI 2007 which is a very important renewable energy policy and effort 
to phase out fossil fuels. But it has been criticized as having several gaps 
and inconsistencies, suggesting and a need for reform.49 Since investments 
require certainty that can come in the form of clarity, a deluge of policies 
will serve as an impediment rather than an aid. A consequence of this is 
that the energy mix will remain unexpanded with renewable energy 
continuing to occupy an insignificant portion. 
 
Lack of Initiatives to Emphasize Energy Management 
This barrier is particularly important for the industrial and commercial 
sectors. Since energy management is a continuing process, it is essential 
that it becomes part of total management system. Most industries have 
management systems that address production, accounting, maintenance, 
environment and safety, but many do not include energy management as 
part of their management systems.50 As energy management requires a 
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knowledge and skills base, medium and small industries often claim to 
have no staff resources to undertake energy management tasks. While this 
must be true for many firms, it may be possible to cover some aspects of 
energy management by using part-time staff a full-time person may not 
always be justified. 
 
Bespoke Legislation 
There is need to enact a bespoke legislation on renewable energy 
development, promotion and utilization in Nigeria. Such a law could take 
the form of a framework legislation which could set broad objectives such 
as measurable and mandatory renewable energy targets and designate a 
regulatory body to make regulations pursuant to the law. Inspiration for 
this could be drawn from the 2015 Climate Change and Greenhouse 
Reduction Bill being debated on the floor of the National Assembly at the 
time. The Climate Change Bill, if passed into law, will be the first 
dedicated legislation in Nigeria that seeks to tackle climate change by 
reducing greenhouse emission. This can inspire the passage of a 
standalone law on renewable energy. It is further submitted that the 
proposed legislation should be drafted in such a way that fruitful 
interaction with other relevant laws can be possible. Regulations made 
pursuant to the parent Act can cater for these needs. For instance, 
commercial and industry size turbines require expansive hectares of 
land.51 Clauses that ensure a smooth acquisition of such portions of land 
and transfer of ownership thereof should be incorporated into the relevant 
regulations, with regard to the Land Use Act.52 
 
Environmental and Economic Benefits of the Delivery of Energy 
Efficiency 
The cumulative (environmental and economic) benefit in delivering 
energy efficiency is in the accomplishment of reduced running costs, 
reduced environmental impact, improved ambient conditions and 
increased equipment life. Therefore, creating buildings that use less 
energy not only reduces and stabilizes costs, but also reduces 
environmental impact. It is a fact that the knowledge and technologies to 
reduce energy use in our homes and workplaces without compromising 
comfort and esthetics is available now. But the prevailing situation is that 
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the society is not taking full advantage of these advances because 
buildings are typically designed and operated without considering all the 
environmental impacts. These buildings can improve the health, comfort 
and productivity of occupants in measurable ways.53 
According to Littlefair and others,54 cities are growing rapidly, and are 
increasingly polluted and have become uncomfortable places to be. 
Industrialization, the concentrated activities of dwellers and the rapid 
increase in motor traffic are the main contributors to increase in energy 
consumption and air pollution, and deteriorating environment and 
climatic quality. They contend that, the urban heat island effect generated 
can cause temperature differences of up to 5–15°C between a European 
city center and its surrounding, resulting in increase demand for cooling 
energy; and the increase in temperature may also exacerbate pollution by 
accelerating the production of photochemical smog. 
Consequently, new developments are unfolding the world over in the 
uptake of the climate-sensitive, energy efficient designs to reduce 
excessive energy demands on the economy, and also to counter the 
increasing adverse effects of these developments by maximizing use of 
renewable energy sources and reducing energy dependence on fossil fuel, 
thereby minimizing carbon dioxide emission into the environment. In 
addition, the housing sector in Nigeria can achieve reduction in energy 
demand by directing effort on occupant behavior in household energy 
use. 
According to Horsley and others,55 one of the most significant 
environmental impacts of buildings occurs through the consumption of 
energy during their operational lives. And that, the effective management 
of the design process is pivotal in the delivery of buildings with improved 
efficiency but, unfortunately, the monitoring of energy performance is not 
currently a typical part of the construction design process; which in fact, is 
vital to be addressed. 
Although environmental reasons are strong, in practice cost savings 
usually drive energy efficiency. Therefore, energy efficiency measures 
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should generally be considered in their order of economic payback, 
complexity and ease of application. It is however arguable that energy-
efficiency do not actually cost more to establish. This is because the 
application of „sustainability‟ and „energy efficiency‟ concepts does 
present opportunities to offset or minimize costs of avoidable mechanical 
systems and services.56 
In Nigeria, if the building envelope and building materials were 
adequately taken care of to allow for a longer time period for daylighting, 
and maximum indoor space cooling, this would reduce the time of need of 
electrical energy for both lighting and cooling devices. Consequently, this 
will promote energy conservation. Apart from the building envelope, a lot 
of opportunities also exist for energy conservation in the lighting and 
cooling devices subsectors. For instance, due to the high first cost of 
fluorescent bulbs, incandescent bulbs (40- and 60-W rating) are still the 
predominant electric lighting device in the country. Hence, approximately 
34.3% of total electricity use in urban households goes to lighting.57 
The tropical climate of Nigeria definitely makes space cooling an essential 
energy service. This is provided by electric fans and air-conditioners. Fans 
have a much higher market share than air-conditioners in Nigerian 
households because of their lower investment costs and lower electricity 
consumption.58 Similarly, the percentage share of electricity consumption 
by air-conditioners to the total household electricity consumption ranges 
between 0% and 2% with a total average of 1.5%. As a result of the 
downturn in economy in the past two decades, the Nigerian market has 
become a dumping ground for second-hand products from abroad. 
Definitely, due to overuse before shipment, the efficiencies of these 
products have dropped. These consequently promote energy inefficiency 
in our buildings.59 
If better energy-efficient lighting devices such as compact fluorescent 
lamps (CFL) as well as better energy-efficient cooling devices such as fans 
and air-conditioners were promoted in the country, these would help in 
reducing both electric lighting and cooling energy. Putting altogether 
these energy-saving opportunities in the residential buildings alone, it is 
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estimated that at least 10% of the total residential electrical energy use will 
be conserved.60 Similarly, about 10% of both the total industrial and 
commercial sectors' electricity demand could also be saved. Ultimately, 
these would lead to a reduction in greenhouse gas emissions in the 
country. Another means of energy conservation in buildings is to design 
the building with more consideration for its environment so that the need 
for active space heating or cooling by mechanical or electrical means is 
substantially reduced, if not, totally eliminated.61 Adopting energy 
efficiency culture will help to minimize the building of power stations, 
thus the money for building power stations will then be spent on other 
sectors of the economy. This will help more people to get access to electric 
energy and other negative environmental impacts associated with the 
generation of energy will also be reduced if energy is used efficiently. 
 
Conclusion 
Sustainable energy is energy which provides affordable, accessible and 
reliable energy services that meet economic, social and environmental 
needs within the overall developmental context of society, while 
recognising equitable distribution in meeting those needs. In practice, 
sustainable energy has meant different things to different people. Some 
think of it as the energy related to renewable energy and energy 
efficiency. Some include natural gas under the heading of sustainable 
energy because of its more favourable environmental quality. Whatever 
approach is used, sustainable energy always implies a broad context 
which covers resource endowment, existing energy infrastructure, and 
development needs. 
Sustainable energy will, however, require new approaches in the 
mobilisation of energy resources for development. This would involve: 
shifts to renewable energy sources; development and wide dissemination 
of sustainable and renewable energy technologies; energy efficiency and 
conservation; and technological developments that allow the use of fossil 
fuels in a cleaner way. Energy-use efficiency is the fastest, cheapest, 
cleanest way to address these challenges. The efficient use of energy and 
supplies that are reliable, affordable and less-polluting are widely 
acknowledged as important and even indispensable components of 
sustainable development. 
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Nigeria‟s energy mix still contain more of conventional energy for both 
off-grid and on-grid electric supply. These conventional fuels are dirty, 
costly and pollute the environment which contributes to climate change. 
The proper utilization of energy resources combined with efficient supply 
of fossil fuel with cleaner technology will aid in the reduction of 
environmental pollution caused by improper energy use and help Nigeria 
improve her economy. As easy as it may sound, there is still the problem 
of affordability and adaptability because most people in Nigeria are poor 
and not enlighten on the advantages of energy efficiency technologies. 
Moreover, the acceptance of efficient energy will be a reality and it will be 
of great importance to make the shift now in order to prevent energy 
scarcity and slow down the pace of global warming. 
 
Recommendations 
The following recommendations have been made by this paper: 
i) Although the Nigerian government has instituted the energy 

commission of Nigeria to ensure energy efficiency practices in the 
country and to help rebrand Nigerians from energy wasters to 
energy savers, yet a comprehensive framework of energy efficiency 
practices has not been unfolded. To address this issue, it is 
recommended that government policies should be made to make it 
mandatory for public and private companies such as banks, hotels, 
industries to train their staff on energy management. Such policies 
should also encourage the reduction in the importation, 
manufacturing and use of incandescent bulbs in Nigeria. Agencies 
responsible for standardizing goods imported into the country 
should be equipped to combat the influx of substandard energy 
efficiency products and second-hand products into the Nigerian 
market. 

ii) Nigeria as a large oil and gas economy poses an uneven playing 
field for renewable energy resources. There is substantial flow of 
resources and policy attention to the fossil fuel sector. This makes it 
difficult for renewable energy to gain a foot-hold in Nigeria, 
especially because of the many factors hindering renewable energy 
growth. Such factors include the lack of awareness of the 
implication and benefits of renewable energy, lack of financial and 
fiscal incentives, lack of capacity and standard quality control and 
so on. Thus, there is need for the Nigerian government to promote 
policy of diversifying the energy supply so as to include alternative 
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or renewable resources and technologies into the nation‟s energy 
supply mix. Identifying the barriers hindering renewable energy 
growth in the country would help policy makers to make positive 
decisions to plan and adapt more appropriate initiatives while 
considering the financial, political and social perception especially 
the low level of awareness to ensure successful implementation. 
Such policy should also encourage and initiate regular information 
and awareness programmes for the general public, especially 
young people in the promotion and potentials of renewable energy 
resources throughout the country. The policy should integrate 
financial and fiscal incentives to individuals and private 
organizations willing to invest in the promotion, deployment, and 
development of renewable energy initiatives. 

iii) Energy efficiency belongs at the heart of a low-carbon economy. By 
reducing energy use and cutting down on waste, we can reduce 
energy bills, make our energy system more sustainable, and drive 
down greenhouse gas emissions. All these, is been made possible in 
other jurisdictions like the United Kingdom and the United States 
of America through several policies and schemes initiated by the 
government of these nations and enforced by agencies with the 
authority to implement such policies. Thus, it is imperative that the 
Nigerian government and policy makers not only make the policies 
which is usually just in paper; but to ensure the appropriate energy 
controlling authority makes sure that energy is efficiently practiced 
by households and organisations throughout the nation. 

iv) The US and UK policies on energy efficiency practices is something to 
be admired. Thus, it is recommended that the Nigerian government 
and policy makers learn from these two jurisdictions. This the 
government should do by requiring that information about energy 
savings be displayed on certain products and providing other 
necessary incentives for individuals and organisations. The effective 
design and implementation of energy efficiency policy in Nigeria 
would contribute to improving the reliability of electricity supply and 
thus, would complement government‟s effort on improving supply-
side capacities. Effective energy efficiency policy measures also play 
significant roles in attaining national climate goals and achieving 
commitments to binding international environmental conventions. 
International investors consult a country‟s energy policies as a guide 
to clean development investment opportunities. 
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OIL AND GAS REGULATION AND HUMAN RIGHTS’ 
PROTECTION IN NIGERIA: A CRITICAL APPRAISAL OF THE 

PETROLEUM INDUSTRY ACT 2021 
 

By 
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Abstract 
The discovery of oil and gas deposits in any society is welcomed with 
promises to the higher heavens as it signals the society’s journey into 
economic growth, development and prosperity. This is more so, as oil and 
gas is the engine that drives the wheel of modern development even 
before the emerging development in ICT. However, the nature of the oil 
and gas industry is webbed in so many complex activities. Oil 
exploration and production projects span through many phases 
including the land survey, land clearing and clearing of trees for seismic 
lines, establishment of seismic and drilling camps, sites preparation, 
geological, geophysical, geochemical, and infrastructural construction, 
drilling for oil and laying of  pipeline for  product  transportation and 
marketing. The right to a safe and healthy environment, right to life, 
right to development and property rights of Nigerians within the oil and 
gas producing communities are violated by these activities. This paper 
aimed at examining the impacts of oil and gas exploration on human 
rights. Adopting the doctrinal research methodology, it is revealed that 
oil and gas exploration activities at all streams and stages impact 
negatively on the life, health and development and property rights of 
Nigerians. It is concluded that the right to life, right to a safe and healthy 
environment, settlement, livelihood and property right are some of the 
rights threatened and violated by the oil and gas projects. It is 
recommended that precautionary and due diligence approach be adopted 
by operators to forestall further human rights violation.  

 
Key Words:  Petroleum, Human Rights, Healthy and Safe Environment, 

Development 
 

1.   Introduction  
The challenges of environmental pollution and degradation caused by 
industrialization in general and oil and gas production in particular is 
ranked the greatest threat to humanity.1 For instance, once an operator is 
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granted license to prospect,2 explore3 or mine4 national resources up to the 
point of drilling and transportation, several issues emerge which threaten 
various sheds of human rights. Settlement and food security are affected 
through indiscriminate land surveys and siesmic activities and blasting. 
Oil is spilled into the marine environment which affected source of 
drinking water, marine transportation and destruction of aquatic 
resources. Gas is flared continuously into the air which released certain 
toxic substances5 into the atmosphere contaminating air quality and 
causing dangerous disease to health including cancer, and other 
respiratory diseases. Again, the entire ecosystem is destroyed leaving man 
to live on a contaminated and polluted environment which threatens his 
life, safety and health including other civil and political rights.6 The oil 
and gas legal regime is structured in such a way that development and 
property rights are equally affected. Premised upon the above, this paper 
is aimed at examining the relationship between the oil and gas exploration 
and production activities and human rights concerns in Nigeria as well as 
adopting certain win-win approaches to oil and gas production without 
violating human rights.  
 
2.   Conceptual Review 
A proper understanding of this paper by the average reader will demand 
a demystification of key concepts that are germane. Accordingly, words 
like petroleum and human rights will be explored to ascertain their usage. 
 
2.1. Petroleum 
Etymologically, the word „petroleum‟ is derived from a combination of 
two words „petra’ or „rock’ (Greek) word and „oleum’ (Latin word for oil).7 
According to this author, petroleum is a composite, natural liquid mixture 
derived from deep beneath the earth surface: it is a unique mixture of 
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combustible hydrocarbon compounds.8 It is made up of hydrocarbons, 
oxygen, nitrogen and sulfur.9 In another account, petroleum (or crude oil) is a 
complex, naturally occurring liquid and sulfur. A cursory look at the above 
reveals that the word petroleum is used interchangeably with crude oil and 
that it is a natural resources obtained from the earth beneath. Corroborating 
the above claim, Kingston opined that petroleum is often referred to as crude 
oil or black gold.10 Put differently, petroleum or crude oil is any naturally 
occurring flammable mixture of hydrocarbons found in geologic formations, 
such as rock strata.11 Most petroleum is a fossil fuel, formed from the action of 
intense pressure and heat on buried dead zooplankton and algae.12 
Technically, the term petroleum only refers to crude oil, but sometimes, it is 
applied to describe any solid, liquid or gaseous hydrocarbons.13 Kingston 
supported this view on the form and processes of making petroleum when he 
stated that since petroleum is a natural resources found beneath the earth 
surface, the process of extracting is always sophisticated.14 Continuing, he 
narrated that the process involves blasting of reservoir rocks where the 
hydrocarbons have accumulated, drilling, seismic shocks and pumping.15  
Apart from the etymological and scholarly view on the meaning of 
petroleum, definition of the concept has equally enjoyed statutory flavor. The 
Petroleum Act16 defines petroleum to mean mineral oil (or any related 
hydrocarbon) or natural gas as it exists in its natural state in strata, and does 
not include coal, or bituminous shale‟s or other stratified deposits from which 
oil can be extracted by destructive distillation.17 The use of the word „mineral 
oil‟ appears to have incorporated the earlier claim that petroleum could mean 
crude oil. Corroborating the above, the new Petroleum Industry Act18 defines 
petroleum to mean hydrocarbons and associated substances as exist in its 
natural state in strata, and includes crude oil, natural gas, condensate and 
mixtures of them, but does not include bitumen and coal.19  
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2.2   Human Rights  
Human right is a compound word comprising the words „human‟ and 
„rights.‟ Human means being, relating to or belonging to a person or to a 
people as opposed to animals.20 Right means anything that is due to a 
person by just claim, legal guarantee or moral, principle.21 Its means a 
power, privilege or immunity secured to a person by law.22 A right is a 
legally enforceable claim that another will do or will not do a given act, a 
recognized and protected interest that violation of which is a wrong.23 
Therefore, a right is correlative to duty. According to Okogbule, the 
concept of right and the correlative duty is one of the problematic issues 
within the human rights corpus.24 This, according to the author is 
particularly akin in relation to solidarity rights such as the right to 
development.25  
Human rights therefore are sets of claims by individuals which have been 
recognized and legitimized by any particular legal system.26 The use of the 
phrases “recognized and legitimized” connotes that it is a legal system 
that recognises human rights. Tomuschat thinks differently when it is said 
that in general, human rights are those rights which a person enjoys by 
virtue of being human without any supplementary condition being 
required.27 These are rights held by all human beings irrespective of any 
other rights or duties that they may have in other capacities.28 The main 
purpose of right is to protect the owner and holder of such right against 
claims which are on the basis of those principles.29 Today, there are three 
types or three generations of rights.30 They are the first generational rights, 
tagged civil and political rights and freedoms such as freedom of speech, 
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religion and assembly, movement and fair hearing.31 The second 
generation rights tagged the economic and social rights covering rights 
such as education, dwelling, employment and appropriate level of living32 
and the third generation rights tagged the solidarity rights and covering 
group rights to self-determination. These rights are innate, inalienable and 
are given to everyone by virtue of being a member of humanity.  
 
3.   The Nexus between Oil and Gas Production and Human Rights Concerns 

The incidents of pollution, destruction of the ecosystem, and 
environmental degradation in Nigeria or any industrialized nation are 
anthropogenic in nature. Following the wave of economic globalization 
across countries of the world, human rights are currently exposed to 
violation in great proportion by actors other than the states, including 
multinational corporations. Violations caused by economic developmental 
activities are often accompanied by and related to violation of civil and 
political rights information, citizenship participation, freedom of speech 
and association.33 Basic human rights such as right to life, right to personal 
development, right to own property and manage it for man‟s own benefits 
and the right to a satisfactorily healthy environment remain unprotected34 
as a result of the activities of the petroleum industry in the face of 
inefficient petroleum institutions and weak regulatory framework.35 Since 
the industrial development and natural resource exploration or oil and 
gas mining and exploration affect the health and safety, settlement of host 
communities, those who question the negative effects of the development 
activities are subject to harassment or suppression by government or 
project authorities.36 In this paper, specific attention will be paid to the 
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negative impacts of oil and gas exploration and production on certain 
rights including the right of life, right to development, and the right to a 
healthy and safe environment amongst others. 
 
3.1   Right to Life 
Generally, every person has a right to life and no one shall be deprived 
intentionally of his life.37 Man has a fundamental right to freedom, 
equality and adequate conditions of life in environment of quality that 
permits a life of dignity and well being.38 This right to life is a necessary 
part of human existence.39 However, the fulfillment of the most 
fundamental human needs which guarantee life is dependent on many 
elements of the environment; air to breath, water to drink,   food to eat, 
and shelter for protection and the quality of environment.40 The security 
and welfare of the citizens shall be the primary purpose the state through 
government.41 It follows therefore that the duty to protect life rests 
squarely on the State and this duty encompasses the obligation to prevent 
situation that might imperil human life.42 
The above nonetheless, the petroleum industry in Nigeria contributes 
directly or indirectly in compromising the Nigerian citizens‟ right to life.43 
Direct link between the petroleum industry and violation or abuse of 
human rights is seen when the International Oil Companies hire military 
and paramilitary forces to protect their infrastructures and facilities in the 
oil producing communities of the Niger Delta.44 Away from protecting 
facilities and installations, their officers used force to unleash attacks on 
lawful Nigerians settling within the oil and gas producing regions.45 There 
are equally cases of open attack on lawful and peaceful and non-violent 
agitators and protesters who are demanding clean up and remediation of 

                                                                                                                                                               
whose leakages can contaminate source of direct water, render farmland unfertile for agricultural 

with the result that may Ogoni today are left with no means of livelihood.  
37

. Constitution of the Federal Republic of Nigeria (as amended) Hereinafter CFRN, 1999, s. 

33(1). 
38

. United Nation Conference on Human Environment otherwise Stockholm Declaration, 1972, 

principle 1. 
39

. S.C Dike (n 34). 
40

. L. Atsegbua and other, Environmental law in Nigeria: Theory and Practice (Ambik Press, 

2010) 173. 
41

. (n 37), s. 14(2)(b).  
42

. (n 40). 
43

. S.C. Dike (n 34). 
44

. Ibid. 
45

. Ibid.  



The Journal of Environmental and Human Right Law      Volume 2, Issue 2, 2022 

 

54 
 

polluted and degraded environment,46 and compliance with international 
standards for oil and gas production. Indirectly, the right to life is 
frequently violated and infringed by incidents of oil spills and gas flaring 
which cause pollution to the environment.47 This has accelerated the death 
of millions of people dwelling within the oil and gas producing 
communities.48 Other rights are meaningless where the right to life is 
interfered with. For instance, one needs life to dignity, liberty or private 
and family life own property and live in a safe and healthy environment. 
Man needs life to associate and move about or to own and acquire 
property as the case may be. 
It is upon the fundamental place of right to life among other rights that 
several international instruments and most Constitutions of modern states 
made copious provisions for its protection. For instance, the United 
Nations Declaration of Human Rights,49 the International Convention on 
Civil and Political Rights,50 the European Convention on Human Rights,51 
the American Convention on Human Rights52 and the African Charter on 
Human and Peoples‟ Right53 all made provisions for the protection of the 
right to life. According to the United Nations Special Human Rights 
Council, the UN Guiding Principles54 places a duty on the states to 
respect, protect and fulfill human rights and fundamental freedom 
generally and to take proactive steps to prevent, investigate, punish and 
redress any human right abuses through effective legal regimes. This duty 
covers the protection of the lives of states citizens from death that may 
ensue either directly or indirectly from the operations or activities of third 
parties or business operators, operations within their jurisdictions. This 
nonetheless, there appears to be inadequate legal regime for compliance 
with this standard by Nigerian government. Hence, there are cases of gas 
flaring and oil spillages causing pollution of the environment daily. 
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3.2   Rights to a Healthy and Safe Environment 
The mustard seed for the protection of the environment in the face of 
economic development was dropped in the sand of Stockholm following 
the United Nations Conference on Human Environment.55 This 
instrument is fundamental in enshrining the right of individual or group 
to a healthy environment at both global and national levels. It provides 
that man has the fundamental right to freedom, equality and adequate 
conditions of life in an environment of a quality that permits a life of 
dignity and wellbeing. The State therefore, bears a solemn responsibility 
to protect and improve the environment for present and future 
generation.56 The incorporation of the words „present and future 
generation‟ imports the need for sustainability and stewardship in 
exploring natural resources. It draws a synergy between development and 
environment. It is stated that there is a link between human rights and 
environment conservation.57 This implies the management of natural 
resources for the satisfaction of present generation without exhausting 
them. This instrument equally refers to the common good of mankind.58  
The natural resource of the earth, including the air, water, land, flora and 
fauna and especially representative samples of natural ecosystem must be 
safeguarded for the benefit of the present and future generations through 
careful planning or management as appropriate.59 This is to ensure that 
natural resources including oil and gas are mined, developed and utilized 
based on the principles of inter-generational equity and sustainable 
development. Therefore, States have the sovereign right to exploit their 
own natural resources pursuant to their own environmental policies and 
the responsibility to ensure that activities within their jurisdiction or 
control do not cause damage to the environment of adjourning states 
beyond the limits of natural jurisdiction.60 In other words, every 
generation has a responsibility to the next generation to preserve that 
rhythm and harmony for the full enjoyment of a balanced and healthy 
ecology. 
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Exactly twenty years later, the United Nations convoked yet another 
Conference.61 This Conference placed environmental issues high on the 
agenda of the international community62 and put more definite legal 
obligations on States to protect the environment.63 This is much so  to a 
healthy and productive life in harmony with nature.64 Although, principle 
1 may not have specifically mentioned a healthy environment as basic 
human rights, it is obvious that it points to that direction.65  
The right to development is satisfied in an equitable manner to meeting 
the developmental and environmental needs of present and future 
generations.66 Emphasising the nexus between development and 
environment, it provides that environmental protection shall constitute an 
integral part of the development process and cannot be considered in 
isolation from it.67 Hence, the need to integrate environmental protection 
mechanisms into all development plans.68 It re-emphasized the 
precautionary approach to be applied by States to prevent damage to the 
environment.69  
The African Charter on Human and Peoples‟ Rights,70 a product of the 
Africa Union,71 is today a part of Nigerian body of laws pursuant to the 
domestication of the Africa Charter on Human and Peoples‟ Rights 
(Ratification and Enforcement) Act.72 The Charter is an amalgam of the 
existing generations of rights boy making provisions for certain political 
and civil rights, cultural, social and economic rights and the right to 
development which embraces the right to security and right to a generally 
satisfactory environment.73 The Charter provides that all peoples shall 
have the right to a generally satisfactory environment favourable for their 
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development.74 Therefore, based on the above, one can now bring on 
action in Nigeria court for the enforcement of environmental rights.75 
In Nigeria, the need to guarantee a safe and healthy environment for its 
citizen is equally guaranteed in the Constitution.76 Accordingly, State shall 
protect and improve the enforcement and safeguard the water air and 
land, forest and wildlife of Nigeria.77 This is an objective placed on the 
State to guarantee that Nigeria have access to a safe, healthy and protected 
environment.78 Exploitation of human and natural resources in any form 
whatsoever for reasons, other than the good of the community shall be 
prevented.79 State shall direct its policy towards ensuring that the health, 
safety, and welfare of all persons are safeguarded and not endangered or 
abused80 and that they are adequate medical and health facilities for all 
persons. Nonetheless, the above objectives fall within chapter II of the 
Constitution,81 which has been dickered non-justiciable pursuance to 
Section 6(6)(c). However, with the domesticity of the African Charter and 
other international and regional instruments, Nigeria can today enforce 
their rights to a safe and healthy environment.  
The presence of these legal regimes notwithstanding, the most serious and 
notorious cases of pollution, damage or degradation of the environment 
are usually perpetrated by the Multinational Oil Companies operating in 
Nigeria. The operation of these MNCs negatively influence and affect 
virtually every aspect of human existence especially the environment of 
host communities wherein they carry out their operations. The whole 
environment is polluted with oil spills, gas flaring and leakages from 
rusty oil pipelines. This affects source of drinking water, killed the marine 
resources and pollute air quality.  
 
3.3   Right to Development  
Development refers to an activity, actor or alteration that changes 
undeveloped property into developed property.82 Such changes could be 
in economic or human wellbeing. A duty is placed on the State to ensure 
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that economic activities of the Nation‟s natural resources enhance the 
wellbeing and economic development of Nigerians,83 control the national 
economy in such a manner as to secure the maximum welfare, freedom 
and happiness of every citizen on the basis of social justice and equality of 
status and opportunities.84  It has earlier been established that the oil and 
gas industry is the mainstay of the Nigerian economy85 accounting for 
about 90 percent of Nigeria‟s export earnings and contributes significantly 
to environmental depredation in the oil producing areas.86 Therefore, the 
exploration of oil and gas deposit must be carried out to promote human 
and sustainable development.87 The citizen‟s right to development 
anticipates full realization of its economic potential and self-development. 
According to Dike,88 this right to development must be all inclusive to 
include the rights to life itself, the right to basic education, to economic 
empowerment, adequate employments, social welfare for all, suitable and 
adequate shelter, suitable and adequate food, and other welfare packages. 
However, the operations of the Nigerian oil and gas industry show that 
her operation is yet to enhance the Nigerians‟ citizens‟ right to 
development. There is gross unemployment of youths, host communities 
are rendered homeless without source of drinking water, some 
communities  are displaced from their original settlements and without 
adequate compensation, few corporations established for the development 
of the region are under performing because of corruption and lack of 
transparency.89  
 
3.4   Right to Own Property 
The Nigerian Constitution provides that every citizen shall have the right 
to acquire and own immovable property anywhere in Nigeria.90 This right 
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to own, use and enjoy property is an undeniable right of all Nigerians to 
acquire and own immovable property anywhere in Nigeria. However, this 
provision is made subject to other provisions in the same Constitution.91 
The use of the phrase, “subject to the provisions of the said Constitution” 
implies that Section 43 is inferior to other provisions of the same 
Constitution creating exception to such rights.92 Accordingly, Section 44 of 
the said Constitution93 empowers the State to takeover and acquire private 
property. However, this power to take over and compulsorily acquire 
interest in such property is only done subject to prompt payment of 
compensation, especially for damages done to buildings, economic trees 
or crops, providing for any authority or person to enter, survey, dig any 
land or to lay, install or erect poles, cables, wires, pipes or other 
conductors or structures on any land, in order to provide or maintain the 
supply or distribution of energy, fuel, water, sewage, telecommunication 
services, or other public facilities or public utilities.94 Therefore, to 
discover oil and transport same through pipelines requires that natural 
land be acquired compulsorily in the manner prescribed by the National 
Assembly.95 
The Land Use Act96 vests all lands comprised in the territory of each State 
in the Federation in the governor of that State who shall hold such land in 
trust and administer same for the use and common benefit of all Nigerians 
in accordance with the Act.97 Similarly, the Nigerian Minerals and Mining 
Act98 provides that the entire property in and control of all mineral 
resources in, under, or upon any land in Nigeria, its contiguous 
continental shelf and all rivers, streams, and water courses throughout 
Nigeria, any area covered by its territorial waters or constituency and the 
Economic Exclusive Zone is and shall be vested in the Government of the 
Federation for and on behalf of the people of Nigeria.99 Also, all lands in 
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which minerals have been found in commercial quantities shall be 
acquired by the Government of the Federation.100 In the same vein, oil and 
gas deposit in Nigeria wheresoever located within the territorial 
boundaries of Nigeria belong to the Nigeria states.101 Just recently, the 
Petroleum Industry Act102 was assented to by President Muhammadu 
Buhari. Evidently, the very first section of the Act provides that the 
property and ownership of petroleum within Nigeria and its territorial 
waters, continental shelf and exclusive economic zone is vested in the 
Government of the Federation of Nigeria.103 
A combine reading of the above provisions reveals that there is 
curtailment of the fundamental right of Nigerians to own property, 
including property in lands and natural resources as well as the right to 
compensation where private lands are compulsorily acquired.104 In fact, 
no citizen of Nigeria can own minerals, mineral oils (petroleum) or natural 
gas found in, under or upon his land.105 Hence, private ownership of oil 
and gas is not recognized in Nigeria as against the practice is in other 
jurisdiction like USA and Canada.106 Therefore, Nigeria citizens are 
stripped of his right to absolute ownership of land. He is left with only a 
right of occupancy and where compulsorily acquired, to compensation. 
He does not also have right over minerals or oil and gas  deposits on his 
land as all those properties belong to the Federal Government. This again 
is another signpost of the violation of human rights by the oil and gas 
industry in Nigeria. 
 
4.   Petroleum Industry Act 2021 and Human Rights Protection 
The Petroleum Industry Act107 is the main or principal legislation 
governing the oil and gas industry in Nigeria today. This Act provides 
legal, governance, regulatory, and fiscal framework for the Nigerian 
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petroleum industry, and the development of host communities.108 The Act 
contains five (5) chapters structured into several parts, 319 sections and 
schedules.  
One of the areas where the petroleum industry in Nigeria has violated 
human rights in Nigeria is through massive oil pollution and gas flaring 
which release toxic and dangerous substances into the water, air, and land 
and thereby degrading the environment and its entire ecosystem. This has 
continued to threaten the right of Nigerians to a safe and healthy 
environment, contaminate air quality and settlement which in turn affects 
the very right to life. However, the Act appears to bring a breath of fresh 
air when it provides that it shall be mandatory for every licensee or leasee 
who engages in upstream and downstream operations to submit for 
approval an Environmental Management Plan in respects of which 
require environmental impact assessment to the Commission or 
Authority109 within one year of the effective date110 or six months of after 
the grant of the applicable license or lease.111 Therefore, before approval is 
given by the Commission or Authority, the regulatory body must be sure 
that the applicant for lease or license has the capacity to rehabilitate and 
manage negative impacts on the environment112 taking into consideration 
the policy thrust of the Government regarding environmental protection 
and management practices.113  
Again, every applicant for license or lease shall be required to pay a 
prescribed financial contribution to an Environmental Remediation Fund 
established by the Commission or Authority as the case may be for the 
rehabilitation or management of negative environmental impacts with 
respect to the license or lease.114 In carrying on this mandate, the 
regulatory body shall consider the size of the operations and the level of 
environmental risk that may exist.115 In any case of failure by the licensee 
or lease to remediate, manage or rehabilitate the impacted environment, 
the regulatory body has the right, upon notice, to apply the fund to 
rehabilitate or manage the negative environmental impact.116 While this is 
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welcome as a laudable innovation in the oil and gas industry governance, 
it is suggested that there should be in place, a mechanism for the prudent 
application of the fund. This is so because where the fund is not prudently 
utilized by the Managers for the purpose of remediation or management 
of the environment, such innovative provision will be a mere declaratory 
statement without result. 
In order to prevent indiscriminate pollution through gas flaring, a 
stringent penalty has been placed on licenses or lessees who pollute the 
environment through their operations. Accordingly, a licensee or lessee or 
marginal field operator that flares or vents natural gas, except in the case 
of an emergency,117 pursuant to an exemption granted by the 
Commission118 or as an acceptable safety practice under established 
regulations,119 commits an offence under the Act and is liable to a fine as 
prescribed by the Commission in regulations under the Act.120 The money 
received from gas flaring penalties shall be applied for the purpose of 
environmental remediation and relief of the host communities of the 
settlors on which the penalties are levied.121 This is to ensure that the fund 
so received is not applied for any other purpose or channeled to another 
community who is not a direct victim of the operations of the settlor.   
The Act equally mandates all licensees, prior to the commencement of 
petroleum production to install metering equipment conforming to the 
specification prescribed on every facility from which natural gas may be 
flared or vented as the Commission or the Authority may prescribe.122 
Any failure to so install such metering equipment by any licensee or 
leasee amounts to an offence and attracts a fine.123 It is submitted that at 
the time of writing this paper, no further regulation has been made by the 
newly established Commission or Authority. Therefore, the potency of 
these provisions is subject to the making of a further regulation. Again, all 
Licensee or lessee producing natural gas is expected to, within 12 Months 
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of coming into force of the Act, submit a Natural Gas Flare Elimination 
and Monetization Plan (NGFEMP) to the Commission.124 
This paper holds that as beautiful as these new provisions appear in the 
prevention of pollution in the oil and gas industry, its success will depend 
on a viable, visionary, independent and well funded Commission or 
Authority to enforce and implement these prescriptions and compel 
compliance. 
 
5.    Making Case for a Win-Win Approach between Oil and Gas 
Production and Human Rights 
 
A win-win approach advocates an industry practice wherein the quest by 
man and corporate organizations in the oil and gas industry will continue 
to explore natural resources without infringing upon human rights. This 
paper presents two approaches towards achieving that objective. 
The first approach is the incorporation of sustainability in industrial 
operations. Sustainable development can be termed to be an all embracing 
principle. The World Commission on Environment and Development125 in 
her Our Common Future report, defined the concept as development that 
meets the needs of the present generation without compromising the 
ability of future generations to meet their own needs.126 This implies a 
process of change in which the exploitation of natural resources, the 
direction of investment, the orientation of technological development and 
institutional change are all in harmony and enhance both current and 
future potential to meet human needs and aspirations.127 According to 
Sumudu,128 the definition by the Commission is ironical to the extend that 
the definition which was coined as a solution to the world‟s 
environmental problem made no reference to environmental protection. In 
a more holistic definition of the concept of sustainable development, it 
may be seen as the facilitator for balancing the conservation of nature‟s 
resuorces with the needs for development. In other words, sustainable 
development means improving the quality of human life while living 
                                                           
124

. (n.2), s. 108.  
125

. Also called the Brundtland Commission; World Commission on Envoronment and 

Development(WCED) Our Common Future(Oxford University Press, 1987) 43. 
126

. Ibid. 
127

. Ibid., 46. 
128

. A. Sumudu, ‘Sustainable Development:Myth or Reality?: A Survey of Sustainable 

Development Under International Law and Srilankan Law’(2001-2002)Georgeton International 

Environmental Law Review.265-271. 



The Journal of Environmental and Human Right Law      Volume 2, Issue 2, 2022 

 

64 
 

within the carrying capacity of supporting ecosystems.129 This definition is 
informed by the fact that all life on earth forms part of one single 
interdependent system, which influences and depends on the non-living 
components of the planetary rocks, soils water and the atmosphere.130 
This principle advocates that every human being has equal rights within 
the limits of the earth to the resources needed for a decent standard of 
living, and no individual or group should  deprive another of his(their) 
means of subsistence.131 Each person or society is obligated to the 
protection of these natural resources for the mutual benefits of all.132 The 
principle requires that the environment be managed so as not to 
irreversibly damage the procession of nature or over tax them through the 
activities of the oil and gas operators in Nigeria leaving serious health and 
safety challenges on man living in the environment.133 This is more so as 
human beings are at the centre of concerns for sustainable development. 
Therefore, a healthy and safe environment in Nigeria cannot be 
compromised on the altar of the oil and gas exploitative activities of the 
various operators in the industry. Human activities as a result of 
development must be carried out with high regards to the conservation of 
the environment and by so doing, upholding the rights of Nigerians.  
Similar to this precautionary approach is the due diligence 
report/statement. Principle 17 of the United Nations Guiding Principles134 
emphasizes the need for human rights due diligence statement. The 
United Nations General Principles135 covers the implementation and 
measures for due diligence pathways for operators in the oil and gas 
industry and other industrialists. This repost requests 1OCs to show and 
communicate the potential impacts of their activities on human rights, 
including the right to a safe and healthy environment, the level of 
protection, respect, mitigation and remedy for human right abuses where 
they finally occurs.136 Therefore, 1nternational Oil Companies designed a 
policy plan on how to address potential human rights risks, and mitigate 
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unavoidable abuses of human rights abuses. The regulator inspects these 
policy plans and where satisfied, approves the IOC‟s operation. This way, 
Nigerians‟ environment will be safe, human rights abuses will be 
prevented while the IOCs continue their operations. This is a win-win 
approach.  
The second approach is a transition from fossil fuel to clean energy called 
renewable energy. Nigerian oil exploration, production or processing 
represents prime sources of exposure to petroleum hydrocarbons.137 These 
various hydrocarbons138 can cause negative environmental consequences 
due to their chemical properties like toxicity and smothering139. Through 
contaminated water and polluted air quality, BTEX hydrocarbon 
consisting of benzene, toluene, ethybenzenes and xylenes find their way 
into human beings causes diseases like cancer, asthma, bronchitis, skin 
diseases, respiratory diseasess and ultimately, death of persons within the 
oil and gas producing region of Nigeria.140  
However, to avoid the ugly situation above where green house gases are 
emitted into the atmosphere and oil spilling into the water bodies, energy 
can still be generated at zero environmental cost with the adoption of 
renewable energy in Nigeria. This is energy generated from sources which 
occur naturally and repeatedly in the environment.141 This energy source 
is replenishable in the human scale with no environmental cost. Nigeria 
can therefore transit from fossil fuel energy consumption to other sources 
of energy which are inexhaustible and environmentally friendly. They 
include; hydro energy, solar energy, bio energy, wind energy and 
firewood. Where these energy sources are grown and harnessed in 
Nigeria, the issue of human right abuses associated with the exploration 
and production of fossil fuel associated with the oil and gas industry in 
Nigeria would have been prevented and of course, there will be energy 
security for all Nigerians. 
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6.    Conclusion 
So far, this paper examined the relationship between oil and gas industry 
in Nigeria and human rights concerns with particular emphasis on the 
PIA. Apart from providing an overview of the oil and gas industry in 
Nigeria, this paper x-rayed thematic concepts of petroleum and human 
rights. It is the findings of this paper that international oil companies and 
other operators in the industry are the prime pollutants of the 
environment. Operators pollute the environmental through gas flaring, oil 
spills and other hazardous practices which have negative impact on the 
environment, public health and ultimately result to the death of Nigerians 
dwelling within the oil and gas producing communities. This paper found 
that these operators violate human rights to life and survival, 
development, safe and healthy environment and property right. It is 
concluded that though the PIA provides certain mechanisms for the 
prevention of pollution, gas flaring as well as remediation measures, a 
viable and visionary institution and agency is needed for effective 
implementation of existing legal regimes and measures.  
 
7.   Recommendations 
To ensure a continuous production of energy at no environmental cost 
while preventing human right abuses in Nigeria, the following 
recommendations are preferred; 
1. There is the tall need for the amendment of the Nigerian Constitution 

so as to make the provisions for environmental protection justifiable 
and to provide easy access to environmental justice by citizens who 
are negatively impacted by the activities of the oil and gas industry.  

2. The solution to healthy environment will not be realized by 
formation of plethora of regulatory bodies as evident in the new 
Petroleum Industry Act. Beyond their establishment, it is 
recommended that adequate funding, independence and 
accountability by the regulatory bodies are some of the indicators 
that will make them fare well to implement and enforce existing legal 
regimes. 

3. Nigeria should adopt the good setting and precautionary safety case 
approach to environmental protection of the UK jurisdiction which is 
also akin to the due diligence report/statement approach advocated 
by the United Nations General Principles. This way, oil and gas 
exploration could be carried with minimal negative impact on 
human rights.  
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4. The concept of sustainable development should be incorporated into 
the legal regime on oil and gas in Nigeria so that oil and gas activities 
can be carried out at a most prudent, sustained and environmentally 
friendly manner.  

5. Nigeria should endeavour to transit from being over dependence on 
fossil fuel energy source to the adoption and implementation of 
renewable energy sources of hydro energy, wind energy, solar 
energy, biomass and firewood. This way, there will be energy 
security without any negative impact on human rights.        
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UNEARTHING THE JURISPRUDENTIAL BASIS OF FINANCIAL 
CRIMES IN NIGERIAN PETROLEUM INDUSTRY 
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Abstract 
The colonial masters passed laws in 1914, the year of 
amalgamation of the Northern and Southern protectorate that 
enabled them to achieve their economic or trade interest in Nigeria 
which this paper argued amounts to Financial Crimes. The 
significance of this novel paper on Financial Crimes in the 
Petroleum Industry in Nigeria can be best encapsulated by the fact 
that an overwhelming source of the nation’s revenue and exports 
are derived from the Petroleum Industry, quite apart from the over 
one hundred and one things made from Petroleum Bi-Products and 
about another one hundred things made from Petroleum itself, yet, 
the Petroleum Industry from its inception in 1914 to date 
remained and appeared to be riddled with a complex web, well-
orchestrated, and labyrinthine maze of Financial Crimes 
particularly, Bribery and Corruption, Fraud, and Money 
Laundering, owing largely to weak institutions particularly, the 
criminal justice system. The organized nature of financial crimes 
in the petroleum industry in Nigeria is made worse by lack of 
transparency in its opaque nature. Thus, this paper sought to 
discuss the jurisprudential basis of these crimes. 

 
Introduction 
It is an ineluctable fact that there are a number of issues ranging from the 
importance of petroleum to mankind and development; it is also apt that 
as a result of the importance of petroleum, there appears to be high level 
of criminality which is not at all unique to the Nigerian petroleum 
industry. This paper further dispels the myth as to whether there is 
Financial Crimes in the petroleum industry in Nigeria to which the 
answer is clearly in the affirmative based on the reviewed literature.  
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Financial Crimes in the petroleum industry is not a victimless crime. It 
follows therefore that, Financial Crimes in the petroleum industry in 
Nigeria is not without victims.  
 
The most unusual aspect of Financial Crimes in the petroleum industry in 
Nigeria is that, both the perpetrators and the victims are the same 
person(s) who are the stakeholders in the oil industry more specifically, 
government officials, the international oil companies, the host 
communities, and the middlemen. 
The stakeholders are both the perpetrators and the victims of the said 
Financial Crimes. The only difference among the stakeholders is who the 
greater loser is. This paper is of the view that the host community‘s role in 
the perpetration of Financial Crimes in the petroleum industry in Nigeria 
is miniscule when compared to that perpetrated between government 
officials, the international oil companies, and their employees. However, 
in terms of the greater loser or victim, the host community appears to be 
the greater loser or victim when compared to losses occasioned by 
criminality in the petroleum industry against the Nigerian government 
interest and the international oil companies. Hence, this paper shall now 
take a turn to examine some concepts that are considered germane. 
 
2.1 Conceptual Clarifications 
The concepts that are of great importance to this paper are: 
 
2.1.1  Financial Crimes 
The term financial crimes are frequently utilized, but there is 'no globally 
acknowledged definition' of it. As outlined throughout this work, 
definitions are abundant for fraud, money laundering, terrorist financing 
and market abuse, but are less precise for the collective expressions of 
both financial crimes and financial abuse, however, it is probably fairly 
important that some attempt is made at defining these latter terms. 
In Nigeria, England and Wales, financial crimes can be said to incorporate 
any offense including fraud or untruthfulness; unfortunate behavior in, or 
abuse of data identifying with, a financial market; or handling the returns 
of crimes. 1 This can hence incorporate the exercises of money laundering 
and fear-based oppressor financing. The Financial Services Authority 
(FSA) offers a comparative definition, expressing that it is 'any offense 
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including money laundering, fraud or untruthfulness, or market misuse‘.2  
The European Commission does not seem to give a genuine meaning of 
the term; however on taking a gander at the legislation and Directives 
which have been issued to cover financial crimes, no doubt these just 
spread the regions of money laundering and fear monger financing.3 The 
Federal Bureau of Investigation, in the United States of America (USA) 
however, has a much more far-ranging definition, which includes the 
criminal activities of corporate fraud, commodities and securities fraud, 
mortgage fraud and money laundering.4 The International Monetary 
Fund (IMF) goes further by expressing that it 'can allude to any peaceful 
crimes that for the most part results in a financial misfortune' 
(accentuation included).5 This can subsequently incorporate tax evasion, 
money laundering and financial fraud, yet basically takes into account 
anything which causes a financial misfortune. It further expresses that 
where the misfortune includes a financial foundation, at that point the 
term 'financial area crimes‘6 can be utilized (an example is the Nigerian 
Petroleum Industry). 
Oil theft and sabotage (pipeline vandalism) is the most prominent of all 
Financial Crimes in Nigeria. Over the years, the rate of this Financial 
Crimes has been on an alarming increase. Its impact on the environment 
of the Niger Delta and Nigeria in general, the economy and livelihoods of 
ordinary impoverished citizens has caused severe damage. 7 
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2.1.2 Bribery and Corruption 
Bribery and corruption have received a considerable amount of attention 
since the introduction and implementation of the Bribery Act 2010 and the 
extension of the remit of the Serious Fraud Office.8 Bribery has been 
referred to as an illegal gratuity, extortion, conflict of interest, kickback, 
corporate espionage and a commission or fee.9 According to the 
Organisation for Economic Co-operation and Development (OECD), 
bribery is defined as ‗the offering, promising or giving [of] something in 
order to influence a public official in the execution of his/her official 
duties.‘10 Perhaps one of the definitions, however, is offered by the SFO 
who argue that bribe is the ‗giving or receiving [of] something of value to 
influence a transaction.‘11 A bribe can include:  

… money, other pecuniary advantages, such as [a] scholarship 
for a child‘s college education, or non-pecuniary benefits, such 
as favourable publicity. In the international context, bribery 
involves a business firm from country A offering financial or 
non-financial inducements to officials of country B to obtain a 
commercial benefit.12 

 
It states that bribery can be divided into two categories –direct and 
indirect.13 The more common of these two types is indirect, and this is 
usually conducted via an agent or a go-between. This type of conduct 
traditionally arises where the respective parties agrees to meet in order to 
try and gain, for example, a competitive revenue generated by the 
resultant work or trade.14 Beale and Esposito offer the following useful 
example of what constitutes a direct bribe. 
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A company commences an arbitration against the government of a 
country and the government‘s defence is that it has recently learned that 
the company paid bribes to government employees or officials in 
connection with the project; that is an allegation of direct bribery.15 
Denning, citing Laymen, stated that bribery was ‗a princely kind of 
thieving‘,16 yet despite these simple definitions, it is still a very difficult 
term to define.17 This point is illustrated by the different statutory 
definitions of bribery offered by the Public Bodies Corrupt Practices Act 
1889, the Prevention of Corruption Act 1906 and the Prevention of 
Corruption Act 1916. The uncertainty over its definition was clarified by 
the Bribery Act 2010. To aid with this clarity, the chapter begins by 
outlining the relevant offences created by the Bribery Act and then goes 
on to look at the United Kingdom‘s (UK) bribery policy, which is 
administered by the Ministry of Justice and enforced by the Serious Fraud 
Office (SFO) in conjunction with the Financial Services Authority (FSA). 
The policy, which has been adopted, can be divided into three parts: 
criminalization, regulatory agencies and the use of suspicious transaction 
reports. The primary focus here will therefore be to analyse these 
initiatives including also an attempt at quantifying the extent of the 
problem. The final part of the chapter reviews the available criminal and 
civil sentencing options and practices. 
Prior to the Bribery Act 2010, the criminal offence of bribery was housed 
in the provisions of the Public Bodies Corrupt Practices Act 1889, the 
Prevention of Corruption Act 1906 and the Prevention of Corruption Act 
1916.18 These laws were described as an ‗untidy and unsatisfactory 
jumble‘,19 which needed replacing with a ‗concise modem mini-code, 
which should ensure rather more effective compliance with the United 
Kingdom‘s international obligations to curb bribery and corruption.‘20 
Furthermore, these statutory provisions have been described as being 
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‗inconsistent, anachronistic and inadequate‘21 in terms of complying with 
international anti-corruption obligations. 
The impetus for the reform of the law of bribery was undoubtedly 
sparked by the recommendation of the Committee on Standards in Public 
Life, that the government should c1arif the law on bribery. Resultantly, 
the Law Commission published its proposals in 1998, although it was not 
until the Bribery Act 2010 that its recommendations were finally 
implemented. Other relevant statutory measures included the Anti-
terrorism, Crimes and Security Act 2001 and the Criminal Justice and 
Immigration Act 2008 which both extended the scope of the UK‘s bribery 
and corruption laws, although, it was not until the implementation of the 
Bribery Act on 1 July 2011 that the four current bribery offences were 
actually introduced. 
A further definitional term, given by the Act is that of ‗improper 
performance‘. This is taken to relate to the situation whereby either the 
activity or function has been ‗performed in breach of a relevant 
expectation‘, or the failure to carry out the said activity or function is in 
‗itself a breach of a relevant expectation.‘22 What is to be expected is 
decided by implementing what is known as the ‗expectation test‘. This is 
defined as ‗a test of what a reasonable person in the United Kingdom 
would expect in relation to the performance of the type of function or 
activity concerned.‘23 This is therefore a question for jurors to decide. 
An individual is, therefore, liable of an offence under section 1 on the off 
chance that he/she vows, guarantees or gives a monetary, financial or 
other advantage to someone else with the reason that there ought to be an 
unlawful or obscure execution of a capacity or activity, or realizing that 
endorsement would amount to this unlawful conduct. Arguably, it is this 
offence which ‗targets those who offer or pay bribes.‘24 It is also important 
to note that the improper performance is rewarded by the ‗advantage‘.25 
The Act stipulates that it is irrelevant if the advantage was offered, 
assured or directly given between the participants or whether a third 
party was utilized. Furthermore, it is immaterial if the individual 
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accepting the offer is a similar individual due to play out the activity.26 
According to the City of London Police, a person commits an offence 
under section 1 of the Bribery Act 2010 if he/she ‗offers, guarantees or 
extends a financial or other benefit to another individual, intending to 
induce them to perform properly a relevant function or activity or to 
reward a person for such improved performance.‘27 Similarly, Gentle 
notes that an offence is committed under section 1 where ‗a person offers, 
promises or gives an advantage to another, intending that the advantage 
should induce them to perform improperly a function which he is 
expected to carry out impartially, in good faith or as a consequence of his 
being in a position of trust.‘28 
 
2.1.3 Fraud 
International efforts to tackle financial crimes have in the most part 
concentrated on money laundering and terrorist financing, as outlined in 
the two previous chapters. This is largely due to the United States of 
America (USA)-led war on drugs and the financial war on terrorism. 
Fraud, however, is another financial crime of epic proportions and as 
noted by Wright is becoming the crimes of choice for organized crimes 
and terrorist funding.29 This part of the thesis therefore identifies the anti-
fraud measures adopted in the United Kingdom (UK). Its primary focus 
will be to consider the strategic goals of the National Fraud Strategy and 
attempt to quantify the extent of the problem. This thesis will then 
consider background to the policy of criminalizing and regulating fraud, 
plus an evaluation of the financial institutions and regulatory bodies 
involved. Finally, we look at how the proceeds of fraudulent activity are 
recovered, including a brief analysis of sentencing options and practices. 
As outlined below and since 15 January 2007, there is now a single 
primary offence of fraud contained in section l of the Fraud Act 2006. The 
offence can be committed in three different ways; by a false 
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representation;30 by a failure to disclose information when there is a legal 
duty to do so;31 and, by abuse of position.32 There are also a number of 
secondary offences including the possession or control of articles for use 
either in the course of or in connection with frauds;33 the making, 
adapting, supplying or offering to supply articles for use in frauds;34 
participating in fraudulent trading as a sole trader;35 and, obtaining 
services dishonestly where the defendant either intends not to pay at all or 
not to pay in full.36 For reasons of space, only the primary offence will be 
discussed in detail. 
To make out an offence under section 2 of the Fraud Act 2006, the 
defendant must have not only dishonestly made a false representation but 
to have also intended, taking that representation, to either make a gain 
(for himself or any other person) or to cause or expose an individual to the 
to the risk of loss. The offence is entirely offender focused; as 1ong as a 
false representation is actually made and the requisite dishonest intention 
(mens rea) element exists, the -offence is made out. There is no need, 
therefore, to prove that an actual gain or loss was achieved, making this 
offence a conduct crime rather than a result crime and arguably much 
wider than the offences under the Theft Acts of 1968 and 1978. The second 
major change in the legislation is that the concept of deception has been 
removed entirely. Ormerod therefore argues that it ‗is overbroad, based 
too heavily on the ill-defined concept of dishonesty, too vague to meet the 
obligation under Art. 7 of the ECHR (European Convention on Human 
Rights), and otherwise deficient in principle.‘37 
For reasons of clarity, a representation is stated to be ‗any representation 
as to fact or law, including a representation as to the state of mind of (a) 
the person the representation, or (b) any other person.‘38 This can be either 
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expressed or implied,39  and achieved through both words and conduct, 
including identity and items of clothing.40  
To aid in the interpretation of this, the concept of knowledge has been 
defined by the House of Lords (now Supreme Court) in R v Monitila 
(Steven William),41 

A person may have reasonable grounds to suspect that 
property is one thing (A) when in fact it is something different 
(B). But that is not so when the question is what a person 
knows. A person cannot know that something is A when in fact 
it is B. The proposition that a person knows that something is A 
is based on the premise that it is true that it is A. The fact that 
the property is A provides the starting point. Then there is the 
question whether the person knows that the property is A.42 

 
This would suggest a fairly stringent test, although the Crown Prosecution 
Service believes that in practice it will be no more burdensome than 
proving the nature of deception in previous ‗obtaining by deception‘ 
cases. For example, it claims that ‗where a debit or credit card has been 
used fraudulently, evidence of the rightful owner and that he or she did 
not carry out the transaction‘ will suffice).43 
In terms of mens rea (guilty mind) the prosecution has to show that the 
defendant dishonestly made the false representation. As with the offence 
of theft under section 1 of the Theft Act 1968, dishonestly, if denied by the 
defendant, is defined by the Ghosh Test,44 although the situations where 
the defendant, is not dishonest under section 2 Theft Act 1968 do not 
apply. The prosecution must also prove that there was an intention to 
make a gain or intent to cause a loss (or risk the causing of a loss). Both 
gain and loss are defined in section 5 of the Fraud Act 2006. A gain 
includes ‗keeping what one has, as well as a gain by getting what one does 
not have‘45 and a loss includes ‗getting what one might get, as well as a 
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loss by parting with what one has.‘46 Both refer to money and other 
property,47 and additionally include losses and gains which are temporary 
or permanent.48 Interestingly, however, the term gain does not have to 
mean profit and can include the situation where a person obtains money 
which he was actually entitled to receive.49 
 
2.1.4 Money Laundering 
Money laundering can be defined as the process utilized by criminals to 
disguise or convert the proceeds of crimes (dirty money) into clean 
money. In this sense, smugglers, terrorists, extortionists, tax evaders and 
illegal arms dealers, but can also include lawyers, accountants and other 
financial experts. The laundering of money is usually achieved by placing 
it into the financial systems where it can be transferred between different 
financial products and banks accounts.50  Due to the extent and threat of 
the problems, the United Kingdom (UK) has adopted an aggressive policy 
towards the offence and is an integral member of the global battle against 
money laundering. The primary focus of this chapter will therefore be to 
cover three of the UK‘s anti-money laundering initiatives including also 
an attempt at quantifying the extent of the problem. The chapter will then 
consider background to the policy of criminalizing and regulating money 
laundering, plus an evaluation of the financial institutions and regulatory 
bodies involved. Finally, we look at how dirty money is recovered, 
including a brief analysis of sentencing options and practices. 
Due to the fact that the goal of many criminal acts is to generate a profit 
for the individual or group involved, the ability to change dirty money 
into clean untraceable money is paramount for many criminals and drug 
cartels disguise their proceeds of crimes. It is of critical importance to 
them, as it enables them to enjoy the profits without jeopardizing their 
source. Money laundering is therefore a criminal activity, which involve 
the practice of concealing assets to avoid any discovery of the unlawful 
activity that fashioned them. In order to achieve this, the practice involves 
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three recognizable stages: placement, layering and integration. In the first 
stage, the money laundering places the illegal profits of crimes into for 
example, the financial system.51 This is sometimes achieved by separating 
larger sums of money into smaller amounts which are then deposited into 
several bank accounts in order to avoid money laundering reporting 
requirements. This process is commonly referred to as smurfing where 
criminals will deposit money in a financial institution in amounts that are 
lower than the level at which the financial institution must complete a 
suspicious activity report (SAR).52 At the second step, layering, the 
launderer enters into numerous transactions to distance the illegal money 
from its original source. The final stage is referred to as integration, and it 
is at this phase of the money laundering cycle that the monies re-enter the 
economy. Although there are too many money laundering mechanisms to 
mention them all, the most common examples in the UK include cash 
couriers, money transmission systems, cash intensive businesses, shell 
corporations, high value assets and property transactions.53 The National 
Criminal Intelligence Services (NCIS) has stated that the most common 
means of laundering money includes the purchasing of property, 
investment in front companies, high levels of conspicuous consumption 
and moving large amounts of cash to foreign jurisdictions.54 Other 
mechanisms include money service bureaus, smuggling, and the 
depositing of bogus salaries and via financial institutions. 
The offence of money laundering is currently contained within part 7 of 
the Proceeds of Crime Act (POCA) 2002. This received Royal Assent on 24 
July 2002 and applies to money laundering activities on or after23 
February 2003.55 The Act contains three principal offences: i) concealing, 
disguising converting, transferring or removing criminal property from 
jurisdiction;56  ii) entering into or becoming concerned in an arrangement, 
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knowing or suspecting it to facilitate the acquisition, retention, use or 
control of criminal property on behalf of another person;57 and iii) 
acquiring, using or possessing criminal property.58 It is also an offence to 
be part of the conspiracy, to attempt or commit, or too counsel, aid, abet or 
procure any of the fact that they work within the regulated sector 
(including banks, insurers, accountants, credit institutions, financial 
institutions, lawyers etc.) or undertake a relevant business (including 
casino operators, estate agents and insolvency practitioners). Other 
offences, mainly focused on disclosure, including failing to disclose 
suspicions or knowledge of money laundering,59 failing to pass on these 
aforementioned disclosures to an authorized person,60 disclosing that a 
person or persons are subject to an investigation due to allegations of 
money laundering (tipping off),61  and finally making disclosures which 
are likely to prejudice an investigation.62   
 
2.2 Theoretical Framework 
This paper examines the jurisprudential, legal theories relating to the laws 
governing financial crimes in the petroleum industry. In other words, why 
the laws relating to financial crimes are as it is rather than, as it ought to 
be. It also analyzed and applied some theories why financial crimes is so 
prevalent in the Nigerian Petroleum Industry or the motivation as to why 
the offenders commit these crimes, particularly, as it relates to corporate 
and institutional financial crimes and the relevant theories.  
 
2.2.1 Positivist Theory of Law 
 Whilst there is divergence of views by philosophers of this school of 
thought in relation to for example, ‗what is law‘, they have a commonality 
of view as positivists. This commonality of views is what this thesis has 
distilled from an extensive research of the positivist school of thought. 
They all agree that laws must be formally written down. In other words, 
any law that is not contained in form of an enactment (legislation, statutes, 
constitution) is not law.63 Additionally, they all also agree that such law 
must have element of command and sanction or punishment.  
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The application of this positivist theory of law to the legal and 
institutional framework for managing financial crimes in the petroleum 
industry in Nigeria: lessons from the United Kingdom, would require an 
examination of the legal framework or the laws relating to financial crimes 
in Nigeria as it is today. However, suffice it to say that Nigeria has 
numerous, but not comprehensive laws for managing financial crimes in 
its petroleum industry because, the Nigerian criminal laws are many but 
would be better when broken down to specific legislations for instance, by 
abolishing the criminal and penal codes, and having specific laws to deal 
with specific financial crimes like: Theft Act for the offense of stealing, 
having one piece of legislation dealing with all financial crimes rather 
than what we now have as: Economic and Financial Crimes Commission 
Act, Independent Corrupt Practices Act, just to mention a few. In relation 
to petroleum laws, they can be made more comprehensive by for instance, 
enacting the petroleum industry bill into law. 
There are activities that occasions financial loss in the Nigerian petroleum 
industry and seriously frowned at by non-stakeholders at the very least, 
immorally benefits stakeholders and can arguably be criminalized, but it‘s 
not and therefore, remains lawful, for example, the petroleum swap. The 
positivist theory would view the petroleum swap as perfectly lawful and 
legitimate since there is no written law prohibiting it nor providing 
sanctions and punishment. Equally, the lack of comprehensive set of laws 
would not be the preoccupation of the positivist theory because, they are 
primarily concerned with the law as it is rather than, as it ought to be. This 
thesis would therefore, examine the comprehensive nature of the laws 
regulating financial crimes in the petroleum industry in Nigeria or lack of 
it in the examination of the naturalist school of thought and their theory 
below.   
 
2.2.2 Naturalist Law Theory 
They are interested in the law not just as it is but as it ought to be.64 The 
application of the naturalist school of thought to this thesis would 
therefore be to examine the numerous laws relating to the management of 
financial crimes in Nigeria and to see how it can be made more 
comprehensive. In other words, looking at the law as it is and proffering 
suggestions as it ought to be, thereby, making it more comprehensive. In 
order to make the current laws regulating the management of financial 
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crimes in the petroleum industry in Nigeria would require for example, 
enacting the petroleum industry bill that has been lying fallow in the 
national assembly for over fifteen years into law. This would save Nigeria 
about fifteen billion (15, 000, 000, 000) naira annually, according to the 
former minister of state for petroleum during his ministerial screening. 
Equally significant in the application of the naturalist school of thought to 
this thesis, would be the adoption or incorporation into law, of the report 
by Mr Godwin Obaseki who chaired the 13-man National Executive 
Council (NEC) sub-committee mandated to investigate the impact of the 
attacks on oil installations in the creeks of the Niger Delta. The report 
reveals that:65 
The committee warned that if the situation was not arrested immediately, 
losses could be as much as $2.7 billion by the end of the year. 
Obaseki said: ―The ad hoc committee discovered that there were huge 
losses. In fact, the NNPC reported to the committee that the 22.6 million 
barrels of crude oil valued at approximately $1.35 billion was lost during 
the first half of this year. And if this situation is not contained in two years 
we would have lost in excess of $2.7 billion; ―The losses that were 
recorded in the first half of the year were broken down as follows: The 
Nembe creek trunk-line lost 9.2 million barrel, the Trans-Niger pipeline 
lost 8.6 million barrel, the Trans-Focadoes Pipeline lost 3.9 million barrel, 
Trans-Escravos pipe lost 877,000 barrel; ―The ad hoc-committee reported 
that the governance structure of the pipeline is such today that no one is 
held accountable whenever there are bridges and when these losses occur; 
―That the slow and inadequate prosecution of thieves despite numerous 
arrests and seizures have continued to encourage this menace; ―That the 
absence of petroleum products filling stations in most of the oil-producing 
communities around the Niger Delta make them resort to illegal 
bunkering and illegal refineries; ―That huge internal and external market 
of stolen products exists across the west coast of Africa and also the sub-
region.‖ 
Obaseki recommended, ―that there is a need to restructure the 
maintenance and ownership of oil pipelines as a way of tackling the 
perpetrators of crude and other products; ―That we should have a legal 
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framework that will ensure that criminals are duly prosecuted, 
imprisoned and their assets confiscated; ―That there should be special 
courts to trial offenders and also have a special legal task force to 
coordinate the prosecution of arrested offenders as well as trained special 
judges to handle cases of oil theft; ―That NNPC should be encouraged to 
engage with the National Intelligence Agency (NIA) to identify the 
markets for stolen petroleum products across the continent; ―That the 
governors of the oil-producing states should set up actions to develop the 
communities that are most prone and through which these pipelines run 
with their 13 percent derivation allocation as well as implement 
programmes that will be impactful and make life easy for people; ―It 
noted that the NDDC in the Niger Delta Development Corporation which 
has the mandate to undertake development in this region should be 
restructured to perform its role better; ―That they should emphasis 
creating employment opportunities for young people and youths in the 
region; ―That the proposed funding arrangement to be jointly funded by 
the federal, states and the oil companies to ensure the communities 
through which this pipeline traverse get some benefits to encourage them 
to protect these lines.‖ 
He said council resolved that recommendations should be presented to 
the president who is also the minister of petroleum for the final decision 
for implementation. Obaseki added: ―The chairman of the council also 
asked the NNPC to make a presentation to council on the state of PMS 
and other products which are smuggled across the borders.‖Gombe State 
Governor, Inuwa Yahaya, said Secretary to the Presidential Enabling 
Business Environment Council (PEBEC), Dr Jumoke Oduwole, gave an 
update on the enabling business to environment in the country. 
The committee was mandated to take Nigeria to top 100 in the 2020 World 
Bank Ease of doing business index. It also mandated it to achieve the 
required political buy-ins across all arms and levels of government. He 
said the governors requested for clarification from the council chairman 
(the Vice President), on the relationship between NEC and the newly 
informed Economic Advisory Council. And the Vice President explained 
that those councils are advisory for the benefit of Mr. President while NEC 
is established by the constitution, they are to complement one another. He 
added that NEC could be briefed regularly on the activities of the 
Economic Advisory Council with the permission of Mr. President.‖ 
The significance of this report cannot be overemphasized because it 
clearly shows the dire economic consequences one financial crimes 
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(pipeline vandalism and oil theft) in the petroleum industry within a 
given short specific period of time and therefore, the need for urgent 
strengthening of our legal and institutional frameworks. 
The petroleum swap from the positivist point of view as stated above, is 
lawful whilst in the naturalist view, it is immoral and therefore, ought to 
be criminalized.  
 
2.2.3 Agency Theory 
This theory makes the corporations responsible for the criminal acts done 
by its employees and agents in their course of employment. Also known 
as the theory of vicarious liability, it is commonly employed in the US 
while other jurisdictions apply it in a restrictive manner to some strict 
liability and hybrid offences which involve matters like pollution, food, 
health and safety at work but not mens rea.66 This theory is based on the 
premise that since corporations themselves are incapable of having a 
mental element, the only way to hold them liable is to examine the state of 
mind of its employees. When an employee of the corporation has a guilty 
intention, then his intention can be attributed to the corporation by virtue 
of him being a part of it.  
An employee can be said to act in his scope of employment when he has 
actual or apparent authority to indulge in the act in question.67 However, 
the concept of scope of employment is broad and can sometimes include 
non-employees in its purview. Thus, even a non-employee‘s act can make 
a corporation liable. In United States v Parfait Powder Puff Co,68 the court 
held that if independent contractors act for the benefit of the corporation, 
it might expose the corporation to criminal liability. An important aspect 
is that the act should be for the benefit of the corporation. The benefit can 
be real or potential. The corporation may not actually receive a benefit but 
an employee‘s intention to bestow a benefit on it is enough to impute 
liability on the corporation.69 
Agency or Vicarious liability theory particularly as it is applied in the 
United States of America is necessary within the context of corporate 
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criminal responsibility or liability in the petroleum industry in Nigeria in 
order to effectively manage, minimize and or curb financial crimes within 
it. Corporate criminal liability accounts for overwhelming majority of 
financial crimes in the petroleum industry in Nigeria particularly, when in 
conspiracy with government agencies and institutions. It is also worthy of 
note that corporate criminal responsibility or liability appears to be alien 
to the criminal laws of Nigeria.  
This thesis therefore, considers it imperative that this theory should apply 
to all the companies whether foreign or domestic and, our government 
institutions and agencies, even if it requires an amendment of chapter two 
of the constitution of the federal republic of Nigeria in order to make the 
government institutions and agencies criminally liable or be it vicariously, 
particularly, this theory when applied within the Nigerian context, will 
help to more speedily cap gas flaring, and stem the black sooth in the 
Niger, and  industrial pollution, waste, and oil spillage that pollutes our 
waterways and marine life, that causes health hazards. 
 
2.2.4 Identification Theory 
This is the traditional method under which most common law countries 
hold corporations criminally liable. It imposes primary responsibility on 
corporations for their criminal faults. It originated in Lennard’s Carrying Co 
Ltd v Asiatic Petroleum Co Ltd,70 where Viscount Haldane proposed to 
impose primary corporate criminal liability for offences that require mens 
rea. Similar to the agency theory, this theory also relies on an employee to 
impute liability to the company. But unlike the agency theory, the said 
individual is considered to act, not on behalf of the company, but as the 
company itself.71 
The primary principle of the theory is to identify the person who will act 
as the corporation‘s guilty mind. The landmark case of Tesco Supermarket v 
Nastrass,,72explains who all can fall under this category. It was held that a 
person who is in actual control of the operations of a company and is not 
answerable to anyone else in the company would be the mind of the 
company. Such a person can include the Board of Directors of the 
company, its Managing Director and other superior officers who carry out 
the management of the company. Some jurisdictions like the US and 
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Australia have constantly applied this principle.73 Canada has taken a 
broader approach to include ‗everyone who has an important role in 
setting policy or managing an important part of the organization‘s 
activities‘74 under the category of senior officers. This would also include 
the management with operational and policy making authority.   
This theory is equally relevant in the Nigerian petroleum industry in 
order to curb the malay of financial crimes in the petroleum industry in 
Nigeria that is riddled with agents and sub-agents where an identified 
individual at the pinnacle or apex of the pyramid should ultimately be 
held culpable. This would often be within the Nigerian context, the 
chairman and chief executive officer, and or the managing directors of the 
oil companies. In cases where the shareholders or the directors have 
responsibilities of the day to day operations of the company, the veil of 
incorporation should be lifted to make them equally culpable. In other 
words, there should be no sacred cow and something akin to the benefit 
and burden principle should apply. An example where this theory 
becomes relevant with the Nigerian petroleum industry is, where Nigeria 
has the state of the art equipment for measuring the quantity of oil drilled 
in Nigeria, and as a result of conspiracy between the employees of the 
International oil companies and that of the relevant government agencies 
charged with the responsibility of monitoring the quantity of oil drilled 
from the country, in this circumstances, identified individuals of the 
companies and the government institution or agency should be held 
culpable for undermeasuring the quantity or under declaring the same for 
the benefit of the International oil companies with a ‗kick back‘ to the 
individuals with the government agencies for not doing their job and 
turning a blind eye to the under measurement. 
 
2.2.5 Aggregation Theory 
This theory developed with the structure of a modern corporation at its 
centre. In a modern company, there are various departments that control 
its working and traditional approaches made it difficult to impute liability 
to a corporation in such a scenario. Under this theory, the corporation 
aggregates the knowledge of different officers to determine liability. All 
the acts and mental elements of the important people of the company are 
combined to examine whether they would have amounted to a crime if 
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they had been committed by one person.75 In this manner, aggregation of 
knowledge of the employees ensures that corporate culpability will not be 
contingent on one employee meeting the culpability criteria.76 
The theory developed in the US with the case of United States v Bank of 
New England77where the primary issue was if any knowledge could be 
attributed to the corporate entity. It was held that:78 

Corporations compartmentalize knowledge, subdividing the 
elements of specific duties and operations into smaller 
components. The aggregate of those components constitutes the 
corporation‘s knowledge of a particular operation. It is 
irrelevant whether employees administering one component of 
an operation know the specific activities of employees 
administering another aspect of the operation. 

 
However, the courts took a different view in Inland Freight Lines v United 
States79 and clarified that corporate collective knowledge and collective 
criminal intent did not carry the same meaning. This theory is no less 
important than both the agency and identification theory as it is necessary 
and should equally be legislated upon to ensure that, all aspect of 
corporate criminal liability in Nigeria is captured and rigorously enforced. 
An example of the application of the aggregate theory within the Nigerian 
petroleum industry is where employees of any international oil companies 
such Agip and Elf Total, embark upon activities that on their own does 
not amount to crime but when pieced together with the actions or 
inactions of a collection of the employees, amounts to a crime or in 
another variation, where such employees act in conspiracy with garment 
agencies like the Nigerian National Petroleum Corporation employees or 
the joint task force, and or the host communities, and the sum total of their 
conduct amounts to a crime, then the aggregation theory becomes 
relevant. 
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2.2.6 Psychological Theories of Financial Crime 
People have identities framed through parental socialization. Some are 
insufficiently socialized or are damaged amid improvement and frame 
financial crimes-inclined identities or behavioral propensities or criminal-
thinking designs.80 

Healy and Bronner applied sublimation, another psychoanalytic concept, 
to explain financial crime.81 Sublimation is the process by which 
instinctual impulses are channeled into other thoughts, emotions, and 
behaviors.82 According to Rutter and Giller, psychoanalytic theories ‗have 
proved to be particularly useful either in furthering our understanding of 
financial crimes or in devising effective methods on intervention.‘83 
Skinner formulated the operant conditioning theory, which states that 
behavior is determined by the environmental consequences it produces 
for the individual concerned.84 
Humans are viewed as natural substances yet with identities that are 
molded by youth formative encounters in the family. People accordingly 
are flexible. Their conduct mirrors a blend of organic characteristics and 
early socialization encounters that are interceded through subjective 
processes of the "brain." Psychoanalytical theory trusts the way to the 
psyche is its oblivious process. Behaviorists trust human personalities are 
a clear slate. Quality based methodologies fall somewhere close to the 
two, seeing grown-up identity arrangement rising up out of socialization 
with particular characteristics. Social learning and psychological 
hypotheses expect discernment, self-personality, and objective basic 
leadership. Existential and phenomenological approaches expect the 
significance of socially built implications, feelings, and sentiments missing 
in the behavioral learning models. At last, biological brain research is 
worried about distinguishing the fit amongst people and their condition, 
perceiving how the last can shape a person's psyche. This has parallels to 
transformative brain science where adjustments happen with changing 
social mores and practices, however developmental brain science 
considers people to be all the more hereditarily decided. 85 
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Generally observed as an accord, except for social learning theory, which 
sees clashing social standards. Law is viewed as the principles intended to 
ensure the on-going advancement of society. Financial Crimes is one type 
of unusual conduct showed by those with identity issues or damaged 
identities. Therapists lean toward the non-legitimate meaning of financial 
crimes as forceful or antisocial conduct, reflecting standard infringement 
instead of law infringement. Offenders, particularly in attribute theory, 
vary from non-culprits. Hoodlums in subjective theory are the individuals 
who have learned erroneous approaches to think or carry on in the public 
arena.  
Most ascribe cause to flawed socialization by essential gatherings, 
basically the family, albeit some perceive displaying on huge others or 
even pictures of noteworthy gatherings or good examples. Particular 
causes change de-pending on the assortment of mental theory: 
Psychoanalytic theory contends that offensive conduct or antisocial 
conduct is the result of early youth dissatisfactions. Crude drives of the id 
join with frail inner self and superego advancement due to (a) fizzled 
parental socialization, (b) oblivious blame, (c) oedipal strife, and (d) 
hostility. The outcome is dissatisfaction, and an oblivious look for 
compensatory satisfactions prompts hostility and misconduct. Frail 
superego and crazy id cause rupture of social controls; overdeveloped 
superego or harmed conscience can likewise cause financial crimes; Trait-
based identity theory trusts the advancement of a criminal or maniacal 
identity is once in a while an aftereffect of extroversion or low IQ, 
influencing capacity to learn rules, see discipline, or experience torment, 
as in natural theory; Behavioral learning theory considers financial crimes 
to be the result of discovering that in specific situations will be 
compensated. A key idea is operant molding, whereby conduct is 
controlled through control of the outcomes of past conduct. A focal 
thought is fortification, which can be certain, in situations where past 
financial crimes are remunerated for their bonus, or negative, where 
discipline or different outcomes are evaded by perpetrating the offense. 86 
Social learning theory says perception and experience of poor good 
examples deliver self-fortification of watched degenerate conduct, 
prompting impersonation and incitement of the same. Vicious practices 
are viewed as satisfactory behavioral alternatives, and the impersonation 
of others' criminal conduct is experienced as fulfilling; Cognitive 
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interpretive processes clarify why hoodlums and non-culprits carry on in 
an unexpected way, notwithstanding when they have comparable 
foundations. Connected to financial crimes, the theory contends that 
flawed learning produces blemished reasoning, which produces criminal 
conduct. Existential and phenomenological variations of the theory center 
on singular development of implying that triggers criminal action; 
Ecological or group-based brain science takes a gander at the fit amongst 
people and nature and endeavors to control the earth to avoid offending; 
Evolutionary brain research contends that individuals develop, much the 
same as different creatures, in light of the evolving condition. Depends on 
form, however most include some expectation and avoidance and some 
sort of helpful mediation, helped by medications to right and control 
qualities.  
Psychoanalytic theory includes assessment and treatment to enable 
offenders to reveal the youth underlying drivers, bring these to cognizant 
ness, and prepare to viably control or right issues of parental or 
"maternal" hardship. Behavioral models require remunerating ordinary 
conduct and not re-warding degenerate conduct; the part of teach in the 
home and school is imperative. Social learning theory includes 
assortments of re-socialization, individual and family advising, 
advancement of new behavioral choices, and arrangement of new 
"legitimate" models. Intellectual theory includes adapting better 
approaches to think and supplanting ruinous manners of thinking with 
valuable ones. The ecological approach includes control of group assets to 
keep issues from emerging at the out-set. The different intercession 
procedures are generally engaged at the individual level of treatment and 
incorporate analysis, aggregate treatment, directing, family treatment, 
sedate treatment, and natural control.87 
 
2.2.7 Classical, Rational-Choice, and Routine-Activities Theories 
Essentially an economic hypothesis of financial crimes caught in the 
possibility that individuals are allowed to pick financial crimes as one of a 
scope of behavioral choices.88 This theory assumes that people are 
freethinking, objective chiefs who pick their own self-interests by 
measuring delight against torment and picking the previous. Their 
decision is objective coordinated and went for augmenting their feeling of 
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prosperity, or utility. Utility relies upon riches, and life is assessed 
essentially in fiscal terms and can incorporate the esteem and utilization of 
time. Judicious decision and schedule exercises scholars recognize a 
constrained or restrictive sanity.  
An agreement around an exceedingly stratified chain of importance in 
light of a social contract expected between free people who forfeit a piece 
of their opportunity to the state with the goal that they may appreciate the 
rest in security. A few financial experts, be that as it may, consider request 
to be a circumstance of contention over interests.  
Law safeguards people's flexibility to pick. Financial Crimes is 
characterized by the legitimate code to such an extent that there is no 
financial crimes without law. There is an inclination for statutory law. 
Levelheaded, gluttonous, free on-screen characters with no distinction 
from noncriminal aside from that they violated the law.89 Offenders are 
the individuals who constrain others' flexibility as characterized by law. 
According to Baccaria, in order for punishment: …not to be, in every 
instance, an act of violence of one or many against a private citizen, it 
must be necessarily public, prompt or immediate, the least possible in the 
given circumstances, proportionate to the crime, dictated or determined 
by law.90 
Free decision, absence of dread of discipline, an insufficient criminal 
equity framework, accessible unguarded targets, and deft circumstances. 
Financial Crimes is the result of normal estimation. Wrongdoers follow up 
on their observation, as opposed to the truth, that the advantages of 
financial crimes exceed the expenses. Late scholars perceive this, 
contending a low view of the likelihood of both worry and discipline 
together with the conviction that discipline will be of indeterminate, 
debatable, or low seriousness, joined with a generally low desire of 
increases from honest to goodness work and high expected additions from 
ill-conceived work, in a setting where moral reservations are missing, will 
prompt criminal movement.  
The social capacity of arrangement is to direct equity genuinely, in view of 
equivalent treatment under the steady gaze of the law, with the goal that 
people will acknowledge duty regarding their culpable and pick not to 
insult. Expanded productivity of criminal equity is wanted, particularly 
requirement, making it noticeable, certain, and quick. Later arrangement 
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likewise incorporates lessening the open doors for financial crimes to 
happen.  
Fines since they can be balanced and arranged in dynamic seriousness, jail 
since time served can be balanced and organized at various levels for 
various offenses, capital punishment just as a definitive authorize for 
genuine guilty parties, and ecological control and alterations of routine 
exercises of potential casualties to stay away from financial crimes. 
Explains the basic leadership engaged with cubicle and corporate financial 
crimes and some road crime. Any crime with a financial or even 
instrumental rationale is reasonable, for example, some robbery and 
thievery. Overlooks disparity of structure and expect formal 
correspondence is seen a similar path regardless of social class; hard to 
accomplish in unadulterated frame; neglects to represent nonsensical 
conduct or unconstrained financial crimes; neglects to think about the part 
of companion gatherings and their distinctive impacts on the levelheaded 
math; permits the individuals who can manage the cost of discipline to 
purchase permit to financial crimes. Strategies are connected just to 
financial crimes of the frail, not to those of the intense or the state. Can 
invert sway of the individual and supplant with matchless quality of the 
state in the midst of apparent outside risk, for example, fear mongering.  
 
2.2.8 Unified Crime Theory 
We began work by checking on how the world has experienced major 
changes—for sure, a great transformation—amid the past twenty years, 
which has included a globalization of financial aspects, health, 
governmental issues, and social and cultural life.91 We demonstrated how 
this change has impacted creation, utilization and conveyance, 
communications, innovation, transportation, and privatization. We 
indicated how the world's social orders now face changing sorts of threats 
from disease, security, and psychological oppression that are changing 
our physical and emotional landscapes. Hidden these changes is an 
increased relationship with others in social orders across the world. We 
argued that traditional criminological approaches that fail to acknowledge 
this global between connectedness and criminal justice approaches that 
adopt a war metaphor against financial crimes are inadequate to address 
the rising issues, harms, and financial crimes of the twenty-first century. 
All through the content we have demonstrated how this global change 
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impacts in financial crimes and our conjecturing about financial crimes. In 
this final area we reiterate that setting shapes recognition as well as 
behavior. We anticipate significantly greater, and more rapid, changes 
later on as globalization and innovation spread and as the cut-off points of 
the market economy are reached. Changing places of world dominance 
(the European commonwealth, China, India, Russia, and the United 
States, for example), trade and the economy, and global fiscal emergencies 
will inevitably affect all social orders and all individuals. Anticipating this 
change is one challenge we leave you with.  
At the start of the twentieth century, criminology had yet two altogether 
different paradigms to rub together: classical (choice) versus positivism 
(determinism). As the twentieth century advanced, the number and 
assorted variety of speculations proliferated, and calls for integration 
abounded. In the twenty-first century, we are welcome to reconstitute the 
criminological undertaking anew from the point of view of a post 
postmodernist, hyper integrative theory. How much this will take hold 
remains to be seen. As to what causes financial crimes, we leave that for 
you to consider, yet each of the hypotheses exhibited in this work makes a 
commitment, and we trust that now that you have read them you will 
have an enhanced understanding of the multifaceted nature of financial 
crimes and criminality. 92 
 
Conclusion 
In like manner, we do not close this paper with an answer for the financial 
crimes issue. There is no single approach arrangement, and there are no 
easy answers. As ought to be apparent from reading the often-
contradictory speculations introduced here, there is no accord on the most 
proficient method to address financial crimes Regardless of whether an 
agreement existed, it would be problematic, because without strife and 
contrasts of feeling evolutionary advance isn't conceivable. This paper is 
spellbinding, not prescriptive. It is ultimately up to readers—the future 
criminological scholars and strategy makers—to arrive at future financial 
crimes arrangements. Our goal has been to indicate what has transpired 
and where future bearings in theory are leading us.  
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AN ANALYSIS OF LABOUR LEGISLATIONS AND WOMEN 
WORKERS IN NIGERIA: LESSONS FROM OTHER JURISDICTIONS 
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Abstract 
The rights of women in Nigeria have become inequitable since the 
legislative houses are men dominated and women can only appeal for 
a percentage less than half to be heard. Fortunately, the less than half 
have been far more productive than the greater than half that the 
nation has been experiencing. While the less than half dwindles with 
present, past and incoming governments. The solution then should be 
what legislations are put in place to bring women in equal terms with 
men. Permit me to say that employment of women in any 
organization should not be throwback of wasted funds as some have 
accounted it to be so. The generality, that women are not able to meet 
the demands of the society or the work environment as has been 
asserted is not true in its entirety, this is because the failure of women 
to meet up demands is due to aspersions that they are weak and must 
be protected all the time even when the need for protection is not 
available. The struggle for women to be anything but treated as much 
important as men should come from conception of that baby girl to 
her training as any other male child to affording her a good payable 
job after attaining good training in her chosen field of profession. This 
research is aimed at legislative provisions made to foster women 
employment and what can be done to enhance the output of women in 
the workplace.  
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Introduction 
An analysis is made to the extent of how labour legislations relate to women 
workers, their participation in labour or trade organizations and how women 
are not given due opportunities to express their potentials even when they 
are willing to do so and there are no obstacles for them to meet up with the 
challenges of the work environment. 
 
 
*LLB, LLM, BL, B.Sc(Mgt), Lecturer Faculty of Law, Rivers State University, Port 

Harcourt – Nigeria. Email:nengiati@yahoo.co.uk;nengiati@gmail.com 

 

mailto:nengiati@yahoo.co.uk
mailto:nengiati@gmail.com


The Journal of Environmental and Human Right Law      Volume 2, Issue 2, 2022 

 

94 

 

It should be noted here that, the efforts made by Nigerian women to 
advance and bring recognition to women is a just cause and very 
significant in exfoliating the rights of women as human rights. From 
historical accounts, based on reliable sources, it is confirmed that there 
have been significant strides in recognizing women in political 
participation and the participation of economic activities as of rights. This 
has in turn enhanced the status of women who in acquiring political 
power and social honour and also wealth creation.1  Nonetheless, in many 
areas of life, subordination of women has been clearly evident, for 
example, in the traditional societies of Nigeria, farming activities is 
prevalent with women constituting the bulk of farmers. In some of these 
farming societies, women have only rights to use the land and cannot own 
it; land being the most valuable property and only devolved along blood 
line in order to keep the property in the family. It is feared that since the 
women will get married outside the blood line and would give birth to 
children belonging to another bloodline, the woman should not be entitled 
to own family land and hence alienate it to the benefit of non-family 
members. 
The 2004 Labour Act Cap L1, Laws of the Federation of Nigeria herein 
after known as LFN 2004 has made various provisions for all categories of 
workers in the work environment in Nigeria but particularly this work 
dwells on the legislations on women workers. Gender inequality has been 
a source of conflict whether we like it or not. The workplace should be for 
all gender types and the Labour Act LFN 2004 did not show much 
credence to this, in so much to the epileptic provision for women 
employment which shows signs of what the mind cannot imagine. How 
be it, the provisions made to women employment is a rift to the gender 
issues which the world is facing in the present.  
The debate whether the provisions made in the Nigerian Labour Act for 
the employment of women is to further acknowledge and protect the 
rights of women is an issue to be considered as only three (3) known 
sections which seem not to grasp the protection of the women folk in the 
work environment, hence creating a discriminatory intention which we 

                                                           
1
 Bolanle Awe, Iyalode Efusetan Aniwura, (Owner of Gold) in Nigerian Women in Historical 

Perspective (Ibadan, Sankore/Bookcraft ,1992) 52-71. She emerged as the head of a family 

compound acquiring the title of Mogaji. It is to be noted that the traditional societies were made 

up of families/compounds so that the Mogaji was an important figure in the political governance 

of the societies. 

 



The Journal of Environmental and Human Right Law      Volume 2, Issue 2, 2022 

 

95 

 

shall consider in subsequent chapters of this work. Whilst there are other 
Nigerian legislations that also dwell on the welfare and employment of 
the female workers, the Nigerian Labour Act 2004 is the first and core 
reference when it comes to the issue at hand. Where this Act does not 
have a befitting and easily accessed legislation to respect the female 
worker, ancillary legislations may not add much to be desired. 
The Act which makes provisions from sections 54 – 58 as „Employment of 
Women‟ has only secured three sections (section 54 – 56) to represent the 
welfare of women workers, the other two sections (section 57 – 58) dwell 
only on issues of regulations and compensations to the woman where 
these regulations are not followed through. One will only wonder what 
would create these offences and hence, compensations when adequate 
provision is not made within the provisions made in the three earlier 
sections. 
It is indeed a known fact that a woman has the same contractual capacity 
and right as a man whether she be married or single, this is because S.42 
of the Constitution2 is unambiguous in prohibiting any form of 
discrimination on grounds of sex.3Women are discriminated all over the 
world especially in developing countries or as we may rightly put it,„third 
world‟ countries which Nigeria is not an exception. Women are 
humiliated, exploited and degraded4 and this is more pronounced because 
our legislative houses are male-dominated hence slow in responding to 
the needs of women.5 
With the additional roles women play at home and the family circle, it is 
considered that they should be paid closer attention to rather than demean 
their potentials as they are equally human beings and should be given the 
rights accrued to them. Hence, the statutory provisions relating to women 
ought not to be that of a staggering approach but it behooves the 
legislation to pay closer attention to the rights of women since more 
women are taking up paid employment. 
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Maternity Leave 
Section 54 (1) (a) of the Act6 states as follows: 

(1) In any public or private industrial or commercial undertaking 
or in any branch thereof, or in any agricultural undertaking or 
in any branch thereof, a woman. 

(a) Shall have the right to leave her work if she produces a medical 
certificate given by a registered medical practitioner stating that 
her confinement will probably take place within six weeks; 

This provision does not suggest maternity as the subheading for this 
provision indicates. It also has a vague start up to suggest maternity leave. 
A woman or man can ask for a medical leave with a medical certificate by 
registered medical practitioner to proceed on a medical leave. To my mind 
this is what this subsection suggest rather than approaching it only on the 
side of the woman. 
However, the proceeding subsections that is, (1)(d) and (3) made use of 
the word „nursing a child‟ and „on account of her pregnancy‟ respectively. 
Section 16 of the Labour Act States as follows: 
Subject to the Workmen‟s Compensation Act7, a worker shall be entitled to 
be paid wages up to twelve working days in any one calendar year during 
absence from work caused by temporary illness certified by a registered 
medical practitioner. 
 
Provided that this section shall not apply unless: 
(a) The contract remains in existence during the period of absence and 
the worker is ready and willing to perform his part of the contract save for 
the incapacity produced by the illness; and 
(b) The worker, if so requested by the employer, consents to be 

examined by a qualified medical practitioner nominated by the 
employer. 

From the above section, it is proven that whilst sick leave requires 
certification by a registered medical practitioner, a pregnant woman or 
women before confinement should also present medical certificate 
showing the condition of her case. 
 

                                                           
6
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Night Work 
Section 55 of the Labour Act8 provides for Night work for women and 
states as follows: 

(1) Subject to this section, no woman shall be employed on night 
work in a public or private industrial undertaking or in any 
branch thereof, or in any agricultural undertaking or any branch 
thereof. 

This section of the Act, though may seem protective especially when it 
relates to the subsequent subsections is discriminatory.  
The National Commission for Women Act9 states in its objectives states: 

S. 2(b) promote the full utilization of women in the 
development of human resources and to bring about their 
acceptance as full participants in every phase of national 
development, with equal rights and corresponding 
obligations; 
S. 2(h) work towards total elimination of all social and 
cultural practices tending to discriminate against and 
dehumanize womanhood. 

 
The provision in section 55 of the Act10with respect to night work is 
serious limitation on the capacity of women to enter into such 
employments according to Oji and Amucheazi.11 The Authors subscribed 
to the fact that provisions such as these have customary undertones in 
view of sentimental attachment to women as requiring protection. They 
are also of the view that there are very strong women who are left with no 
choice but to make a living from working at Night or by free choice, 
decide to dare the Night work if there is adequate security but are 
constrained so as not to offend the provisions against night work. 
The authors are also of the view that, though the provision is protective, it 
is also discriminatory since its does not allow her freedom to choose 
because of her sex. 
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Paternity Leave 
Child care should not be left to the mother alone but should be a shared 
responsibility between the mother and the father. In Lagos state a 10 day 
paternity leave was approved for fathers and maternity leave was 
extended to 6 month for the first two births. This was done to encourage 
parents working with the state civil service to adequately fulfill their 
parental role. In Enugu State, fathers in the Civil Service are given three 
weeks paternity leave with full pay to carter for their newly born. A 
glaring breakthrough that should arouse the minds of many is that of 
Access Bank where Paternity Leave is granted to married male employees 
for one week. This is the first by a financial institution and laudable. 
A Bill for an Act to make Provisions for Optional Paternity Leave for all 
Married Male Employees in Private and Public Service failed to scale 
through second reading in the National Assembly in May 2018.The father 
has a special role to play in the upbringing of the child and not a matter of 
only funding the family. The issue of paternity leave should be taken into 
serious consideration as this will also make the fathers have the need to be 
closer to their children and family and for better family bonding. 

 
Crèche 
A number of organizations have introduced crèche facilities in the 
workplace but not much have been done from the legislative point of 
view. 
Women and men alike experience conflict between work and their family 
life. This is why the ILO Workers with Family Responsibilities Convention 
(No. 156) 1981 was introduced,12 however women are in a more 
disadvantaged position as the burden of family responsibilities rest more 
on them. Conflict between work and family can be associated with 
frequent absenteeism, increased turnover of staff, decreased performance, 
and poor physical and mental health. Working overtime can also bring 
about conflict between work and family.13 Article 8 of the Workers with 
Family Responsibilities Convention (No. 156) of 1981 rules out family 
responsibilities as a valid reason for termination of employment. For 
example, in the United States, an arbitrator was called to judge whether 
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the dismissal of a female worker who refused to work mandatory 
overtime was justified on the grounds that it was impossible for her to 
find someone to look after her child during work. The arbitrator refused to 
uphold the dismissal on grounds that „no person should be forced to 
choose between his/ her children and his/her livelihood.14 
It is a universal problem for parents especially mothers who want to work 
or who work to consider how their children especially toddlers are taken 
care of when they are at their places of employment or work without 
much distraction from the children. It is a fundamental problem because 
in places like Africa especially, child-bearing is the crown of every 
marriage and indeed a huge achievement and most especially the 
responsibility of caring for the child vest in most cases in the mother.15 
 
Underground Work 
A survey carried out by the Legal Research and Resource Development 
Centre in 1994 shows that male children have more value than female 
children and in most cases, the male children are preferably educated over 
the female children. This brings us to S. 56 of the Labour Act16 that admits 
to underground work as: 

(1) Subject to subsection (2) of this section, no woman shall be 
employed on underground work in any mine. 

(2) Subsection (1) of this section shall not apply to: 
(a) Women holding positions of management who do not perform 

manual labour; or 
(b) Women employed in health and welfare services; or 
(c) Women who in course of their studies spend a period of 

training in underground parts of a mine; or 
(d) Any other women who may occasionally have to enter the 

underground parts of a mine for the purposes of a non-manual 
occupation. 

This section clearly limits the woman as to the nature of employment she 
can engage in, and such limitations as protective as they may be as the Act 
stipulates militate against the freedom of women to search for jobs. 
However the proceeding subsections of section 2, like the night job section 
shows that women cannot be totally ruled out of the equation but because 

                                                           
14

 National Academy of Arbitrators 2005 Annual Meeting, Programme Materials. 
15

 C. K. Agomo, Nigerian Employment And Labour Relations Law And Practice (Concept 

Publications, 2011) . 
16

 (2004).  



The Journal of Environmental and Human Right Law      Volume 2, Issue 2, 2022 

 

100 

 

of restrictions placed by statute, the employment rate for women would 
be rather low and there cannot be equality in terms of employment as 
there are no such jobs that are the exclusive preserve for women as there 
are for men as has been impliedly stated by the statute. Women are not 
born free as there is a tag that she cannot make a free choice of her own 
volition because of her sex. 
 
United Kingdom 
The United Kingdom has a labour law known as the United Kingdom 
Labour Law. It regulates the relations between workers, employers and 
trade unions. People at work in the UK benefit from a minimum charter of 
employment rights which are found in various Acts, Regulations, 
common law and equity. 
Labour Law has existed since people worked. The Equality Act 2010 is 
based on the principle that people should treat one another according to 
the content of their character and not some other irrelevant status to foster 
social inclusion. In other words, the Act protects against discrimination on 
grounds of race, gender, belief, disability, age and sexual orientation. It 
protects the characteristic of gender (including pregnancy) and sexual 
orientation (marital status). 
The issue of equal pay is very strong in the UK and even the EU. The „pay 
gap‟ has always been on the front burner as men are paid higher than 
women. In Clay Cross (Quarry Services) Ltd v. Fletcher17 Lord Denning Mr, 
held that an employer could not justify paying a young man higher wage 
than an older lady (who in fact trained him) on the basis that this was 
what the employer had to pay given the state of the job market. However, 
in Rainey v. Greater Glasgow Health Board,18 the House of Lords held that 
women NHS prosthetists who were paid 40% less than men prosthetists, 
who had been contracted through private practices, had no claim because 
it was agreed that such higher prices were necessary to attract their 
services. 
The assumption on which the inequality of women‟s pay was based is that 
first: women‟s work was less skilled than men‟s and therefore required 
less pay and secondly; that a woman‟s wage did not have to support other 
dependents.19 
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Team Equality and Work Articles> accessed 20/12/2018 



The Journal of Environmental and Human Right Law      Volume 2, Issue 2, 2022 

 

101 

 

In the early 1980s, Great Britain legislated on protective policies to protect 
female workers by prohibiting women from working in mines and 
restricting night work for them, but as time went on in the mid-1900s 
these restrictive policies were banned as women opposed to these policies 
as discriminatory in nature.20 This resulted to legislature shifting from 
protective policies to promotion of workplace equality between men and 
women. The UK labour laws no longer have provisions on night work and 
underground work restrictions but have rather strengthened maternity 
benefits for women whether married or unmarried. UK discrimination 
law is derived mostly from the European Union Treaty and directives 
which prohibit discrimination on the grounds of gender, religious belief, 
sexual orientation, age, disability and race. These protections are 
enshrined in the UK Equality Act 2010 which provides rights beyond 
what is provided by the EU, in relation to marital, pregnancy and 
maternity policies.21 In the UK, an employee has all the available rights of 
a worker - this includes child care, retirement and job security.22 
The Paternity and Adoption Leave Regulation 2002 allows a father who 
has adopted a child 2 weeks leave at the statutory rate of pay. To redress 
the imbalance between men and women in their child bearing stage, the 
Additional Paternity Leave Regulations 2010 allows the woman transfer 
up to 26 weeks of her maternity leave entitlements to her partner. This is 
because a woman can take additional 13 weeks maternity leave without 
pay different from the statutory 14 weeks maternity leave with pay she is 
entitled to. In summary, the UK‟s practice of labour law is more to the ILO 
standards of best practices.  
 
United States of America 
In the United States, workers are protected from discrimination based on 
age, gender, race, ethnicity, skin colour, national origin, mental or physical 
disability, genetic formation and pregnancy or parenthood.23 Employers 
are also expected to provide private rooms for nursing mothers to nurse 
and express milk, as well as time to do so. 
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Since the Civil Right Act of 1964 was established, employers and labour 
unions are expected to treat employees equally and without 
discrimination irrespective of their race, colour, religion, sex or national 
origin.24 
Since the US‟ declaration of independence in 1776 was it proclaimed “all 
men are created equal”, the constitution has been progressively amended 
to spread equal rights to all people. 
The United States operates an unpaid maternity leave policy. Although an 
industrialized nation, it still also operates 12 weeks maternity leave away 
from the ILO standard and one of the lowest levels of leaves in 
comparison to other countries. Except for three states (California, New 
Jersey and Rhode Island) that operate programmes that require full 
payment on maternity leave for both public and private sector employees, 
some few other states have passed law on partial payments on maternity 
leave. Employers may provide paid leave, although Federal law does not 
guarantee paid maternity leave (and state laws in some instances). In 
California, fathers enjoy partial paid leave (paternity leave) for six 
weeks.25 
In the United States, - with a very strong federal system of government - 
many states have their own anti-discrimination laws. Some states even go 
further than the federal minimum while others remain at the federal 
minimum. 
The United States in its laws, lacks provisions for night work for both men 
and women.26 This is as a result of the ban on the prohibition of night 
work of women from the historical point of view of the Americans that 
initially did not give women right to vote, work, or even practicing law 
amongst other rights that women were deprived of. For example, in 1769, 
American colonies adopted English common law that established that 
married women ceased to legally exist and have become the properties of 
their husbands since the woman has become one with her husband and 
only the husband has legal rights (that means men generally have legal 
rights and married women have no legal right). 
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As stated earlier the United Nations through its treaties provided 
conventions on various prohibitions against women amongst which is 
also the prohibition on underground work but America as a state party 
with its amendments in its constitution has banned various prohibitions 
on women workers because its declaration in 1776 states that “all men 
(including women) are equal in their rights and so did not allow these 
prohibitions to appear in their constitution and labour legislations. With 
the Equal Employment Opportunity Act of 1972, America banned all 
forms of discrimination (work, sex orientation, etc). 
 
Ghana 
Ghana still observes like its Nigerian counterparts 12 weeks paid 
maternity leave plus the duration of annual leave. Ghana‟s Deputy 
Minister of Employment and Labour Relations establishes that it was in 
the process of introducing two additional weeks to its maternity leave to 
make it 14 weeks and that preparing of the bill and bringing it before the 
legislature was on the way. This was announced during the 
commemoration of the International Women‟s Day in 2018. 
The case is not the same in Nigeria as its Minister of Labour and 
Employment, Dr. Chris Ngige during the 107th ILO Conference in 
Geneva, Switzerland in June 2018 announced that Nigeria was going to 
implement 16 weeks (four months) maternity leave with immediate effect 
with no paper work on ground, and the ILO recommendations not 
domesticated. 
Her paid annual leave is however full payment (remuneration) including 
other benefits attached to her pay package. The period of 12 weeks may be 
extended by 2 additional weeks where the period of confinement is 
abnormal.27 
S. 24(1) of Ghana‟s Constitution 1992 and the Labour Act 200328 of Ghana 
recognizes the right to fair remuneration and equal pay for work of equal 
value, without any discrimination. 
According to the Constitution of Ghana, “All human beings are equal 
before the law and no person can be discriminated on any ground, 
including gender, race, colour, ethnic origin, religion, creed or social or 
economic status”.29 This position was also treated in the Labour Act and 
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the act stipulates that any person who discriminates against any person on 
these grounds is guilty of unfair labour practice. 
By S. 41(e) of the Constitution of Ghana 1992, women can work in the 
same industries as men and have equal choice as men with the profession 
they want to belong to. There are no restrictions in the laws as to what 
type of work women can do and not do. Accordingly article 4130 stipulates 
as follows: “The exercise and enjoyment of rights and freedoms is 
inseparable from the performance of duties and obligations, and 
accordingly, it shall be the duty of every citizen to work conscientiously in 
his lawfully chosen occupation”. 
The Labour Act of Ghana31 defines sexual harassment as „any unwelcome, 
offensive or importunate sexual advances or request made by an 
employer or superior officers or a co-worker, whether the worker is a man 
or woman. 
Although, there are specific or special laws guiding against sexual 
harassment in the workplace in Ghana particularly relating to the 
protection of women, the Labour Act has made adequate provisions that 
require the employer to take necessary actions to eliminate harassment in 
the workplace and any dismissal that arises from sexual harassment 
amounts to unfair dismissal in the eyes of the law.32 
The Criminal Code of Ghana also incriminates persons that have sexual 
bodily contact with another person without the consent of the other 
person even though there was no carnal knowledge, and such perpetrator 
could be imprisoned for at least 6 months.33 Night work is prohibited for 
pregnant women except with her consent.34 
 
South Africa 
The South African State ratified convention No. 89 of 195035 and has so far 
not denounced it, but has indicated through its national legislation that it 
is discriminatory not to employ women at night because of the ILO 
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prohibition of women to do night work,36 and contracts existing labour 
laws.37 
Maternity leave for employees is not less than 4 months (16 weeks) but it 
is classified as unpaid leave. However there are strict provisions to the 
nature of work that a pregnant or nursing employee is permitted to do, to 
ensure that such work is not hazardous to her and the child.38 
Family responsibility leave is also guaranteed an employee (male or 
female) who has been in employment for not less than 4 months and this 
entitlement is three days paid leave for every 12 month leave cycle to 
discharge family responsibilities within some limited scope.39 
There is in place the Employment Equity Act, No 55 of 1998 to ensure 
workplace equity and prohibits all forms of discrimination in the 
workplace, by guaranteeing equal opportunity and fair treatment to all 
employees. The Act further imposes obligations on employers to 
implement affirmative action measures to advance “designated groups”. 
These include Africans, Indians and coloured people, women and people 
with disabilities. 
South Africa has also amended its Labour Law through an Amendment 
bill to introduce a ten-day paid paternity leave for fathers so that they can 
bond with their newly born. The law applies to fathers, whether for 
biological, adopted or fostered children. In fact, fathers who are primary 
caregivers can secure 10 weeks of paid paternity leave. 
It has also made basic conditions40 for the employer and the employee 
before night work can be agreed upon. It did not state whether night work 
was for men or women. That means, there is no prohibition of night work, 
whatsoever for women in South Africa. 
The same is true for underground work in South Africa, as such ban is no 
longer operational. Since 2003, women have worked as underground 
miners and their inclusion has been laudable towards gender equality in 
employment. Although there is need for the quota system to be abolished 
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to fully include women in underground work, yet this is a step in the right 
direction.41 
Article 09 of the South African Constitution states that all person are equal 
before the law and so there should be no room for „discrimination on the 
grounds of race, gender, sex, pregnancy, marital status, ethnic or social 
origin, colour, sexual orientation, age, disability, religion, conscience, 
belief, culture, language and birth‟. 
The Employment Equity Act42 also prohibits discrimination on grounds of 
family responsibilities and HIV status. 
 
Conclusion 
In spite of the viewed concerns of the Nigerian state in its participation in 
international labour conventions, its legislations are still less than the 
standard practice that it should live up to. Whilst other states are breaking 
grounds and making laudable breakthroughs in the welfare of its citizens 
especially workers, Nigeria still maintains a Labour Act that cannot meet 
up with international best practices. 
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GENDER INEQUALITY:  
JUSTICE FOR WIDOWS IN NIGERIA 

 
By 
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Abstract 
This paper discusses the plight of widows in Nigeria which 
continues to be deplorable despite the establishment of the United 
Nations International Widows Day since June 23rd 2011, and 
despite national and state legislations against widowhood 
practices. Using the descriptive, conceptual and applied methods of 
legal research this study finds that the plight of widows in Nigeria 
include dehumanizing traditional practices, desocialisation, 
deprivations, and poverty amongst others, whereas, widowers face 
no such problems. Eliminating harmful and discriminatory 
practices against widows, therefore, is of paramount importance in 
this work, due to its consequences against the widow, her children 
and the society at large. Effective legislation and pragmatic actions 
are, therefore, necessary ways forward. 

 
1.0 Introduction        
Widows in Nigeria often go through a lot of difficulties after the death of 
their husbands due to discriminatory and harmful traditional practices 
against women, and this cuts across all Nigerian cultures regardless of the 
social strata, education or class of the widow involved.1 These women are 
denied their fundamental human rights and are put through degrading 
and inhumane situations, along with their children, and efforts to access 
justice are sometimes stifled or denied, which makes such acts continue 
with impunity.  
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While huge strides have been made in this area due to the influence of the 
Christian religion,2 and through regulation by national, regional and 
international laws, discriminations against the widow still thrives in many 
forms and degrees in Nigeria. This paper therefore, aims to find more 
practicable solutions to ending this trend against widows and the ripple 
effects on their children and the society at large.  
In discussing this topic, this work will be divided into four major parts. 
The first part is this introduction, which will also include a definition of 
key terms that are used within this work. The second part will provide an 
overview of widowhood practices, and its implications for widows in 
Nigeria. Next will be a discussion about the national and international 
framework and conventions that provide for widowhood rights, and 
finally, the last part of this work will make recommendations towards an 
increased advocacy for a national consensus to end all forms of 
discrimination against widows. 
 
2.1 Definition of Terms 
The concepts that are worthy of defining in this paper are as follows: 
 
2.1.1 Gender Inequality 
Generally, the term „inequality' refers to „an unfair situation in which some 
people have more rights or better opportunities than other people‟.Gender 
equality, therefore, means that women and men have equal conditions for 
realizing their full human rights and for contributing to, and benefitting 
from, economic, social, cultural and political development. In this case, it 
also means the absence of discrimination against women. 
 
2.1.2 Widow 
In this context, a widow refers to a woman who is lawfully married to a 
man under any of the recognized forms of marriages in Nigeria or a 
woman who has cohabited with a man, and has given birth to children for 
him, and with whom a man has lived with as family to the knowledge of 
kith and kin, and she is now bereaved of him and is single. 
 
2.1.3 Justice 
In this context justice means, the principle of fairness or quality of being 
just, conformity to law, legal validity, or the administration of law 
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according to prescribed and accepted principles. This conformity to law 
and legal validity is especially important, in order to highlight the fact that 
justice in this work isn‟t calling for the same inhumane actions to be meted 
out against the men as well, but instead asks for fairness and dignity in 
the treatment of all bereaved people. 
 
3.0 Overview of Widowhood Practices and its Implicationsfor Widows 

in Nigeria 
There are various customs and traditions in different parts of the country 
that relate to widowhood and its rites. What is common to these cultures, 
however, is that the widow often bears the brunt of her husband‟s death, 
which is not usually the case if it were the wife that died.3 Various 
perceptions, beliefs and practices propel these widowhood rites, which 
ultimately result in the widow going through hardship and difficulties as 
a result of these societal burdens that are placed on her. Some of these 
perceptions and beliefs include, the need for the separation of the wife 
from her husband‟s spirit; the need for the widow to prove the absence of 
infidelity or guile; the absence of bloodlines for the woman either through 
the lack of children, a male child, or just by the mere fact that she was 
married into the family rather than born into the family bloodline.4 
Surprisingly, the man often doesn‟t need to go through these and would 
not even go through this if any of these were found to be true, for 
instance, infidelity. This shows that these cultures are not for the „good‟ of 
the woman, like they try to claim, but rather for other purposes. 
For the widow, it is often the beginning of a new life of unpredictable 
accusations, stigmatism, animosity, trials, verbal, physical and 
psychological violence5 as she is often blamed for the death of her 
husband, while the possibility of other natural and obvious causes are 
dismissed. In line with these perceptions, widows are made to go through 
harmful and dehumanising treatments such as the shaving of hair, the 
separation from society like something dirty, the drinking of water from a 
dead body, to prove innocence and many other unimaginable treatments. 
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Additionally, inheritance and property rights under these traditions also 
often dispossess the widow of her and her husband‟s hard earned 
property and wealth and she is left alone to fend for herself, or sometimes, 
even viewed as a piece of property to be inherited. So basically, in 
addition to the pains and trauma of losing a husband, father, head of 
family, breadwinner and defender, the deceased husband‟s family live for 
a good part of their lives at the pleasure, whims and caprices of in-laws, 
traditions and customs that are dehumanizing and unjust. Unfortunately, 
some of these practices were in times past and in some cases still presently 
recognised and even given credence to by our courts6 and persons at 
different levels of authority, including law enforcement agents. 
Fortunately, the influence of the Christian religion has helped to put a 
damper on some of these practices, and many laws have been made in 
relation to this issue. For instance, in Rivers State, a lot of these practices 
have been listed in the Dehumanizing and Harmful Traditional Practices 
Law of 2003. These are enumerated in sections 1 (a)-(d), 2(1)(a)-(t) and 
3(1)(a)-(e) and include the following; forcing her to drink water used in 
washing the corpse, sleeping on same bed with corpse, remaining naked 
for a specified period as part of burial rites, or making her sit on broken 
coconut or other harmful objects shaving of hair, sitting and sleeping on 
bare floor, forced re-marriage to an in-law,  ejection from matrimonial 
home, abstinence from personal hygiene, discrimination, denial of 
inheritance and several other barbaric customs. Similar laws also exist in 
some states of the Federation. 
It is important to note here, that there are varying levels and degrees of 
widowhood experiences, depending on the educational background of the 
woman, economic and family status, religion in dominance in the locality, 
and type of law governing the marriage, however, difficulties in widowhood 
happen more often than not. Thus, despite the existence of better laws and 
influences, there is still much work to be done.  
 
3.1 Implications of Widowhood Practices in Nigeria 
There are many negative implications that result from the continuation and 
upholding of widowhood practices, which includes health implications, 
economic implications and even legal implications, many of which have 
further ripple effects on the children and on the Nigerian society eventually. 
There is, therefore, a strong case for a more pragmatic action to end the 
injustice of widowhood practices in Nigeria.  
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3.1.1 Health Implications 
Widowhood practices often affect the physical, mental, spiritual, 
emotional and social health of the widow. Physically, her body suffers 
through the abusive treatments that she may be made to bear, including 
lack of good sleep, exposure to the dead body, and the scraping of her hair 
or body with unsterilized objects. Mentally and emotionally, in addition to 
losing a husband, she now has more burdens to bear, and where she still 
has to fight for her husband‟s goods and property which ought rightfully 
to belong to her and her children, that worsens her mental and emotional 
health. These also lead to a decline in her social health, as the support 
system from the husband‟s family sometimes wanes, as they become 
aggressors to her, leaving her to face loneliness and rejection, amongst 
others. These could result in physical ailments like high blood pressure 
and mental ailments and even death. This poor state of health in turn, 
affects the health, education and wellbeing of the children of the marriage. 
 
3.1.2 Economic Implications 
In many Nigerian homes, the man is usually the breadwinner, while the 
woman becomes a full time housewife or stay-at-home mother. Thus, the 
woman often has no money or savings of her own and relies absolutely on 
the husband for sustenance. Therefore, upon the death of her husband, 
she turns into a beggar overnight. When this happens, no one remembers 
her hours of labour in the home that allowed for her husband to have 
enough time to work to make money, and sometimes she even did some 
side businesses to help to make ends meet. Instead, everyone sees the 
properties that have been accrued during the marriage as the man‟s 
property, and the relatives often come in to dispossess her of these 
properties, sometimes, even including her own personal belongings. 
Unfortunately, in the past, our courts did not help matters as judgments 
favoured some of these repugnant traditions and cultures. For instance, in 
the cases of; Suberu v Sumonu7, Nezianya v Okagbue,8 Fakoya v Asemonu. The 
court in all these cases and many more, held that a woman was not 
entitled to inherit her husband‟s property. In many of the cases the 
reasoning was that devolution follows the blood and a wife or widow is 
not of the blood. Hence, brothers, sisters and parents and other blood 
relations are to inherit in preference to the wife. They discountenanced the 
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fact that by marriage, a man and woman become one and therefore, have 
blood ties with each other. The bane of gender inequality is at the root of 
these decisions. 
There appeared to have been a little deviation from the earlier decisions, 
in Nzekwu v Nzekwu9 where it was held that subject to good behaviour, the 
Plaintiff (widow) has the right of possessing her husband‟s property at 
least in her lifetime and no member of the deceased family has the right to 
dispossess her of it. The troubling question is, who judges the behaviour 
and what criteria is to be used? Having regard to the animosity against 
wives, greedy or aggressive family members of a deceased husband are 
more likely to see a wife as bad or stubborn, irrespective of how well she 
has lived with them, as soon as she refuses to give in to their demands. 
Hence, subjecting her to a criterion of good behaviour has not bettered her 
position in any way. By marriage, a couple becomes one. They covenant to 
endow each other with the others worldly goods. Why then does a widow 
lose her rights upon her spouse‟s death, whereas, a widower does not?  
Justice Niki Tobi gave a classic judgment in Mojekwu v Mojekwu10where he 
held regarding widows that; 

Such a custom is inconsistent with equity and fair play in an 
egalitarian society such as ours where the civilised sociology does 
not discriminate against women… All human beings’ males and 
females are born into a free world and are expected to participate 
freely without any inhibition on grounds of sex and that is 
constitutional. We need not travel all the way to Beijing to know 
that some of our customs including the Nnewi ‘olikpe’ custom are 
not consistent with the civilised world in which we all live today, 
including the appellant'. He therefore held that the olikpe custom 
was repugnant to natural justice, equity and good conscience. 

 
His obiter in Mojekwu v Ejikeme11 on widowhood practices is notable, to 
wit: 

It is however now a matter of grave or serious concern, whether it 
is now time that courts of law considered the predicaments and 
deprivation of widows in the guise of customary laws! It is 
discriminatory and therefore against the Constitution of Nigeria 
and CEDAW. 
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These economic implications have ripple effects on widows and their 
children which include, the withdrawal of children from school; child 
labour/trafficking; prostitution or vulnerability to prostitution by widows 
or their girl-children; involvement in criminal activities; and hatred or 
vengeance against the „wicked society‟ that acquiesced in allowing such 
practices. In view of the above, the issue of widowhood practices cannot 
be taken with levity.  
 
3.1.3 Violations of Human Rights  
Widowhood practices violate the fundamental human rights of widows 
which are guaranteed under Chapter IV of our Constitution12 and under 
regional and international conventions. These violations include: 
a. The Right to human dignity as guaranteed under section 34 (1)(a) of 

Constitution.  
This prohibits subjecting a person to torture or cruel inhuman and 
degrading treatments or punishments.  
Torture and inhuman treatment according to the Court in the case 
Uzoukwu v Ezeonu13means: 
- To put a person in some form of pain which couldbe extreme, it 

also means to put a person in someform of anguish or excessive 
pain… could be a physical brutalization of the human person. It 
could also be a mental torture in the sense of mental agony. 
 

Article 1(9) of the Protocol to African Charter14 also defines inhuman 
practices as: 
- „All behaviour, attitude or practices which negatively affect the 

fundamental rights of women and girls such as their rights to life, 
health, dignity, education and physical integrity‟. 
 

The above descriptions aptly describe the plight that many widows 
undergo upon the death of their husbands. The dignity of the human 
person is also affected when they are degraded physically, mentally or 
socially through accusations and ostracization. 
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b. The Right to Life as guaranteed by section 33 of the Constitution is also 
violated. 
Widowhood practices as discussed above, could lead to a lot of health 
issues such as depression, hypertension, and other serious illnesses. 
Actual exposure to the dead body or water used to wash the dead 
body, also puts the widow at risk of developing physical and mental 
illnesses that could eventually lead to death. These therefore, violate 
the widow‟s right to life. 

 
c. The Right to Freedom of Association and from Discrimination as 

guaranteed by sections 40 and 42 of the constitution are also infringed 
upon by widowhood practices.  
Just like a widower, a widow has the right to freely associate with 
anyone of her choosing, after mourning her husband as she desires. 
She also has the right to re-marry any man of her choice or to refuse to 
remarry, without being discriminated against for her choices. 
Unfortunately, while men are often seen as needing a woman to take 
care of them as soon as possible, women are often expected to remain 
chaste and unmarried. Where, however, women are urged to remarry, 
it is often for the purpose of being acquired by a person, rather than a 
choice made by the widow‟s freewill, calculated to be for her own best 
interest. Freedom of Association and from discrimination would work 
here, to ensure that the widows needs, rather than cultural 
encumbrances, are exercised in line with her desires and personal 
choices, as would be the case if it were a widower. 

d. The Right to Personal Liberty is provided for in sections 35(1) of the 
Constitution and section 365 of the Criminal Code15 which both 
prohibit any act of confinement or detention of a person against their 
will.  

 
Unfortunately, this criminal act is often carried out against a widow by the 
physical confinement or restriction in movement and association as 
sometimes required by widowhood rites. Thus, widowhood practices are 
illegal actions that must be discontinued. 
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3.1.4 Inheritance Rights 
Another problematic area of widowhood practices, and one that still 
continues presently, is in the area of inheritance rights. As discussed 
above under economic implications, the widow is often disinherited of her 
husband‟s properties, regardless of her contributions to the marriage due 
to customary laws and practices that apply to women in general and to 
wives. Some of these practices have been called out by our courts and 
laws and there are now laws that regulate Administration of Estates.  
Administration of Estates Laws of most of the States provide a pattern of 
distribution as follows: 

- Where the deceased leaves no issue, parent, brother or sister of the 
whole blood the entire estate will be held in trust for the surviving 
wife. 

- Where the deceased leaves a wife and issue the widow shall inherit 
all personal effects, a sum of money equivalent to the value of one-
third of the estate will be paid to the surviving spouse with interest 
at the rate of two and half percent from the date of death till the 
money is paid. 

- Subject to providing for that sum and the interest thereon, one third 
of the residuary estate is held in trust for the children. 
 

In addition, sections 42(2), 72(1) & (2) of the Matrimonial Causes Act, Cap 
220, Laws of the Federation of Nigeria, section 36(1) Marriage Act, cap 
115, Laws of the Federation of Nigeria 1958 and in Rivers state, section 7 
of the Dehumanizing and Harmful Traditional Practices Law No. 2 of 2003 
provides for inheritance rights. Unfortunately, some of these laws are 
discriminatory against widows as the same provisions often do not apply 
to men.  
There are many homes today in Nigeria where the husband and wife 
make equal financial contributions and sometimes, the wife even more. 
However, the financial contributions should never be the yardstick for 
inheritance by a widow because, her carrying the pregnancy for the 
children of the home and all the discomforts and risks that go with it, her 
taking care of the home and the children in ways the husband could never 
have and so on, cannot be quantified in terms of pecuniary values.  
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4.0. Widowhood Rights Within Regional and International Framework 
and Conventions 

There are a plethora of international laws which aim to protect women 
generally. However, hardly any made specific reference to widows. 
Nevertheless, it may be argued that since widows are human, they are 
entitled to all fundamental rights and freedoms. Also, as women they are 
further entitled to women specific rights regardless of their state of 
marriage.  
Some of the international laws which aim to protect women include: 
a. The United Nations Charter which came into force on 24th October, 

1945 with the main aim of achieving international peace and security 
through respect for human rights and fundamental freedoms of all 
human beings anchored on principles of equal rights and self-
determination without distinction as to race, sex, language or 
religion. 

 
b.  The Universal Declaration of Human Rights, which is one of the 

greatest achievements of the General Assembly. It was adopted on 
10th December, 1948, hence, the adoption of that day as International 
Human Rights Day. It is the first human rights instrument which 
established that all men are born free and equal. Thus, establishing 
fundamental rights and freedoms as contained in most constitutions 
of the world. 
It is about the only instrument that made reference to widows in its 
Article 25 in relation to the vulnerable group that are entitled to a 
standard of living adequate for their health and wellbeing. Caroline 
Moorehead, a human Rights writer, observed that even the women‟s 
own document from the 1995 Fourth World Conference on Women- 
The Global Platform of Action did not have widows in contemplation 

 
c.  The Convention on the Elimination of All Forms of Discrimination 

Against Women (CEDAW)16 
CEDAW entered into force on 3rd September, 1981. It aims at 
achieving gender equality and eliminating all forms of 
discrimination against women (because it saw discrimination as the 
bane of gender inequality which works injustice against women) 

                                                           
16

UN General Assembly, Convention on the Elimination of All Forms of Discrimination Against 

Women, 18 December 1979, United Nations, Treaty Series, vol. 1249, 13, 

<https://www.refworld.org/docid/3ae6b3970.html> accessed 23 March 2022. 



The Journal of Environmental and Human Right Law      Volume 2, Issue 2, 2022 

117 
 

through the creation of Treaty obligations which state parties are 
obligated to implement locally. By ratifying the Convention, States 
commit to undertake a series of measures to end discriminatory 
practices against women in all its form through: 
i.  Abolition of all discriminatory laws, including cultural laws 

which it targeted a chief source of discriminatory practices. 
ii.  Establishment of tribunals and other public institutions to ensure 

the effective protection of women against discrimination. 
 

It covers three important areas of discrimination against women, 
namely: 
i. Civil and legal rights 
ii. Reproductive role of women 
iii. Impact of cultural factors on gender relations 

 
d.  The Committee on CEDAW was established pursuant to Article 17 0f 

the CEDAW with the major task of supervising the implementation 
of the Convention. By Article 18 of CEDAW, state parties are to 
submit reports showing how they are giving effect to provisions of 
CEDAW. The Committee makes Recommendations to state parties 
on elimination of discrimination against women. 

 
e.  The Optional Protocol to CEDAW was adopted by the UN 

Commission on the status of Women as a complaints mechanism that 
permits women from member states to make complaints to the UN 
where local remedies are exhausted. That committee is empowered 
to investigate systematic violations. NGOS Are allowed to submit 
shadow reports which helps the Committee to make concluding 
observations and recommendations. 

 
f.  Optional Protocol to the African Charter on Human and People‟s 

Right (APW) 
This was adopted in July, 2003. This provided extensively for the 
rights of widows. For example, 
- Article 2(1)(b) prohibits discrimination which endangers the 

health and general wellbeing of women. 
- Article 2(2) deals with the elimination of harmful traditional 

and cultural practices 
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- Articles 3 and 4 deal with the right to dignity, right to life, right 
to integrity and security of person. 

- Articles 20 and 21(1) deal with amongst other things, issues 
peculiar to widows. Art. 20 seeks to prevent denial of right to 
custody of their children, forced marriages and inability in 
some places of remarriage. 

 
Article 20 provides that: 
(a) That widows are subjected to inhuman, humiliating and 

degrading treatment 
(b)  A widow shall automatically become the guardian and 

custodian of her children, after the death of her husband, 
unless this is contrary to the interests and welfare of the 
children 

(c) A widow shall have the right to remarry, and in that event, to 
marry a person of her choice. 

 

Article 21(1) further provides that: 
- A widow shall have the right to an equitable share in the 

inheritance of the property of her husband.  
- A widow shall have the right to continue to live in the 

matrimonial house. 
- In case of remarriage she shall retain this right if the house 

belongs to her or she has inherited it. 
 

These provisions appear laudable. But do they really reciprocate 
what happens when a woman dies? Thus, even the laws are subtly 
discriminatory. 

 
5.0. Recommendations to End All Forms of Discrimination against the 

Rights of Widows 
1)  Creating Solidarity Groups and Sensitized stakeholders 

Solidarity groups are people who unite for a common interest 
in order to provide mutual support for each other. They create 
strength through their number and through increased 
networks of people, information and resources. Such groups 
and resources, if properly channeled, could really help in 
providing pragmatic actions that both support the widow, as 
well as, make a movement towards the elimination of 
difficulties faced by widows. 
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This could include the formation of a Widows‟ Association 
backed by NGOs, Faith Based Organisations, and Community 
Based Organisations, and such other groups made up of men 
and women who will always, as a social corporate 
responsibility, go en masse to troublers of widows, to call them 
to order. However, a note of caution must be sounded to 
women generally to do unto others what they want others to 
do to them if they find themselves in the shoes of widowhood. 
Women who mastermind and or encourage the humiliation 
and dehumanizing treatment of widows to their brothers or 
within their families cannot sow thorns and expect peace in 
their own time. Women must desist from being the troublers of 
their daughters or sisters‟ in-laws.  
Also, there is no doubt that some wives, as well as husbands, 
could be callous and act as very wicked wives or husbands 
against their spouse‟s family. This should be discouraged as 
such attitudes make it difficult to fight for the cause of widows. 

 
2)  Sensitisation and Lobbying of Stakeholders 

Stakeholders must also be sensitized and lobbied in order to 
make them aware of the existence of the problem, and the need 
for their support to end such practices. These stakeholders 
include: traditional rulers, youth councils, judges, legislators, 
Ministries of Women Affairs and the Press, amongst several 
others. There cannot be any sustainable success without 
genuine support from stakeholders in our society, hence, these 
stakeholders need to be paid advocacy visits, lobbied, and 
sensitized, to secure the support and cooperation of all 
concerned to make them understand the plight of widows and 
to lend their support to ending such discriminations. 

 
3)  Enlightenment Campaigns 

There is also the need for the enlightenment of all persons 
(including the young ones) in schools, colleges and universities 
through talks and the dissemination of information on the true 
life experiences of widows and their children, in order to 
appeal to the conscience of society. It is also important to 
openly applaud those who take positive actions to settle 
widows in their families and communities. 



The Journal of Environmental and Human Right Law      Volume 2, Issue 2, 2022 

120 
 

4)  Enlightenment and Sensitisation of Religious Bodies 
Religion is one weapon that has been so used to discriminate 
against women generally. However, a deeper understanding of 
most of the provisions of the major religions in Nigeria reveals 
the need for care for widows. The Bible, for instance, presents 
God as the defender of the widows.17 
 

In the Bible book of Deuteronomy Chapter 16 verse 14, the Bible 
provides as follows: 
- And thou shalt rejoice in thy feast, thou, and thy son 

and thy Daughter, and thy manservant, and thy 
maidservant, and the Levite, the stranger, and the 
fatherless, and the widow, that are within thy gates. 

 

In the book of Jeremiah Chapter 22 verse 3, God also called upon the 
leadership of Israel (and by necessary implication, the Church), to 
ensure that no violence was done to certain classes of vulnerable 
persons, and widows were included.18 The Bible further warned 
about repercussions that shall follow the breach of these rules and 
commands. Also, in Isaiah Chapter 10 verses 1-3, the Holy Bible 
decreed woe to them that decree unrighteous decrees for the purpose 
of turning aside the needy from judgment, to take away the right of 
widows and orphans!19Thus, widows are not to be isolated nor 
deprived of their rights. They are to enjoy full participation in their 
feasts.  
In the Bible book of 1Timothy Chapter 5, the Bible admonished 
extensively about widows.20 However, the Apostle Paul talked about 
two types of widows – the younger and the older ones, and 
instructed that relations should assist and be responsible for the 
younger widows while the Church should also care for the older 
ones. According to the book of James Chapter 1 verse 27, true 
religion has to do with visiting the widows and orphans in their 
trouble.21 Thus, Jesus condemned the scribes who “devour widows 
houses”22. 

                                                           
17

The Holy Bible: Psalms Chapter 88 Verse 5 
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On the other hand, the rights of widows in Islam are defined in both 
the Quran and in the Hadiths. Al-Bukhari states as follows: 

The one who looks after a widow or poor person is 
like Mujahid (warrior) who fights for Allah‟s cause, 
or like him performs prayers all the night and fasts 
all the day. 

 
The Quran provides that a widow without a child is entitled to one-
fourth of the estate of her deceased husband. If she has children, they 
are entitled to one-eight after liabilities.23 Basically, all widows in 
Islam are required to do is mourn their late husbands for four 
months and ten days: 
- And those who are taken in death among you and 

leave wives behind- they, the wives shall wait for 
four months and ten days and when they have 
fulfilled their term, then there is no blame upon you 
for what they do with themselves of women in an 
acceptable manner and Allah is fully acquainted 
with what you do.24 

 
From facts gathered from these two religions, it could be safely 
concluded that the plight of widows witnessed in Nigeria has 
nothing to do with religion. The two major religions in Nigeria are 
clearly not in favour of oppressing widows and their children. 
Unfortunately, because these provisions of the religious books are 
not in favour of oppressing the widows, families prefer the dictates 
of culture which are traditions put in place by men and women loyal 
to patriarchy to gratify their selfishness and greed. Meanwhile, they 
hold to scriptural references in the holy books which seem to 
encourage the subjugation of women and interpret such to suit their 
purposes. 

 

                                                                                                                                                               
Version Of The Bible Means They Shamelessly Cheat Widows Out Of Their Property And 

Pretend To Cover It Up By Making Long Prayers. Jesus Concluded His Statement By Saying That 

Such Persons Shall Have Greater Condemnation Or Punishment. 
23

Surah An- Nisa, Verse 12 
24
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5) Increasing Access to Justice by making effective legislation 
against dehumanizing widowhood practices, and eliminating 
barriers to litigation. 
There are a lot of laws already in place which should ordinarily 
suffice to put an end to discrimination against women, such as 
the ones quoted above. However, while the provisions are 
laudable, there are vacuums unfilled by these laws which make 
the laws toothless. These include the fact that no institutions 
are provided or set up for the execution and implementation of 
these laws. The Dehumanizing and Harmful Traditional 
Practices Laws or Widowhood laws operative in different 
States in Nigeria for example, cover every conceivable injustice 
against widows. However, the remedies and punishments 
under the law are toothless because no mechanism for 
implementation has been put in place by the law other than the 
Courts. A mechanism that is cheap, accessible and devoid of 
excessive bureaucracy, where a traumatized widow can feel 
comfortable to approach without much ado. A body with 
branches in every Local Government to monitor and compel 
implementation otherwise, if the widow has to depend on 
litigation to obtain redress, she might not even survive it. 
In relation to litigation, there is the need to encourage litigating 
the rights of widows. With more judicial pronouncements and 
defeat of repugnant traditions and cultures, perpetrators will 
be hindered. When such cases are in court, solidarity in the 
form of court attendance on days of hearing will further serve 
as a deterrent. 

 
6. Preparation of Wills and Oral Declarations or Desires and 

Harmonising all forms of Marriages with Marriage under the 
Act 
In some parts of the country, inheritance rights of widows 
follow the type of marriage. For instance, in Obusez v Obusez25 
the court held that where a person subject to native law and 
custom marries under the Marriage Act and dies intestate, the 
applicable law for the distribution of his estate would be the 
Marriage Act and not the Administration of Estate Law or 
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customary law. There is the need to either harmonize statutory 
and traditional marriages and stipulate what should be in cases 
of intestacy of either of the spouses or an unambiguous 
stipulation of inheritance rights according to what is manifestly 
just. 
In the meantime, Spouses should be advised to make their 
wills, formally or orally. Men who think they love their wives, 
must learn to speak out while they are alive against passing 
their wives through barbaric widowhood practices. They must 
express their will on what should obtain should they pass 
away before their wives, or better still prepare their wills. 

 
7. Eliciting The Support of the Male Gender and Women in 

Authority 
To make required progress we need to incorporate the male 
gender in this battle for justice. Justice is not gendered. What is 
just is just and is obvious to all. The bitter truth is selfishness 
and greed is the root of all these evils against widows and 
women generally. 

 
6.0 Conclusion 
Rome was not built in a day, however, Rome was eventually built. In the 
same vein, the struggle to end the plight of widows will come to an end 
someday with continuous and consistent strides and concerted effort by 
the State and its apparatus, individuals, corporate bodies and all 
stakeholders in our customary settings towards eliminating the 
dehumanizing practices against widows and the ripples effect on their 
children and society. 
Culture is not sacrosanct and many barbaric traditions- for instance, the 
killing of twins- have given way to better practices. Karibi –Whyte JSC 
observed in All Nigerian Judges Conference Papers (1993) that customary 
law „is resilient and adjusts positively to changing social conditions and, 
for this reason, where it fails to respond to changing social conditions, it 
loses it character of law and is portentous of ominous consequences‟ 
Surely, when there is political will power and all apparatus necessary to 
attain justice for widows, the arguments for traditions and cultures will 
give way to a sound and better reasoning and judgment in our society. 
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Abstract 
No doubt, the high mobility of ship from one country to another, 
port to port and easily out of the jurisdiction of their courts coupled 
with change in its ownership with ease are clear indications that 
efforts by a claimant to enforce a claim without the opportunity to 
have the ship in his custody, for realistic purposes may be futile. 
Thus, where a claim that involves a ship is before a court, the 
claimant’s ability to successfully prosecute and realize such claim 
mostly depends on the availability of a valuable asset (usually the 
ship), within the legal reach of the court that can be disposed by the 
court to pay a claimant. Therefore, ship arrest is a legal mechanism 
that prevents anyone from moving the ship in order for it to serve as 
security for a claim. Hence, this paper aims at examining the basis of 
ship arrest, its legal implications thereby exposing the rights and 
obligations of parties. 

 
Introduction  
The concept of ship arrest and the fact that it can be prevented from 
moving is quite unusual to say the least. The need to arrest comes from 
the fact that ships are highly mobile and can move so very easily from one 
country to another, port to port and in and out of the jurisdiction of their 
courts. The volatility of the sea could affect and cause the value of the ship 
to diminish and ownership of the ship may change easily without a prior 
notice. Equally, by the principle of flags of convenience, a ship can change 
its identity with ease between ports. These are clear indications that 
attempt to enforce a claim without having the opportunity to take the ship 
into custody, for realistic purposes, are not feasible. Thus, ship arrest is a 
legal mechanism that prevents anyone from moving the ship in order for 
it to serve as security for a claim. Ship arrest is a pre-trial remedy peculiar 
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to maritime and admiralty law and has become a very important remedy 
for the maritime creditors/claimants.1 
Therefore, if a claim involving a ship is brought to a court, the ability of a 
successful claimant to realize his or her claim often depends on whether 
there is a valuable asset (usually the ship), within the legal reach of the 
court that can be sold to pay claimant.  This is the reason why recovery a 
debt from a person operating in the maritime trade has been described as 
the creditor‟s nightmare.2 
Ship arrest as a pre-judgment security is basically of the greatest 
importance to the ship mortgagee and other maritime creditors, who are 
always faced with the threat of not being able to recover their debt from 
an unscrupulous mortgagor or debtor, where the debtor‟s ship – the main 
asset on which so many maritime creditors depend in extending credit 
should sail away without the debt being paid.3 In some cases, after 
judgment on the merits has been obtained, the execution becomes 
practically impossible on the basis that the res (the ship) against which the 
judgment is given could not be located or had sailed away to an unknown 
jurisdiction. A solution to this is to obtain some sort of security from the 
debtor before or during the legal proceedings and arrest of the ship is the 
most usual way to obtain such security. 
Ship arrest therefore, can be described as a powerful measure of interim 
relief.4 Arrest renders the ship as security in the hands of the court for the 
claim and this security cannot be defeated by the subsequent insolvency of 
the owner of the arrested ship.5 This pre-trial remedy has been 
traditionally justified by the assumption that most admiralty cases involve 
international commerce and that most assets in maritime commerce 
(Particularly ships) are highly mobile.6 
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Over time, various jurisdictions have developed different systems and 
rules governing the right to arrest a ship. In some common law countries 
whose maritime law is primarily derived from the admiralty law of 
England, like Nigeria and Canada, the arrest of ships in an action in rem is 
the basic procedure in which ship mortgagee and other maritime 
claimants rely for the security of their claim.7 And in these common law 
countries, a ship could only by arrested in the limited number of cases 
where claimants are entitled to enforce their claims in a proceeding in rem 
and in addition, only the ship against which the claim is asserted can be 
arrested.8 While in some cases a sister ship can also be arrested. 
Therefore, in considering the subject, this paper would examine the 
meaning and nature of ship arrest, right and basis of arrest, procedure for 
arrest, release from arrest and payment of bail, purpose and legal 
implication of ship arrest, right and obligations of parties thereto. This 
paper would examine the aforesaid in line with extant Nigerian laws and 
relevant international conventions on the arrest of sea-going vessels. 
 
Meaning and Nature of Ship Arrest 
Ship arrest has been defined as the “detention of a ship by judicial process 
to secure a maritime claim, but does not include the seizure of a ship in 
execution or satisfaction of a judgment”.9 It is a common law procedure 
where a ship may be detained by admiralty court at the institution of or 
during an action in rem to provide pre-judgment security for the ship 
mortgagees and other maritime claimants‟ claim.10 It also means when a 
ship, is detained by an admiralty court to provide security for maritime 
claim before a judgment is handed out. It must be noted that a party to a 
proceeding may be a motion ex parte apply for a warrant of arrest in 
respect of the ship against which the proceeding was commenced.11 The 
ship must be within jurisdiction that is, within Nigeria territorial water or 
is expected to arrive there within three days.12 
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It must be noted that the type of arrest and detention of ships as provided 
by law differs from seizure of ships or property in enforcement of 
judgments. The substantial difference between arrest covered by the 
convention and seizure excluded from its scope is that the former is a 
security measure which is requested before the claim is heard on the 
merits. Its purpose is to preserve the res or security in lieu of the res until 
judgment on the merits is obtained. The seizure on the other hand is a 
manner of enforcing a judgment and satisfying the claimant out of the 
proceeds of sales.13 It must be noted that the purpose of the definition is to 
exclude from the scope of the convention as well as the Admiralty 
Jurisdiction Procedure Rules, all enforcement procedures, irrespective as 
to whether the seizure of a ship is effected on the basis of a judgment or 
any other order  issued by the court.14 Similarly, the arrest of a ship 
ordered by a criminal court in connection with any type of crime (for 
instance, smuggling) is excluded from the scope of the convention,15 and 
AJPR. 
For a further understanding of the gist of this paper, further clarification 
of the words claimants and claim must be made. Claimant means a person 
who alleges that a maritime claim exists in his favour.16 In this context, 
„claim‟ is not used in sense of an established right to obtain certain sum of 
money or title to  or possess of ship. It follows that when considering an 
application for the arrest of ship, the court should not determine the 
merits of the claim or establish whether or not the claim exists, but should 
merely make a preliminary investigation in order to find out whether the 
contention that certain claim exists is reasonable.17 
 
Right and Basis of Arrest 
By the provisions of international convention18 any ship flying the flag of 
one of the contracting states may be arrested in the jurisdiction of any of 
the contracting state on the basis of any maritime claim.19 The concept of 
what constitutes maritime claim for the purposes of the arrest convention 
is extremely broad and encompasses virtually all claims of a maritime 
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nature, whether or not they give rise to a maritime lien or privilege. They 
include: (i) claims for collision, (ii) personal injury, (iii) salvage, (iv) cargo 
damage, (v) general average, (vi) supply and repairs, (vii) wages, (viii) 
mortgages and claims relating to disputed ownership of a vessel, charter 
parties, and carriage of goods,20 amongst others. It must be noted that 
outside the provisions of the arrest convention, there are numerous 
reasons for the arrest of ship in Nigeria, which are in addition to those of 
the convention and they may vary from jurisdiction to jurisdiction. These 
other reasons include default in ship mortgage agreements, protection of 
the rights of persons who have lien on the ship, customs regulations 
violations, in furtherance of execution of court orders and judgments, non-
compliance with health and safety standards, willful violations of 
international rules and conventions21 amongst others. Equally, where a 
ship sails without valid papers and certificates, it is a valid reason for its 
detention. In the same vein, a ship could be ordered to be detained by the 
minister, where the minister has reasons to believe upon a complaint or 
otherwise that a ship is unsafe.22 
Thus, on the basis of the foregoing, a ship may be arrested. So, a maritime 
claimant may arrest either the particular ship in respect of which the 
maritime claim arose, or any other ship which is owned by the person 
who was, at the time when the maritime claim arose, the owner of the 
particular ship…23 
The implication of the above provision under the arrest convention in one 
limb is that, the claim must relate to a particular ship. Claims against the 
ship owner, for instance, that relates to the maintenance or operation of 
his ships but are not related to a particular ship, cannot be secured by 
means of arrest of one of the ships owned by him.24 This position was 
supported by Lord Diplock in The Eschersheim, when he stated that: 

It is clear that to be liable to arrest a ship must not only be the 
property of the defendant to the action but must also be identifiable 
as the ship in connection with which the claim made in the action 
arose25 
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In another limb, the right of arrest aforesaid under the Arrest Convention 
is extended to other ships in the same ownership. This is known as “Sister 
ship arrest. Lord Diplock in The Escherseim equally noted that “the sister 
ship arrest represented a compromise between the wide powers of arrest 
in some civil law countries… and the limited powers of arrest in England 
and other common law countries.”26 However, in Nigeria a similar 
position is provided for under the AJA27 and AJPR28 respectively. A 
combined reading of sections 4 and 5 AJA, and Order 7, Rule 6 paragraph 
6(1) (i), (ii), (iii a) show that a warrant could be sought against a ship that 
is subject of the action and that which is not subject of the action (sister 
ship) provided that in the case of ship that is subject, the relevant person 
was, when the cause of action arose the owner or charterer of or in 
possession or in control of the ship in connection with which the claim 
arose, while in the case of ship not subject to the action, the claimant has 
reasonable grounds to believe that the ship against which the warrant is 
sought is beneficially owned by the person who is the owner of the ship 
that is the subject of the action.29 
Where ship is sold after the maritime claim arises but before the arrest is 
applied for authorization to arrest will be refused unless the claim is 
secured by a maritime lien under the 1926 Liens and Mortgage 
Convention or the arrest is permitted by the national law.30 The AJPR 
provides that, a warrant of arrest may not be issued in the case of a ship… 
whose beneficial ownership has, since the issuance of the writ of 
summons, changed as a result of a sale or disposal by any court exercising 
admiralty jurisdiction.31 
 
Procedures for Arrest 
By virtue of the provisions of the constitution, the court vested with 
admiralty jurisdiction and the power to adjudicate over maritime claims 
including the granting of order for the arrest of any ship within the 
Nigerian territorial waters is the Federal High Court.32 For a maritime 
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claimant to effect the arrest of a ship he or she must adhere to the 
procedure set out under the Admiralty Jurisdiction Procedure Rule.33 
The procedure is that, once the maritime claimant establishes that a 
maritime claim has arisen and an action in rem commenced against the 
ship, he may by a motion ex parte apply for a warrant for arrest of the 
ship against which the proceeding was commenced once the ship is within 
Nigerian territorial waters or is expected to arrive there within three 
days.34 The application (Motion Ex parte) must be supported  by an 
affidavit35 of urgency which  must be sworn to buy him or his agent 
stating the nature of the claim which has arisen in connection with the 
ship, the name of the ship and her port of registry, if known, the name of 
the relevant person (where the claim is by virtue of section 5(4) of the 
AJA), that the relevant person was the owner, when the cause of action 
arose, where warrant is sought pursuant to s. 5(4) (b) against a sister ship 
that the claimant (deponent) has reasonable grounds to believe that the 
ship against which the warrant is sought is beneficially owned by the 
person who is the owner of the ship that is the subject of the cause of 
action.36 It must be noted that the claimant must file the writ of summons 
which must be accompanied by a statement of claim and a copy of every 
document to be relied on at the trial.37 Upon filing the summons, the 
claimant must within 7 days file written statement of his witnesses which 
shall be adopted on oath at the trial.38 
It must be noted that the claimant in addition to the above , is required to 
procure a search to be made in the caveat book for the purpose of 
ascertaining whether there is caveat against arrest in force with respect to 
the ship subject of the proceedings before a warrant of arrest would be 
issued.39 Where a caveat exist  or has been entered against the arrest of 
that particular ship the caveator must undertake to enter appearance in 
the action and pay a stated amount or give an undertaken or guarantee for 
the arrest  and  the warrant of arrest shall  not be issued. However, it must 
be noted that where a ship is under arrest already, filing of a caveat 
against its release may require undertaking in damages against release 
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from arrest of the ship in court so as to allow further arrest of the ship. It 
must be noted that the caveator must have an in rem interest over the ship 
for the court to honour the caveat. This was the position in BP (South West) 
Pacific Ltd V. The Owners of Motor Vessel ‘Cregta 1;‟40 where the plaintiff 
filed an admiralty action in rem for fuel supplied to the defendant vessel. 
It led to the arrest of the vessel. The plaintiff and defendant settled and the 
plaintiff intended to withdraw the claim and discontinue security for the 
arrest. The court allowed an intervenor who filed a caveat against release 
of the vessel. The court not being satisfied that the caveator had an interest 
in rem against the vessel, ordered the release of the vessel. The court stated 
that telephone bills and management fees do not constitute claims in rem. 
A claim for fishing line dated back to when vessel was licensed for fishing 
and court declined to lay that at the door of the defendant now.41 
The claimant is also required to undertake to indemnify the Admiralty 
Marshall for his expenses in effecting the arrest42 as well damages in 
favour of the defendants in case the application turns out to be frivolous. 
This is because, the arrest and detention of the ship may have a negative 
impact on the business of the defendants if it turn out to be frivolous and 
of no effect.43 Also,, the warrant would not be issued if the beneficial 
ownership of the ship changes due to the judicial sale since the issuance of 
the writ of summons.44 
Once the court is satisfied that a prima facie case for the arrest of ship has 
been disclosed by the affidavit supporting the motion ex parte and all 
necessary undertakings as to Admiralty Marshall‟s expenses to effect the 
arrest as well as to the damages to the defendants in case the application 
turns out to be frivolous, the warrant of arrest shall be issued by the judge 
and it shall be as in form 7.45 The warrant so issued, is usually valid for a 
period of 6 month;46 from the date of its issue and may be renewed from 
another period of 6 months; and it shall be executed by the Admiralty 
Marshall or his substitute.47  
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It must be noted that the warrant can only be executed on a ship unless 
the writ of summons in the proceedings concerned has previously been 
served or is to be served concurrently with the execution of the warrant;48 
and the warrant may be executed on any day.49 And the execution must 
be verified by an affidavit and the ship upon which the warrant been 
executed shall be under arrest from the time when the warrant is executed 
until it is lawfully released from arrest or sold by order of court.50 
It must be noted that by the provisions of AJA, where a ship has been 
arrested, no other ship must be arrested in the proceeding unless the first 
mentioned ship was invalidly arrested and has been released from arrest, 
or it has been unlawfully removed from the custody of the Admiralty 
Marshal and the Admiralty Marshal has not regained custody of the 
ship.51 
 
Release from Arrest and Payment of Bail 
A ship under arrest may be released upon sufficient bail or other security 
being furnished. Here, the defendant/owner may apply to the court for 
the release of the ship or other property that is under arrest in the 
proceeding.52 So an undertaken or guarantee or bail may be advanced for 
its release and to resume its business by the defendant while the matter 
goes on in court.53 
Thus, upon application for release of an arrested ship, the court shall 
within three (3) days of the filing and service of the application for release 
of the said ship entertain the said application;54 and where the court is 
satisfied that an amount equal to the amount claimed by the claimant‟ or 
equal to the value of the ship whichever is less has been paid into court; or 
a bail bond for amount equal to the amount claimed; or equal to the value 
of the ship, whichever is less has been filed in the proceeding, the 
Admiralty Marshal may, on written application by relevant  person obtain 
the authorization of a Judge to release from arrest the ship or other 
property.55 The effect of this bail posted by the defendant is that it now 
takes the place of the ship and effectively represents the res as security for 
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judgment in favour of the claimant.56 This was the position in the case of 
Owners of MV Miami Maiden v. The Nigerian Ports Authority,57 where the 
court of appeal in explaining import of a ship arrest stated that “the 
purpose of obtaining and order for the arrest of the ship or res is to make 
the defendant put up a bail or provide in advance of the judgment 
adequate funds for security compliance with any judgment that may be 
eventually entered against it”. 
Where in a proceeding concerning a claim for salvage, no release shall be 
made in relation to a ship that has been arrested unless the value of the 
ship or other property that is under arrest has been agreed between the 
parties; or determined by the court. And where a caveat against release of 
the ship is in force a copy of the application for release shall be served on 
the caveator.58 
 
The Purpose and Legal Implication of Ship Arrest 
 

Purpose 
The main purpose of arresting a ship is to obtain security before judgment 
for the claim. And while, the ship is under arrest, it is not allowed to 
move. And during this period, the ship owner‟s business will be 
negatively impacted on as he would not be able to fulfill the contractual 
obligations that will enable him make profits, but at the same time he will 
continue to incur costs. For the ship owner to avoid this, he can put up 
bail for the ship. In practice, the ship owners make arrangement for 
security in the form of a guarantee or undertaking, to be provided by their 
banks or Protection and Indemnity (P & I) Clubs.59   Thus, the mere threat 
of an arrest will often provoke the owners of the ship  into providing 
voluntary security.60                 
Another purpose for arresting a ship is that, it is the most direct interim 
remedy or relief available so as to ensure a fund against which judgment 
may be enforced.  According to Akolokwu,61  quoting the court in, 
Owner’s of MV  Angara & Anor v Chrismatel Shipping Company Limited;62 
“that the Court of Appeal affirmed that the purpose of obtaining an order 
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for the arrest of the ship or res is to make the defendant put up a bail or 
provide in advance of the judgment adequate funds for security 
compliance with any judgment that may be eventually entered against it.” 
And this was further supported by the Supreme Court in the case of 
Ibeabai & Coy (Nig) Ltd & Anor v Oceanic Traders Navigation Ltd.63 
By doing this, the ship or other property so arrested moves to the control 
of the court and unless other adequate security is given, out of the 
defendant‟s power.64      
Equally, arrest of ship can also be taken as the primary mode of ensuring 
the availability of judicial sale, which itself is the means of implementing 
the interest conferred or enforced through the action in rem.65     
 
Legal Implication  
Sequel to the above, where a ship is arrested in an action in rem, a number 
of important legal implications or consequences may arise, and they 
include the followings amongst others. 
(a) The ship comes under the custody of the Admiralty Court. It 

cannot be moved without the court‟s permission and may also be 
immobilized or prevented from sailing. 

(b) The arrest constitutes the ship or other property as security in the 
hands of the court for the claim and this security cannot be 
defeated by the subsequent insolvency of the owner of the arrested 
property.66 In The Cella,67 Fry L.J, stated that: “The arrest enables the 
court to keep the property as security to answer the judgment, and 
unaffected by chance events which may happen between the arrest 
and the judgment”.68 In the same vein, Lopes L.J observed: “…that 
from the moment of the arrest, the ship is held by the court to abide 
the result in the action, and the rights of the parties must be 
determined by the state of things at the time of the institution of the 
action, and cannot be altered by anything which takes place 
subsequently”.69   
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(c) The arrest of ship establishes the jurisdiction on the merits.70 This 
arises from the practical need to be able to satisfy a claimant at the 
jurisdiction where he obtained the security. Otherwise the situation 
may arise where the security obtained would not be transferable 
between the court that has jurisdiction on the merits and the court 
of the other jurisdiction, thus rendering the security obtained 
ineffective.71 

(d) Under arrest, the ship becomes financial security for the claimant in 
rem. What this entails is that, unless the ship owners put up 
security in order to have the ship released from arrest, the ship will 
be sold and the claimants will be paid out of the proceeds of sale.72 

(e) The arrest of ships breaks the time bar for maritime liens.73 
 
Rights and Obligation of Parties 
The parties in an action in rem proceeding have some rights to enjoy and 
corresponding obligations to actualize those rights. These rights and 
obligations are considered hereunder: 
 
Rights and Obligations of the Claimant  
A claimant in rem proceeding has the right to arrest either the particular 
ship in respect of which the maritime claim arose, or any other ship which 
is owned by the person who was at the time when the maritime claim 
arose, the owner of the particular ship. But, the claimant has the obligation 
to, not only commencing an in rem proceeding via writ of summons 
accompanied by a statement of claim, witness statements and other 
relevant annexures but must by a motion ex parte  disclosing a prima facie 
case apply for a warrant of arrest in respect to the ship against which the 
proceeding was commenced and the motion must be supported by an 
affidavit of urgency stating the nature of the claim and that the ship was 
within the court‟s jurisdiction  or is expected to arrive within three days or 
that the ship may leave the court‟s jurisdiction at anytime.74 
The claimant also has the obligation of procuring a search to be made in 
the caveat book for the purpose of ascertaining whether there is a caveat 
against arrest in force with respect to that ship against which the 
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proceeding was commenced.75 The claimant after obtaining the warrant of 
arrest has the right to request the Admiralty Marshal not to execute the 
warrant but the claimant has the obligation to so request in writing.76 
The claimant has the obligation also to undertake to the court on demand 
to pay to the Admiralty Marshal an amount equal to the expenses of the 
Admiralty marshal in relations to the arrest. The claimant has the 
obligation to pay damages to the defendant if his application and 
proceeding against the ship turns out to be frivolous and on insufficient 
ground or without good cause. 
The claimant also has the right to proceed to arrest the ship in a 
proceeding after judgment has been given in the proceeding.77 
 
Rights and Obligations of the Defendant 
The defendant, whose ship has been arrested and detained, suffers a lot of 
setback businesswise. Because, the ship cannot be moved and the owner 
will not be able to fulfill the contracts which enable him to make profits, 
and at the same time he will continue to incur expenses. To end this 
vicious circle, the owner has the right to apply for bail or release of the 
ship. But in practice, it is the obligation of the ship owner to arrange for 
security in the form of payment into the court, an amount equal to the 
amount claimed; or the value of the ship or other property, whichever is 
less; or a bail bond for an amount equal to the amount claimed; or the 
value of the ship whoever is less also.78 
The defendant has the right to be awarded a reasonable compensation for 
any loss, injury, or expenses which he may have sustained by reason of 
such arrest by the claimant but the defendant has a corresponding 
obligation to apply for the payment of such compensation at any time 
before the expiration of three month from the termination of the suit.79 
The defendant also has the right to sue for a wrongful arrest against the 
claimant and the court shall award costs, damages, demurrage and 
expenses against the plaintiff where it is satisfied that the arrest was 
occasioned unreasonably and without good cause.80 
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Conclusion 
It is crystal clear that the concept of ship arrest is a powerful procedural 
tool or a „powerful weapon‟ available to every maritime claimant owing to 
the fact that ship being the res in an action in rem proceeding is highly 
mobile and changes its ownership status more often which has constituted 
a great barrier to the realization and recovery of a lot of maritime claims 
including the repayment of loan by ship mortgagees. But with the concept 
of ship arrest which has become an international practice, a potential 
maritime claimant has a glimpse of hope. 
However, there are still attendant problems associated with the security of 
the interest of the arrestor or maritime claimant due to other secret liens 
that might be attached to the res (ship) which are unknown to the 
arrestor/claimant. Beneficiaries of such competing interest most times 
surface during the distribution of proceeds of sale or to enter caveats for 
non-release and to register their interest as well. That notwithstanding, 
arrest of ship in rem proceeding might also turn out to be frivolous on the 
part of the arrestor/claimant which causes the claimant to forfeit any 
undertaken entered into. Nevertheless, it is still a veritable tool for 
realization of interests and claims by maritime claimants. 
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