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INTERNATIONAL SALE OF GOODS UNDER INTERNATIONAL 

CHAMBER OF COMMERCE TERMS (INCOTERMS) 
 

By 
 

I. Karibi Botoye*; N. Ejims Enwukwe**  
and Timothy. Blessing B*** 

 
Abstract 
The set of rules governing passing of risk under the 1980 Vienna 
Convention on the International Sale of Goods (CISG) has been 
heavily criticized for its inadequacy in certain occasions, However 
parties of a contract of sale can choose to deviate from the 
provisions of the Convention by drafting their own rules. One way 
the parties can deviate from the Convention on International Sale 
of Goods is by referring to an ICC Incoterm in their contract. In 
light of this, this paper therefore focuses on examining the ICC 
incoterms rules and its interaction in international sale of goods.  

 
Keywords: Sale of Goods, International, INCOTERMS, CISG 
 
Meaning, Application and Scope of Incoterms 
The International Chamber of Commerce Terms (Incoterms) have over the 
years evolved to address the needs of merchants more effectively and 
efficiently than the default law of the contract.1 The preference for trade 
terms is explained by the fact that mercantile customs consist of usages 
and practices, which have evolved over centuries and, hence, have proven 
themselves to be economically efficient by having stood the test of time.2 
The question one may ask at this juncture is; what then is Incoterms?  
The international commercial trade terms (Incoterms) can be said to be, 
widely used terms formulated overtime which are designed to define the 
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obligations of the seller and the buyer as regards the point of delivery, 
procurement of transport documents, contract of insurance, risk 
allocation, and other documents necessary for the export and import of 
the cargo.3 Therefore once parties have agreed on an Incoterms rule, the 
entire definition of the rule is incorporated into the contract on the basis of 
Article 6 of the CISG. For the avoidance of doubt, the said article 6 of the 
Vienna Convention states, “The parties may exclude the application of 
this Convention or, subject to article 12, derogate from or vary the effect of 
any of its provisions”. 
Alternatively, the Incoterms rule may apply as a contractual trade usage on 
which the parties agree by virtue of article 9 (1) of the Convention, which 
provides that: “the parties are bound by any usage to which they have agreed 
and by any practices, which they have established between themselves”. In 
the absence of express incorporation, Incoterms may apply on the basis of 
article 9 (2) of the CISG as widely observed international trade usages of 
which the parties knew or ought to have known.  
Indeed, if we accept the above mentioned approach that would mean that 
Incoterms would take precedence over the rules of the Convention. This view 
has already been reflected in case laws, where in a US case decided on 26 
March 2002, the District Court of New York held that Incoterms constitute 
“usages” under the meaning of article 9(2) CISG.4 
The ICC has defined these international trade terms referred to as 
"Incoterms", as “a set of three-letter trade terms reflecting business to 
business practice in contracts for the sale of goods.”5 The Incoterm rules 
describe mainly the tasks, costs and risks involved in the delivery of goods 
from sellers to buyers."6 
Specifically, Incoterms defines, with respect to each commercial term, what 
acts the seller must do to effect delivery, what acts the buyer must do to 
accommodate delivery.7In the event of any misfortune such as damage or loss 
of goods, the Incoterms help to identify who is responsible for the risk at that 
point. Incoterms may not prevent disputing parties from going to court but 
would surely make the proceedings a lot less stressful.8 

                                                             
3
I Carr, Principles of International Trade Law (2

nd
edn, London: Cavendish Publishing Limited 

1999) 1. 
4

St Paul Guardian Insurance Co, et al v Neuromed Medical Systems & Support, et al 

<http://cisgw3.law.pace.edu/cases/020326u1.html> accessed 1 March, 2022. 
5
Incoterms 2010 Rules. 

6
NuovoPignone, Spa vsStormanAsiA M/V, 310 F 3d 374, 380 n 5 (5th Cir 2002); Wing Shing 

Products, Ltd vsSimatelex Mfr. Co, Ltd, 479 F Supp2d, 388. 
7
ICC Incoterm Rules 2010. 

8
Gibbson Glen, “The Impact of Incoterms 2010” (2012) 4 IBLQ 15  
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However, it is apt to state at this juncture, that for the Incoterms to be 
applied in a contract, the incoterms must be incorporated into such 
contract either expressly or by way of implication.9 This is so because 
Incoterms are creatures of contract and not legislation, Incoterms apply to 
a contract if the parties to the contract have the intention to apply the 
Incoterms; 10  therefore, it is of importance that the incoterms is 
incorporated into the contract.11  Where so included, it should also be 
noted that the Incoterms only applies to one part of the sales contract not 
the entire contract. Traders should be aware that the Incoterms only 
outlines the obligations and responsibilities of the contractingparties in 
respect of the carriage of goods, delivery, risk bearing, packaging and 
charges.12 
However, the research focuses on the risk bearing aspect of Incoterms, 
and so, no further discussion will be offered as regards to the other areas 
as they are outside the scope of this paper, other than a mere reference to 
them in passing. 
 
Early History of the Trade Terms 
The Incoterms rules are internationally recognized standard and are used 
worldwide in international and domestic contracts for the sale of goods, 
therefore, it is appropriate that some pages are allocated to tracing the 
historical roots of the trade terms. It is believed that this will help the 
reader gain greater appreciation of the workings of the Incoterms in 
subsequent sections of this work. 
First published by ICC in 1936, Incoterms rules provide internationally 
accepted definitions and rules of interpretation for most common 
commercial terms used in contracts for the sale of goods.13 Prior to its 
harmonisation by ICC in 1936, these trade terms, especially the most 
common ones CIF and FOB, were interpreted differently in different 
countries, creating misunderstandings, which in turn led to conflicts and 

                                                             
9
Gbenga Oduntan, “CIF Gatwick” and other such nonsense upon stilts: Incoterms and the law, 

jargon and practise of international business transactions (2010) 21(6) ICCLR, 214-223. 
10

Guillermo Jiménez, “The International Chamber of Commerce: Supplier of Standards and 

Instruments for International Trade” (1996) Unif L Rev (1996) 1(2), 284.   
11

 Roberto Bergami, “Removing EXW and DDP from Future Incoterms Editions: An Australian 

Perspective” (2016) 20 VJ, 1. 
12

 Roberto Bergami, “Incoterms 2000 as a Risk Management Tool for Importer” (2006) 10 VJ 273 
13

 ICC, „Incoterms Rules 2010‟ <https://iccwbo.org/resources-for-business/incoterms-rules/> 

accessed 1 March, 2022. 
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problems in the performance of the contract and eventually in time and 
money consuming litigation.14 
Since its inception, the Incoterms has been broadly embraced round the 
world for the purpose of international trade. However, this came about by 
a gradual process that went on through the period from the first edition in 
1936, to the various revisions in 1953, 1967, 1974, 1980, 1990, 2000, and the 
current 2010 version, which is the eighth edition.15 
Prior to the first edition of Incoterms there was the pre-Incoterms rules 
formulated through a study that was limited to six commonly used terms 
in just 13 countries.16 Some findings were published in 1923, highlighting 
disparities in interpretation.17This made way for the 1936 Incoterms (first 
edition) and was limited to six commonly used terms in more than 30 
countries; that was at the time when international trade was 
underdeveloped and still on a slow rise.18The terms included FAS, FOB, 
C&F, CIF, Ex Ship and Ex Quay.19 
At a time after the Second World War, the use of train transportation for 
the carriage of goods was on a rise, the ICC went into action in reviewing 
the Incoterms to suit the growing use of train carriage.20 In 1957 two new 
trade terms were introduced, which were the FOR and FOT (Free on Rail 
and Free on Truck) and the FOB Airport was added in 1976, and all these 
trade terms were meant to be like the FOB but differs only in the mode of 
transport.21FCA (free carrier) was introduced in the 1990 edition of the 
Incoterms flowing from the revision of the 1980 version of the Incoterms 
which listed FOR (free on rail), FOT (free on truck) and FOB airport. The 
FCA is to replace all other terms that were listed for transportation of 
goods that did not involve sea or waterway.22 This was also the same in 
the Incoterms 2000, and has been maintained in the Incoterms 2010, which 

                                                             
14

Shivbir G, „Risk of loss in Goods Sold During Transit: A Comparative Study of the UN 

Convention on Contracts for the International Sale of Goods, The UCC, and the British Sale of 

Goods Act‟, (1991) 14 Loy LA Int'l&Comp LJ, 93. 

 
15

 Roberto Bergami, „Incoterms 2010: Comments on the New Revision of Delivery Terms‟, (2011) 

15 VJ 157. 
16

 Ibid. 
17

 Ibid. 
18

 Ibid. 
19

 ICC Incoterms 1936 
20

Ramberg Jan, „Incoterm 2010 International Sales Law, (2011) 13 Eur JL Reform 380 (2011) 
21

 Ibid. 
22

 Carr Indira and Peter Stone, International Trade Law (Routledge, 2014) 35. 
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is the most recent. In Pyrene and Co v Scindia Navigation Co Ltd,23 Devlin J 
classified the FOB contract into three categories, which was approved and 
broken down in a subsequent case of the El Amria and EL Minia.24 
Incoterms 2010 is the most current edition of the rules to date. The ICC has 
prior to the current version of the Incoterms been revising existing trade 
terms, creating new trade terms and also making new modes of trade 
transportation such as air transport as well as electronic transmission of 
documents. This version consolidated the D-family of rules, removing 
DAF (Delivered at Frontier), DES (Delivered Ex Ship), DEQ (Delivered Ex 
Quay) and DDU (Delivered Duty Unpaid) and adding DAT (Delivered at 
Terminal) and DAP (Delivered at Place). Other modifications included an 
increased obligation for buyer and seller to cooperate on information 
sharing.25 
To keep pace with the ever-evolving global trade landscape, the latest 
update to the trade terms is currently in progress and is set to be unveiled 
in 2020. The Incoterms 2020 Drafting Group includes lawyers, traders and 
company representatives from around the world. 
 
Incoterms Revision of 2010 
The latest version of the ICC Incoterms rules contains eleven trade terms 
divided in two groups, one group contains Incoterms that can be used for 
all modes of transport and one contains terms that are limited to transport 
by sea or waterway. The ICC‟s Incoterms rules reflect commercial practice 
that is most commonly used in international trade but parties are free to 
change these basic trade terms provided by the ICC and adjust them to 
their own needs.26 
It is suggested that the reason for the ICC‟s chosen style of arrangement of 

                                                             
23

Pyrene Co Ltd v Scindia Navigation Co Ltd [1954] 2 QB 402. 
24

The El Amria and El Minia [1982] 2 Lloyd‟s Rep 28; 1. "classic or strict" FOB, 2. FOB "with 

additional services", and 3. "simple" FOB In the first, or classic type, the buyer nominates the ship 

and the seller puts the goods on board for account of the buyer, procuring a bill of lading. The 

seller is then a party to the contract of carriage and if he has taken the bill of lading to his order, 

the only contract of carriage to which the buyer can become a party is that contained in or 

evidence by the bill of lading which is endorsed to him by the seller. The second is a variant of the 

first, in that the seller arranges for the ship to come on the berth, but the legal incidents are the 

same. The third is where the seller puts the goods on board, takes a mate‟s receipt and gives this to 

the buyer or his agent who then takes a bill of lading. In this latter type the buyer is a party to the 

contract of carriage ab initio. 
25

ICC, “History of Incoterms Rule”, available at https://iccwbo.org/resources-for-

business/incoterms-rules/incoterms-rules-history/ accessed 20
th

 February 2018 
26

Supra n 98 
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Incoterms 2010 rules (i.e., by first presenting trade terms that can be used 
by any mode of transport), is to promote the use of these general trade 
terms since merchants still too often use maritime trade terms for non-
maritime transport. Unlike the older versions of the ICC Incoterms rules, 
where the rules were organized by delivery obligation the seller has to 
fulfill. The first letter of the trade terms is used as an indication of the 
category in which they belong. 27  Incoterms were classified in four 
categories, namely, the C-terms, the D-terms, the F-terms and one single 
E-term.28 
 

The Trade Terms, Usages, Risk Allocation 
The first group consists of Incoterms EXW (Ex Works), FCA (Free Carrier), 
CPT (Carriage Paid To), CIP (Carriage and Insurance Paid To), DAT 
(Delivered At Terminal), DAP (Delivered At Place) and DDP (Delivered Duty 
Paid). The second group, (fit for transport by sea and inland waterway) 
consists of Incoterms FAS (Free Alongside Ship), FOB (Free On Board), CFR 
(Cost And Freight) and CIF (Cost, Insurance and Freight).29  Under some 
traditional trade terms such as the CIF and FOB contract, risk of loss or 
damage passes to buyer when the goods are placed on board the vessel. The 
modern allocation of risk under the Incoterms takes place at precise moments 
during the physical movement of the goods. This section will examine when 
risk is passed from seller to buyer when an appropriate Incoterm is 
employed. 
 

a) Rules for any Mode or Modes of Transport30 
i. EXW- Ex Works 

There is only one term in the E-term, namely the Incoterm Ex Works (EXW). 
“Ex Works” means that the seller delivers when it places the goods at the 
disposal of the buyer at the seller‟s premises or at another named place (i.e., 
works, factory, warehouse, etc.). The seller does not need to load the goods 
on any collecting vehicle, nor does it need to clear the goods for export, 
where such clearance is applicable.31 Since the seller only has to place the 
goods at the disposal of the buyer, the Incoterm EXW expresses seller‟s 
minimum obligation. 

                                                             
27

L Railas, „Incoterms for the New Millennium. How problems relating to Incoterms 1990 have 

been solved and how the experience of the earlier version could still help us?‟, (2000) 

EurVervoerr, 11. 
28

 (n 27).  
29

 ICC Incoterms 2010 
30

 ICC, „INCOTERMS 2010‟ <https://iccwbo.org/resources-for-business/incoterms-

rules/incoterms-rules-2010/> accessed 1 March, 2022. 
31

Incoterms 2010, Berlin, ICC Publication no. 715 ED, 20-21 

https://iccwbo.org/resources-for-business/incoterms-rules/incoterms-rules-2010/
https://iccwbo.org/resources-for-business/incoterms-rules/incoterms-rules-2010/
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The Ex terms means that the seller fulfills his obligations to deliver when 
he has made the goods available at his premises to the buyer. In 
particular, the seller is not responsible for loading the goods on the 
buyer's vehicle or for clearing the goods for export, unless agreed. The 
buyer bears all costs and risks involved in the taking of the goods from the 
seller's premises to the desired destination.32 
However, the seller must deliver at the agreed time or within the agreed 
period. The buyer must take delivery of the goods when the seller has 
placed them at the buyer‟s disposal and notified the buyer of the fact the 
goods are placed at his disposal. The risk is transferred from seller to 
buyer the moment the seller placed the goods at buyer‟s disposal; 
provided that the goods have been clearly identified to the contract.33 
Ex works as a trade term is more favourable to the seller because under 
the ex-works sale contract the buyer comes to collect the goods from the 
seller who undertakes to have the goods available for collection in his 
premises, which may be a factory, warehouse or mine.34 
 

ii. FCA- Free Carrier 
“Free Carrier” means that the seller delivers the goods to the carrier or 
another person nominated by the buyer at the seller‟s premises or another 
named place. 35  The parties are well advised to specify as clearly as 
possible the point within the named place of delivery, as the risk passes to 
the buyer at that point. 
According to the general passing or risk rule of the Incoterms, this means 
that the risk will pass upon handing over of the goods to the carrier, 
assigned by the buyer. The delivery will be completed when, if the place is 
the seller‟s premises, the goods are loaded on the means of transport 
provided by the buyer (in contrast to EXW, where the risk passes before 
loading onto the means of transport).36 In cases where the named place is 
another place, the delivery will be completed when the goods are placed 
at the disposal of the carrier, ready to be unloaded from the seller‟s means 
of transport. 

                                                             
32

 Jason CT Chuah, Law of International Trade: Cross-Border Commercial Transaction (4
th
 edn: 

Sweet & Maxwell 2009) 31. 
33

J Ramberg, International Commercial Transactions (Kluwer Law International 1997)103; 

Incoterms 2010, Berlin, ICC Publication no. 715 ED, 20-21. 
34

 Carr Indira and Peter Stone, International Trade Law (Routledge, 2014) 7. 
35

Incoterms 2010. 
36

ICC, „Incoterms Rules 2010‟ <https://iccwbo.org/resources-for-business/incoterms-rules/> 

accessed 1 March, 2022. 
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However, it is worthy of note that the risk will only pass if the goods have 
been clearly identified to the contract. 
 

iii. CPT- Carriage Paid To, and 
iv. CIP- Carriage And Insurance Paid To 

“Carriage Paid To” and “Carriage and Insurance Paid to” means that the 
seller delivers the goods to the carrier or another person nominated by the 
seller at an agreed place (if any such place is agreed between parties) and 
that the seller must contract for and pay the costs of carriage necessary to 
bring the goods to the named place of destination.37 CIP is the same as the 
CPT with the inclusion that „the seller also contracts for insurance cover 
against the buyer‟s risk of loss of or damage to the goods during the 
carriage. 
The buyer should note that under CIP the seller is required to obtain 
insurance only on minimum cover. Should the buyer wish to have more 
insurance protection, it will need either to agree as much expressly with 
the seller or to make its own extra insurance arrangements.38 
As with all C-terms, the transfer of risk will take place the moment the 
goods are handed over to the carrier. The Incoterm CIP is virtually 
identical to the Incoterm CPT with the only difference that under CIP the 
seller will be obliged to arrange and pay for insurance. 
 

v. DAT- Delivered At Terminal 
“Delivered at Terminal”, means that the seller delivers when the goods, 
once unloaded from the arriving means of transport, are placed at the 
disposal of the buyer at a named terminal at the named port or place of 
destination. “Terminal” includes a place, whether covered or not, such as 
a quay, warehouse, container yard or road, rail or air cargo terminal. The 
seller bears all risks involved in bringing the goods to and unloading them 
at the terminal at the named port or place of destination.39 
 

vi. DAP- Delivered At Place 
“Delivered at Place” means that the seller delivers when the goods are 
placed at the disposal of the buyer on the arriving means of transport 
ready for unloading at the named place of destination. The seller bears all 

                                                             
37

Incoterms 2010. 
38

 Henry Gabriel, „International Chamber of Commerce Incoterms 2000: A Guide to Their Terms 

and Usage‟, (2001) 5 VJ, 41.  
39

Incoterms 2010. 



The Journal of International Trade Law & Contemporary Issues      Volume 2, Issue 2, 2022 

 

9 

 

risks involved in bringing the goods to the named place.40 However, once 
the goods arrive at the name place, risk passes to the buyer from that 
point. 
 

vii. DDP- Delivered Duty Paid 
“Delivered Duty Paid” means that the seller delivers the goods when the 
goods are placed at the disposal of the buyer, cleared for import on the 
arriving means of transport ready for unloading at the named place of 
destination. The seller bears all the costs and risks involved in bringing 
the goods to the place of destination and has an obligation to clear the 
goods not only for export but also for import, to pay any duty for both 
export and import and to carry out all customs formalities. 
 
b) Rules for Sea and Inland Waterway Transport 

viii. FAS- Free Alongside Ship 
“Free Alongside Ship” means that the seller delivers when the goods are 
placed alongside the vessel (e.g., on a quay or a barge) nominated by the 
buyer at the named port of shipment. The seller fulfills his obligations by 
placing the goods alongside the ship and it is his obligation to clear the 
goods for export.The risk will, therefore, pass from seller to buyer when 
the seller placed the goods alongside the ship.41 
The buyer‟s failure to nominate the ship and notify the seller of the name, 
loading place and delivery time may result in a premature passing of risk. 
Thus, the failure to notify the seller will cause the risk to pass from the 
agreed date or expiry date of the agreed period for delivery. Also, the risk 
will only pass if the goods have been clearly identified to the contract.42 

ix. FOB- Free On Board 
Being one of the oldest trade terms used in international trade, it 
established a dominant position. In the older versions of the ICC‟s 
Incoterms rules, this term used the ship‟s rail as decisive border for 
obligations and allocation of risk; however, in the 2010 version the ship‟s 
rail as risk transfer point was replaced by placing the goods on board of 
the ship.43 

                                                             
40

 Ibid. 
41

Ibid. 
42

 Roberto Bergami, “Incoterms 2000 as a Risk Management Tool for Importer” (2006) 10 VJ, 

273. 
43

 Ibid. 
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“Free On Board” means that the seller delivers the goods on board the 
vessel nominated by the buyer at the named port of shipment or procures 
the goods already so delivered. The risk of loss of or damage to the goods 
passes when the goods are on board the vessel, and the buyer bears all 
costs from that moment onwards.44 
Free on board as the name implies is for sale contracts that require sea and 
waterway transport, if the transportation of the goods would not be by 
shipping the parties should make use of the FCA.45 
The highlight of the FOB is that it is a simple division of obligations, 
between the buyer and the seller. In FOB the seller handles the costs and 
risk for the goods, until the time where the goods are on board the vessel 
and is also to give adequate delivery notice while the buyer, on the other 
hand, handles any cost and risk from the point where the goods are on 
board the vessel.46 
According to Jason, the FOB has a unique feature of being flexible. 
Meaning that it permits parties to create their own kind of terms relating 
to the contract, as they deem necessary. “For example the parties might 
agree that the seller handles the insurance for the goods even after they 
have passed the rail or the buyer might agree to get involved in the 
clearing of the goods”.47 This feature of flexibility is a major contribution 
to the popularity of the FOB and was expressed by Delvin J in the case of 
Pyrene Co Ltd v Scindia Navigation Co Ltd.48 
It is clear that the FOB, is particular about the risk of loss or damage of the 
good that the buyer is responsible for, from the time of delivery at the 
FOB point.  Brett M.R also noted this in his dictum in the case of Stock v 
Inglis. 49  The time of shipment is very important in an FOB contract, 
because the goods are expected to be on the ship by the close of shipment 
period. Stretching from that the buyer must have obtained a vessel in due 
time to the port of FOB to ensure the loading of the goods.50 

x. CFR- Cost and Freight and 
xi. CIF- Cost, Insurance and Freight 

                                                             
44

Incoterms 2010. 
45

 Roberto Bergami, “Incoterms 2000 as a Risk Management Tool for Importer” (2006) 10 VJ 273 
46

 ICC, „Incoterms Rules 2010‟ <https://iccwbo.org/resources-for-business/incoterms-rules/> 

accessed 1 March, 2022. 
47

 Ibid. 
48

 Ibid. 
49

Stock v Inglis (1884) 12 QBD 573. 
50

  (n 46). 
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“Cost and Freight” and “Cost, Insurance and Freight” means that the 
seller delivers the goods on board the vessel or procures the goods already 
so delivered. The risk of loss of or damage to the goods passes when the 
goods are on board the vessel. The seller must contract for and pay the 
costs and freight necessary to bring the goods to the named port of 
destination.51 CFR is the same as the CIF with the inclusion that „the seller 
also contracts for insurance cover against the buyer‟s risk of loss of or 
damage to the goods during the carriage. The buyer should note that 
under CIF the seller is required to obtain insurance only on minimum 
cover. Should the buyer wish to have more insurance protection, it will 
need either to agree as much expressly with the seller or to make its own 
extra insurance arrangements.52 
General, the CIF is known to be a contract for the sale of goods whereby 
the seller handles the shipment and pays the cost of the insurance and 
transports the goods to the buyer in a destination already agreed by both 
parties. The CIF is the most used trade term when it involves sea cross-
border transactions; this was pointed out by Lord Wright in the case of 
Ross T Smyth v TD Bailey.53 Lord Wright observed, "A CIF contract… is not 
a contract that goods shall arrive, but a contract to supply goods that 
comply with the contract of sale, and to obtain a contract for carriage and 
contract of insurance”. 
The Halsbury‟s Laws indicates that the commonest forms of transactions 
that spring up legal misunderstandings in recent times are the CIF and 
Fob contracts on the basis of the length of time involved in the 
transportation of the goods by sea.54 
A CIF contract implies that the risk of loss and damage is transferred to 
the buyer once the seller has fulfilled his obligation of loading the goods, 
payment of insurance and the goods are on board a vessel. 55  A CIF 
contract has been adequately judicially defined by Lord Atkinson in 
Johnson v Taylor Bros,56 

when a vendor and purchaser of goods… enter into a CIF 
contract… the vendor in the absence of any special provision to the 
contrary is bound by his contract to do [the following]. First, to 
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make out an invoice of the goods sold. Secondly, to ship at the port 
of shipment goods of the description contained in the contract. 
Thirdly, to procure a contract of affreightment under which the 
goods will be delivered at the destination contemplated by the 
contract. Fourthly, to arrange for insurance upon the terms 
current in the trade which will be available for the benefit of the 
buyer. Fifthly, with all reasonable dispatch to send forward and 
tender to the buyer these shipping documents, namely, the invoice, 
bill of lading and policy of assurance, delivery of which to the 
buyer is symbolic delivery of the goods purchased, placing the same 
at the buyer’s risk and entitling the seller to payment of their 
price… if no place be named in the CIF contract for the tender of 
the shipping documents they must prima facie be tendered at the 
residence or the place of business of the buyer. 
 

According to the Incoterms, the CIF should apply only to sea transport; 
and for that of highway transport the clause that should be used is the 
CIP.57  The CIP maybe used also if the carriage of goods requires more 
than one mode of transportation and under CIP the delivery of goods 
occurs when the seller hands the goods over to the carrier or any other 
nominated person by the seller at the agreed point of delivery, the seller 
must also cover the insurance cost and the payment of delivery.58 
As can be found in the English Sale of Goods Act, which applies to the 
duties of a seller in a CIF contract to make a reasonable contract for the 
carriage of goods. Section 32(2) states as follows: 

Unless otherwise authorised by the buyer, the seller must make 
such contract with the carrier on behalf of the buyer as may be 
reasonable having regard to the nature of the goods and the other 
circumstances of the case; and if the seller omits to do so, and the 
goods are lost or damaged in course of transit, the buyer may 
decline to treat the delivery to the carrier as a delivery to himself or 
may hold the seller responsible in damages.59 
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Presently the state of things with regards to the rights of a buyer of 
commodities under a CIF contract to exercise that right of recourse against 
the carrier for loss or damages to the goods on the sea may be very 
complex.60 
 
Summary of Incoterms Revision of 2010 
INCOTERMS reflect the most dominant and consistent commercial 
customs and practices evident in international commerce because they are 
regularly updated to keep them in line with changing mercantile 
practice. 61  According to the International Chamber of Commerce, 
INCOTERMS are a set of international rules for the interpretation of chief 
terms used in foreign trade contracts, for the optional use of businessmen 
who prefer the certainty of uniform international rules to the uncertainties 
of the varied interpretations of the same terms in different countries.62 The 
ICC, being the compilers and publishers of these rules, see Incoterms as 
optional rules which do not apply automatically, but which can be 
voluntarily adopted by the parties if they so wish.63 This means that the 
parties have to agree to the adoption of these rules into their contract. 
Incoterms are then applicable as part of the contractual agreement of the 
parties, either expressly or tacitly. 
 
Conclusion 
Employing internationally accepted trade terms with regards to risk 
allocation is a great commodity and allows persons from across the globe 
to ascribe the same definition to terms regardless of their cultural and 
legal backgrounds. Overall, it can be said that generally, risk allocation 
under the Intercoms makes room for a reasonable compromise between 
the seller and buyer‟s interests.64 
One may conclude that risk allocation under the Incoterms is practical as 
it provides specific moments in time when risk passes from seller to 
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buyer. These terms apportion risk allocation in advance and allow the 
respective parties to understand their responsibilities and obligations. 
Detailed oriented terms such as these diminish the possibility for 
misinterpretation and facilitate the execution of a contract that involves 
delivery of goods. 
Consequently, the use of Incoterms is a cost saving technique that 
alleviates undue and tedious descriptive work for the drafter of an 
international contract. Thus, the Incoterms by allowing uniform law like 
the CISG to flourish can be a positive force in international trade.  
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AN APPRAISAL OF THE IMPACT OF GLOBALIZATION ON 
POVERTY IN NIGERIA  

 
By 

 
ITEFUE, Ogheneovo Justice* 

 
Abstract 
This paper examined the impact of globalization on poverty in 
Nigeria. It employed the doctrinal research method and relied upon 
both primary and secondary sources of law relevant to the topic. 
An examination of the various impacts of globalization on poverty 
in Nigeria revealed that globalization poses both negative and 
positive effects on poverty reduction. The paper concluded that it 
behoves on the Federal Government of Nigeria to take pragmatic 
steps to harness the positive impacts of globalization on poverty 
reduction and curb its negative effects through adequate 
policymaking and legislative actions. The paper therefore made a 
case for the integration of human rights norms/standards into 
poverty alleviation project designs, policies and strategies in 
Nigeria. The paper recommended the: domestication of 
international legal instruments for poverty reduction; the 
Constitution should be amended to make social and economic 
rights enforceable before courts in Nigeria, Pro-globalization 
policies should be reviewed to make room for Nigerian interest, and 
government support and patronage for local companies. 

 
Keywords: Globalization, Poverty, Development, Human Rights-based 

Approach  
 
1.0 Introduction 
Globalization promises economic development of all liberal states 
including Nigeria. Development on its part, has increasingly become 
associated with poverty reduction especially with the transition from the 
basic human needs era to the extant human rights-based approach to 
development.1 This is as the human person has been recognised as the 
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centre of development2 while poverty represents a violation of human 
rights.3 In fact within the Nigerian context, the intensity of this violation is 
highlighted by the alarming rate of poverty in Nigeria. World Data Lab 
reports that Nigeria with a total population of 209,707, 456 Nigerians, has 
43 percent of her population (89,822,903) living in extreme poverty.4This is 
as 1 in every 10 Nigerians live in extreme poverty based on purely 
monetary indices.5With an unemployment rate as at the 4th Quarter of 
2020 standing at 33.3 percent of its labour force (23,187,389 persons within 
15-64 years of age)6 and food inflation at 21.79 percent,7 the urgency of 
tackling poverty in Nigeria has never been this glaring. 
The Sustainable Development Goals/Agenda 2030 represents an 
ambitious global commitment by states to eradicate extreme poverty in all 
its forms by 2030. Nigeria in pursuance with the SDGs, aspires to lift 100 
million Nigerians out of Poverty by 2030.8In a bid to examine the topic, 
globalization, poverty, development and human rights-based approach to 
development are defined as concepts relevant to this paper. 
 
1.1 Globalization  
As a concept, globalization suffers from a definitional crisis especially as it 
encompasses economic, social, political and cultural dimensions. Holton 
argued that any useful definition of globalization must emphasize three 
aspects or elements namely:  

i. The intensified movement of goods, money, 
technology, information, people, ideas and 
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cultural practices across political and cultural 
boundaries; 

ii. The interdependence of social processes across 
the globe, such that all social activities are 
profoundly interconnected rather than separated 
off into different national and cultural spaces; 
and  

iii. Consciousness of, and identification with, the 
world as a single place, as informs cosmopolitan, 
religion or earth-focused environmentalism.9 

 
Globalization in its simplest form represents the free movement 
of goods, people, services and ideas across territorial borders as 
a borderless single unit with the promise of economic growth 
to such territories. It basically refers to „the integration of the 
world economy'.10 
 
1.2 Poverty 
Before delving into defining what poverty is, the determination of who a 
poor person is must be first settled. Essentially the term „poor‟ is mainly 
employed in an individualized sense because even where a state is 
described as poor, there are those who are rich though in few numbers. 
The poor are those who do not enjoy the minimum necessities or 
capabilities of life. These necessities or capabilities are not just limited to 
the basic necessities of life namely food, shelter and clothing. They extend 
to abstract capabilities such as access to: health facilities, good education, 
voting, offers a description of the very poor.11 Poverty therefore, has been 
defined in the homeliest fashion by the United Nations International 
Emergency Fund (UNICEF) as a situation: 

When there is no wheat at home, when there is little food, when 
mom and dad have no jobs, where there are no utensils, good 
clothes, and sometimes – when there is no home. And even if 
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there is, it has dirty walls, no carpets and blankets. Poverty is 
when a person is hungry.12 

 
Poverty in common parlance has been mostly associated with paucity of 
income but when viewed in the light of human development, it extends to 
non-income variables such as incapability and vulnerability.  
 
1.3 Development 
Development is a comprehensive social, economic, cultural and political 
process, which aims at the constant improvement of the well-being of the 
entire population and of all individuals on the basis of their active, free 
and meaningful participation in development and in the fair distribution 
of benefits resulting therefrom.13 There is also the concept of sustainable 
development which refers to a development that meets the needs of the 
present without compromising the ability of future generations to meet 
their own needs.14 Development has being declared a right and has been 
explained to mean the right of every human person and peoples to being 
entitled to participate in, contribute to, and enjoy economic, social, 
cultural and political development, in which all human and fundamental 
freedoms can be fully realized. 
 
1.4 Human Rights-based Approach to Development  
This refers to the integration of international human rights standards and 
operations into the process of development policies/plans of states in 
order to promote and protect human rights.15 In this respect, development 
no longer assumes the place of mere charity or give-aways to citizens, 
rather they become entitlements structured on a system of rights upon 
which accountability can be requested and enforced. This creates duties 
and obligations on duty bearers and right holders respectively. 
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 As distinct from the basic needs approach to development which targets 
the direct provision of goods and services in the areas of health, nutrition, 
water and sanitation, the human rights-based approach to development 
seeks to translate human rights from legal texts into practice. Armed with 
the principles of human dignity, non-discrimination, participation, 
transparency and accountability, this approach can overcome some of the 
limitations of the basic needs approach especially in the area of 
redistribution of not just resources but also of power.16 
 
2.0 The Impact of Globalization on Poverty in Nigeria 
The free movement of goods, services, people and ideas across political 
and cultural boundaries has serious implications for poverty reduction. 
The paper examines both positive and negative impacts of globalization 
on poverty reduction in Nigeria. Redundancy; job losses; outsourcing; 
internationalization of human rights norms; mainstreaming of human 
rights-based approach to development and the enthronement of the 
Sustainable Development Goals (SDGs)/Agenda 2030are considered as 
conditions impacted by globalization and bearing consequences for and 
against poverty alleviation in Nigeria. 
 
2.1 Redundancy 
This occurs when employers are faced with the unfortunate challenge of 
making changes in their business operations by downsizing their work 
force in order to reduce operating costs. This usually is as a result of the 
unfavourable economic climate in the state where the company carries out 
business.17 The operation of globalization especially through privatization, 
de-regulation and trade liberalization policies in a bid to attract foreign 
direct investment (FDI) to Nigeria, has led to redundancy. This in turn 
leads to poverty in Nigeria as companies are compelled to either shut 
down totally or reduce their work force thereby occasioning 
unemployment in Nigeria. 
By adopting globalization policies, indigenous manufacturing companies 
in Nigeria have had to compete with foreign companies under an unequal 
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economic climate. In this sense, while governments of foreign states give 
incentives through subsidies to their indigenous manufacturing 
companies, in the case of Nigeria, such incentives are lacking. In view of 
this, locally manufactured products made in Nigeria cannot favourably 
compete with foreign ones in the global market thereby leading to these 
Nigerian companies either downsizing or halting operations totally.  
It is important to highlight Nigeria‟s gradual descent into poverty through 
unfavourable government policies concerning manufacturing and other 
sectors. In the automobile industry, Nigeria and indeed her people used 
locally assembled cars, buses and trucks which were cheap and very 
affordable. Nigeria had Peugeot in Kaduna, Volkswagen in Lagos, 
Leyland in Ibadan and ANAMCO in Enugu. Steyr in Bauchi was also into 
assembling of Agricultural tractors and other machinery. It is also 
pertinent to state that these Nigerian companies were not just limited to 
assembling vehicle parts, some of them were actually in the production of 
certain vehicle parts.18  
It is imperative to note that these indigenous companies have either 
downsized or shut down operations totally, owing to the unfavourable 
effects of globalization which promotes trade liberalization policies and 
incentives in favour of FDIs, thereby making it impossible for these 
indigenous companies to compete favourably with foreign companies. 
This in turn affects employment thereby leading to poverty. 
 
2.2 Job loss 
Despite the contention that globalization creates jobs for developing states 
through inflows of foreign investments or increases in the value of the 
country‟s export products, 19  this paper contends that its impact on 
encouraging job loss are more visible. While occasioning the shutting 
down of indigenous companies or downsizing of their workforces, the 
operation of trade-liberalization, de-regulation and privatization policies 
in Nigeria has directly robbed Nigerians off job opportunities. 
One of such policies or incentives is expatriate quota. This incentive is an 
approval granted to foreign or indigenous companies to enable foreign 
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employees, directors or owners of business, work in Nigeria.20 When such 
approval is granted, foreign companies fill up all core job positions with 
their citizens, leaving Nigerians to scramble for casual job positions which 
may be terminated indiscriminately. In the event of even getting available 
casual jobs, Nigerians are further deprived of the opportunity of gaining 
required practical and soft skills on the job. 
In view of this, expatriate quota does not only deprive Nigerians of job 
opportunities but also the opportunity of acquiring soft and technical 
skills from the experience gathered on the job. It was in this sense, that 
Obayelu,21 noted that one of the key features of industrial restructuring in 
the current globalization process is the increasing polarization in 
employment conditions and a growing differentiation in work force. This 
includes employment on part time, seasonal, home and subcontracted 
basis. Globalization in this context becomes a rootless process of 
constantly moving jobs to low-wage countries.22 
Another trade liberalization policy which results in job loss in Nigeria is 
the unconditional repatriation of capital and dividends granted to foreign 
companies. With this, foreign companies become entitled to transfer 100 
percent of both capital and dividends back to their home country. When 
this happens, the entire purpose of globalization which is to boost the 
economic development of all countries becomes defeated. The home 
country does not only lose in terms of revenue but also, its citizens lose job 
opportunities and the resulting technical skills to be obtained from such 
jobs. Viewed from the multidimensional conceptualization of poverty, 
Nigeria and her citizens lose in terms of both material (monetary) and 
non-material goods – money, skills and employment.  
 
2.3 Outsourcing and Offshoring 
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Globalization is seen as a process of deepening and broadening of inter-
relationships in international trade, foreign investment and portfolio 
flows. It is in this sense that MNCs can now contract a third party outside 
its body or even country to perform an entire business function or project 
services in order to take advantage of specialized skills, cost efficiencies 
and labour flexibility.23 This is called outsourcing. On the other hand, 
MNCs may also decide to move part of its business processes to another 
country in a bid to leverage on comparative advantage. This is what is 
referred to as offshoring. It is pertinent to state here that both offshoring 
and outsourcing have become very rampart business practices through 
trade liberalization as expressed through the free movement of goods, 
capital, people and ideas. This is more so, given the „borderless world‟ 
contraption projected by the effects of globalization.  
Both offshoring and outsourcing have implications for poverty reduction 
in any given state, through job creation or abolition. For developing 
economies like Nigeria, when a foreign company relocates part of its 
business processes into the country, it provides new jobs for Nigerians,24 
thereby aiding in the fight against poverty in the Nigeria. As it concerns 
outsourcing, a similar impact on job creation is possible because as the 
foreign company contracts a Nigerian company to handle part of its 
business function or project, the Nigerian company may need to increase 
its workforce depending on the size of the contract, thereby creating more 
jobs for unemployed Nigerians. 
Offshoring and outsourcing are majorly employed by MNCs involved in 
manufacturing and information technology (IT) services. As strictly profit-
making outfits, MNCs view developing states as ready sites for offshoring 
or outsourcing of labour-intensive operations in order to cut their cost of 
production. It is in this sense that this paper observes that though 
offshoring by MNCs may aid in job creation in Nigeria, the quality of jobs 
however, attracts low wages. This is without forgetting that such jobs are 
majorly on a casual basis attracting unfavourable conditions of service and 
poor working conditions.   
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2.4 Internationalization of Human Rights Norms 
One positive impact of globalization on poverty discourse is the 
internationalization of human rights norms. Through free and seamless 
exchange of ideas across the globe, human rights norms gradually became 
recognised by both state and non-state actors. The idea of human rights 
did not always attract international recognition by states. What existed 
prior to international declarations, treaties and agreements were merely 
advocacies and public criticisms from scholars and reputable figures 
against acts that offended conscience. Essentially, the trajectory of what 
existed before the widened conception of international human rights 
norms has been pegged to the period before the creation of the UN. 
Donelly, however, observed that a dramatic event that crystallizes 
awareness often is crucial to making a problem an active subject of 
international concern. 25 Donelly therefore situated the particular event 
occurring before the creation of the UN to be the Holocaust also known as 
the Shoah, being the World War II genocide of the European Jews which 
occurred between 1941 and 1945.26 Iwe summarized the final series of 
events leading to internationalization of human rights norms as „ineffable 
cruelties and destruction of human values which stimulated world 
conscience and energized international action in the field of human 
rights‟.27 

In the history of man, time of oppression and cruelties have 
always afforded man and his society occasion for reflection on 
their rights and liberties and have often led to major declarations 
of human liberty and to humanitarian movements. So it was in the 
early forties of this century, when horrible cruelties in Hitler‟s 
Nazists in Germany, and the atrocities of Mussolini‟s fascist in 
Italy, shocked world conscience. The cup of horror became full 
and reached the point of intolerable saturation in the calamities of 
the Second World War. These series of ineffable cruelties and 
destruction of human values become by 1945 the “felix culpa” (a 
happy miscarriage) which has served to stimulate world 
conscience and energize international action in the field of human 
rights.28 
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The international human rights regime propelled by the above events 
kicked off with the creation of the UN in 1945.Consequently, member 
states pledged themselves to take action for the achievement of universal 
respect and observance of human rights and fundamental freedoms for 
all. The UN met a world ravaged with a history of human cruelties; 
violations accompanied with the scourge of totalitarianism practiced by 
some states. In view of this, the UN Charter of 1945 affirmed faith in 
fundamental human rights and the dignity and worth of the human 
person, the equal rights of men, women and nations; large and small.29 By 
this Charter, State parties from all over the world, recognised all human 
rights referred therein and have become subject of international concern 
thereby being out of their exclusive domestic jurisdiction. 
As time progressed, more human rights norms addressing specific 
violations were globally adopted. Jointly referred to as the core human 
rights treaties, they are the: International Convention on the Elimination 
of All Forms of Racial Discrimination of 1965; International Covenant on 
Civil and Political Rights (ICCPR) of 1966; International Covenant on 
Economic, Social and Cultural Rights (ICESCR) of 1966; Convention on 
the Elimination of All Forms of Discrimination Against Women (CEDAW) 
of 1979; Convention Against Torture and Other Cruel, Inhuman or 
Degrading Treatment or Punishment (CAT) of 1984; Convention on the 
Rights of the Child (CRC) of 1989; and International Convention on 
Protection of the Rights of All Migrant Workers and Members of their 
Families (ICPRMW) of 1990. In respect to poverty, there are 
internationally recognised legal instruments which specify set standards 
for a human rights-based approach to poverty reduction. They include 
the: Organization for Economic Co-operation and Development (OECD) 
Development Assistance Committee Guidelines on Poverty Reduction 
2001, OECD Development Assistance Committee Principles and Actions 
for Integrating Human Rights in Development 2006 and the United 
Nations Draft Guidelines for Human Rights Approach to Poverty 
Reduction Strategies 2002. 
It is pertinent to note that these global human rights norms/standards 
have been replicated in regional and national legal frameworks of states. 
For instance in Africa, there is the African Charter on Human and Peoples‟ 
Rights (ACPHR),30 with its provisions, supported and enforced by the 
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African Commission for Human Rights. Furthermore in Nigeria, there is a 
host of domestic laws reflecting these global human rights norms namely 
the CFRN, Compulsory Universal Basic Education Act, the National 
Minimum Wage Act and so on. It is therefore the contention of this paper 
that these international legal instruments provide a host of provisions 
recognizing social and economic rights which play a key role in poverty 
reduction. 
 
2.5 Mainstreaming of Human Rights Based Approach to Development 
According to the UN, the crux of human rights mainstreaming is to 
integrate human rights in all development efforts undertaken by UN 
Agencies, organizations, funds and programmes, in order to ensure that 
development is participatory, equitable, sustainable and accountable.31 
Rather than employing human rights norms as a reactive remedy to 
violations or infringement, human rights considerations now assume the 
front burner in development programming and policy making. 32 
Mainstreaming human rights norms in developmental efforts is a 
consequence of globalization as the international community through 
multilateral and intergovernmental institutions and bodies have now 
elevated human rights considerations to the heart of policy making, 
design and implementation. 
The year 2005 therefore witnessed world leaders at the UN World Summit 
agreeing to integrate the promotion and protection of human rights into 
national policies and to develop and support human rights mainstreaming 
strategies. They also resolved to support further mainstreaming of human 
rights throughout the UN system as well as closer cooperation between 
the Office of the UN High Commissioner for Human Rights and all 
relevant UN bodies. Also in 2009, the UN Development Group (UNDG) 
launched a concise human rights mainstreaming plan within the global 
development regime referred to as the UNDG Human Rights 
Mainstreaming Programme (UNDG-HRM). 33 The UNDG-HRM besides 
seeking to integrate human rights norms into the operations of all UN 
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agencies and programmes, established a forum for a co-ordinated UN-
system-wide approach by translating same into operational activities and 
programmes. In 2011, it came up with a comprehensive action plan on 
how human rights mainstreaming could be achieved within UN systems. 
It identified four broad priorities: 

i. Promoting a co-ordinated and coherent UN 
system-wide approach towards the integration of 
human rights principles and international 
standards into UN operations for development; 

ii. Providing coherent and coordinated support to 
Resident Coordinators and UN country teams in 
mainstreaming human rights;  

iii. Developing a coherent UN-system wide approach, 
through cooperation and collaboration among UN 
agencies, to providing support towards 
strengthening national human rights protection 
systems at the request of governments; and 

iv. Contributing to the integration of human rights 
issues in the overall UNDG advocacy on 
development agenda and global issues.34 

 
The purpose of human rights mainstreaming has been summarized to be 
the establishment of „a human rights culture‟ in international, regional and 
national governance. 35  This paper therefore submits that such human 
rights culture in relation to poverty alleviation programmes has not been 
practiced within the national context of Nigeria, given the present poverty 
rate in Nigeria. 
 
2.6 Enthronement of Sustainable Development Goals (SDGs)/Agenda 2030  

Barring any constraint to territorial and geographical boundaries, the 
impact of globalization on the environment spurred the need to ensure the 
use of natural resources for the good of present and future generations. 
This crystalized in the concept of sustainable development which refers to 
development which meets the need of the present generation without 
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compromising that of the unborn. In a bid to foster and ensure this 
objective, the international community made up of powerful state and 
non-state actors (in the form of multilateral agencies, intergovernmental 
and non-governmental organizations) came up in the year 2015 to adopt 
the Sustainable Development Goals (SDGs). This is an offshoot of the 
Millennium Development Goals (MDGs) of 2000 which was framed with 
global goals and targets for attainment on or before the year 2015.  
Accordingly, the SDGs replaced the MDGs in 2015 with 17 goals and 169 
targets with a due date on or before the year 2030.36 These goals and 
targets are integrated and indivisible taking into consideration national 
realities, capacities, levels of development and respecting national policies 
and capacities. Targets are aspirational and global with each Government 
setting its own targets guided by global level of ambition but taking into 
account national circumstances.37 The SDGs represent a global effort by 
the international community aimed at attaining sustainable development. 
At the top of this Agenda is the goal of ending end poverty in all its forms 
everywhere. Globalization by integrating all states of the world into a 
borderless single unit, under one agenda (SDGs), have resolved that 
poverty constitutes a global problem which must be eradicated on or 
before the year 2030.  
The targets for goal one of the SDGs are that by 2030: extreme poverty for 
all people everywhere would be eradicated, currently measured as people 
living below $1.25 a day;38 reduce at least by half the proportion of men, 
women and children of all ages living in poverty in all its dimensions 
according to national definitions; 39  implement nationally appropriate 
social protection systems and measures for all, including floors and 
achieve substantial coverage of the poor and vulnerable; 40 ensure that all 
men and women, in particular the poor and vulnerable, have equal rights 
to economic resources as well as access to basic services, ownership and 
control over land and other forms of property, inheritance, natural 
resources, appropriate new technology and financial services, including 
microfinance;41 build resilience of poor and those in vulnerable situations 
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and reduce exposure to climate-related extreme events and other 
economic, social and environmental shocks and disasters; 42  significant 
mobilization of resources from a variety of resources including through 
enhanced development cooperation, in order to provide adequate and 
predictable means for developing countries, in particular developed 
countries, to implement programmes and policies to end poverty in all its 
dimensions; 43  and create sound policy frameworks at the national, 
regional and international levels based on pro-poor and gender sensitive 
development strategies, to support investment in poverty eradication 
actions.44 
 
3.0 Conclusion and Recommendations  
This paper considered both negative and positive impacts of globalization 
on Poverty in Nigeria. While job loss, redundancy, outsourcing and 
offshoring have negative impacts on poverty reduction in Nigeria, it must 
be noted that other conditions such as the internationalization of human 
rights norms, mainstreaming of a human rights-based approach to 
development and the enthronement of SDGs/Agenda 2030 are conditions 
facilitated by globalization which have positive impacts for poverty 
reduction in Nigeria. It is therefore the conclusion of this paper that it 
behoves on the Federal Government of Nigeria to take decisive and 
pragmatic steps to harness the positive impacts of globalization on 
poverty reduction and curb its negative effects through adequate 
policymaking and legislative actions in line with the extant human rights-
based approach to poverty reduction: 
i.) The National Assembly should domesticate international treaties 

and agreements such as the: Organization for Economic Co-
operation and Development (OECD) Development Assistance 
Committee Guidelines on Poverty Reduction 2001, OECD 
Development Assistance Committee Principles and Actions for 
Integrating Human Rights in Development 2006 and the United 
Nations Draft Guidelines for Human Rights Approach to Poverty 
Reduction Strategies 2002. 

ii.) The National Assembly should amend the CFRN 1999 to make 
socio-economic rights like the right to food, work, education and 
access to affordable healthcare, enforceable before courts in Nigeria. 
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In effect, Section 6(6)(2)of the CFRN 1999 which forbids courts in 
Nigeria from determining any matter arising or relating to the 
fulfilment of socio-economic rights should be expunged. 

iii.) The Federal Government should provide support and patronage to 
local companies through easily accessible incentives.  

iv.) Pro-globalization policies in the form of expatriate quotas should be 
reviewed and monitored to ensure that local content in terms of full 
employment to Nigerians is effected alongside such approval. 
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LEGAL ANALYSIS OF THE OBSTACLES  
TO INTERNATIONAL TRADE 

 
By 
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Abstract 
As with the old order, the process of establishing a new 
international economic order is generally slow, owing to developed 
countries' apprehension and fear about disrupting the long-
established world economic mechanism, which has thus far 
provided them with significant benefits and enhanced their 
advantageous position. However, most developing countries' 
economic situation is unlikely to improve as long as permanent 
solutions, in the form of a new international economic order is not 
provided and sincerely supported by the developed nations of the 
world. There is urgent need to expand foreign trade as well as the 
inflow of foreign financial and technological assistance. An 
instance is the reduction of protectionism, both tariff and non-
tariff, on developing-country exports of agricultural and 
manufactured goods is a critical factor for the latter's trade 
expansion and long-term economic development. However, the lack 
of progress toward the establishment of the NIEO does not 
necessarily imply that it should be abandoned entirely; rather, it 
calls for renewed efforts and demands for changes in the 
mechanisms governing the economic relationships between 
developed and developing countries. Using doctrinal method of 
research this study reviews the World Economic Order; the old-
world economic order, new world economic order, obstacles and 
recommendation. 

 
Introduction  
International economic law is a vast body of law that is rapidly expanding 
and changing. It aims to govern almost all aspects of international 
economic relations between states.1 In the post-Second World War era, 
international economic law emerged as a distinct and distinguishable 
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body of law. Prior to this, the law governing international economic 
activities, for example, the protection of foreign investment was 
rudimentary and was considered to be part of public international law. 
Since the end of the Cold War, the global economic landscape has changed 
dramatically. The global economy thus appears to have enter a "new 
normal" following the global financial crisis, and there are mounting 
challenges that must be addressed. 
Regrettably, the global governance system has not kept up with the 
magnitude and complexity of these challenges.2 The United States shaped 
the post-war architecture of the world economy in the hope of rebuilding 
a liberal international economic system.3 The International Monetary 
Fund, World Bank, and General Agreement on Tariffs and Trade, 
established the post-war global economic order, and international trade 
and capital flows gradually resumed. 
To maintain its supremacy in the midst of the Cold War, the United States 
provided aid to its allies, such as the Marshall Plan for Western Europe 
and massive funding for Japan during the Korean War. However, US 
hegemony began to wane in the 1970s, as a slew of developing countries 
spawned by the post-war National Liberation Movement flocked to the 
United Nations, pressing for a so-called New International Economic 
Order that would be more popular in Third World countries. 
Furthermore, the Bretton Woods system's demise in 1973 meant that the 
United States had to rely more on macroeconomic policy coordination 
mechanisms with other developed countries to maintain international 
monetary order.4 
This study would examine the World Economic Order in three facets; old 
world economic order, new world economic order and Obstacles to 
international trade. 
 
Conceptual Frameworks 
There exist quite a number of opinions and literatures on the discourse of 
the world economic order, as it is a very imperative, focal and critical 
conversation in both the national and international spheres. Before 
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delving into the crux of the issue, this study would essentially examine a 
number of specific terms. 
 
2.1 Economic Development 
Development in the economic sense implies activities that leads to good or 
positive change, which manifests in increased capacity of people to have 
control over material assets, intellectual resources and ideology; and 
obtain physical necessities of life, (food, clothing, and shelter), 
employment, equality, participation in government, gender equality, 
sustainable development and peace.5 Economic development is also 
defined as the achievement of a set of social goals, and because these goals 
change over time, economic development is a process to some extent. 
Economic development involves a growth in the utility felt by an 
individual in the society, advancements in education, health and overall 
quality of life and the presence of self-esteem and self-respect.6 
 
2.2 Globalization  
Overtime, there have been heated debates by academics and experts on 
economic development on the topic of globalisation and its meaning. 
Globalization means the movements and exchanges (of human beings, 
goods, and services, capital, technologies or cultural practices) all over the 
world.7 
 When discussed in the context of Nigeria, notable authors like Maduka,8 
noted that following the integration of the Nigerian Economy into the 
global economy, its growth pattern has remained below expectation when 
compared to other countries around the world. Obaseki,9 made a similar 
claim, claiming that while the Nigerian economy has become more open 
over time, its share of global trade has remained relatively low. time 
frame.10 
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2.3 Global Sustainable Development 
Although there are numerous definitions of sustainable development, the 
Brundtland Commission Report's definition is the most frequently cited. 
According to the Report, sustainable development is defined as 
development that meets the needs of the current generation without 
jeopardising future generations' ability to meet their own needs.11 It 
provides a mechanism for society to interact with the environment while 
not jeopardising the resource's long-term viability.12 It seeks to advocate 
for the need to raise living standards without endangering the earth's 
ecosystems or causing environmental challenges such as deforestation and 
pollution, which can create problems tomorrow. 
 
3. 0 World Economic Order 
The term world Economic Order and International Economic order are 
used interchangeably and refers to the set of prescribed rules, norms, and 
procedures that regulate cross- border exchange of goods, services, and 
capital. 
 
3.1 Old World Economic Order 
The Old-World Order comes with idea that the sovereignty of a nation 
state or empire resided within the domain of the monarchs or the 
acclaimed leaders of the people. This notion however became less 
fashionable towards the end of First World War and the beginning of the 
Second. A new era emerged where the sovereignty of a state now resides 
with the electorates, who in turn transfer state sovereignty to their elected 
government13. The view is that state sovereignty was determined to a 
large extent by the 1648 Peace Treaty of Westphalia14.  
The stock market crash in 1929 which resulted to an economic depression 
made stakeholders like United State to come up with a blueprint that will 
prevent recurrence of economic instability suffered during the 
depressions.15 At Bretton wood in New Hampshire, stakeholders 
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established the World Bank known as International Bank for 
Reconstruction and Development and the International Monetary Fund 
popularly known as the Bretton wood institution.  The aim of the 
conference was to establish a framework for economic cooperation and 
development that would lead to a more stable and prosperous global 
economy.16 The institution also sought to restore ad sustain the benefits of 
global trading system.  
Following the devastation caused by World War II, stakeholders inclusive 
of United States with other developed countries sought to establish a free 
trading system to guarantee economic stability. In Havana in 1948, UN 
Conference on Trade and Employment finalised a draft charter for ITO 
(International Trade Organization) popularly known as the Havana 
Charter 17 Unfortunately, ITO treaty did not get the necessary push 
because the United States failed to ratify the agreement.18 The General 
Agreement on Trade and Tariff became operational for 36years and was 
able to regulate international trade in goods for 47 years. While operation, 
eight rounds of trade negotiation were undertaken to fine tune the 
existing rules and to establish a mechanism to administer the rules in 
place. Nottage among them was the Kennedy round in the 60's that led to 
the establishment of the GATT anti-dumping Agreement and the Tokyo 
rounds in the 70's where barriers that were not tariff were discussed. In 
other words, non-tariff barriers. 
 In 1986, came the Uruguay Round were 3 keynotes namely Agriculture, 
textile and intellectual property arose. At the end of this round, the World 
Trade Organization known as WTO was established under the Marrakesh 
Agreement. With the agreements came several agreements and guiding 
principles. Countries like United State played a huge round to ensure 
economic stability through the Marshall plan. This was a plan to 
rehabilitate the war-torn areas of the Western and Southern Europe after 
World War II. The idea behind the plan was to ensure a stable 
environment where democratic institutions can strive. 
 
3.2 New World Economic Order 
This is a set of proposals by emerging or developing nations through their 
representatives the G77 who seek to end economic colonialism and 
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dependency.  Their bone of contention is that at the time the old-world 
economic order was established, they were still being colonised by their 
colonial masters and as such did not make much contribution to its 
establishment.  They also believed that the existing system is obsolete, not 
meeting the political and economic realities of the world now, for 
permanent sovereignty over their natural resources which led to UN 
General Assembly Resolution 1803 of 1962. In 1974, the UN General 
Assembly made a Declaration for the Establishment of the New World 
Economic Order. Irrespective of the Declaration, the New World 
Economic Order has faced a lot of obstacles such as:19 

1. Powerlessness and fear: The Developing nations who have 
benefitted most from the existing system fear the new change and 
prefer and advocate short measure than a long-term measure for 
change. They believed that changing the system might end up not 
favoring them. Then there are those who are in the middle as the 
existing system has favored them to an extent. So just like the first 
set of people fear what the likely outcome of the new system will 
bring for them and fear that change. Then there are the Developing 
nations who are desirous of the change but pack the power to effect 
the necessary changes. 

2. Indebtedness: Starting on an equal pedestal for all countries in the 
same platform is what the New Economic Order seeks to project. 
Countries like Nigeria are so soaked in debt and keep getting 
meshed in debts daily. Unfortunately, this is the lots of most 
developing countries and this keeps pushing them back. 

3. Unequal exchange of goods and services: This is virtually the 
bedrock upon which the new economic world order was 
established. The less developing countries felt they had always 
been at a disadvantage when it came to goods and services. 
Unfortunately, this has continued to be the position even till now. 

4. Imbalance in science and technology:  the world is a global village 
with several interconnectedness ranging from trade, technology, 
culture among others. Globalization has become the platform for 
international trade. To actually achieve global trade, technology 
and science are pushing force to achieve economic development. 
While the developed countries are more advanced in technology 
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development and innovation, the less developing countries are still 
doing catch up. In United States, artificial intelligence and I robots 
have become the order of day. Nigeria is yet to reach that level. 

5. World Food Problem: the scarcity of food with the fluctuations in 
the prices of food item has not helped in the achievement of the 
social objectives of the new economic world order. 

6. Structure and Policy of the IMF: One of the core objectives of IMF is 
to come up with a multilateral system of payment and elimination 
of foreign exchange restrictions. Unfortunately, what we have in 
play is dollar dependency in the world. This fact hinders the 
financial objectives of the New World Economic Order. 

7. Equitable use of the seabed resources is hindered by political and 
institutional objectives. The issue of Bakassi peninsula, where 
Cameron and Nigeria were involved in a suit was a clear indication 
of the lack of equitable use of the seabed resource. Political issue 
came up to hinder the necessary progress. 

8. Lack of a formal legal authority to enforce and push the objectives 
of new World economic order to the level it ought to be. Even when 
the developed and developing countries agree on a 3rd party 
arbitration, there arose a discrepancy on the mechanism for the 
arbitration. 

9. Discrimination:  the existing discrimination on the grounds of 
religion, tribe, gender keep constituting a barrier to the oneness 
which is required for the new economic World order to succeed. 

 
Obstacles to International Trade 
There is no doubt that of free trade is a double-edged sword with both 
benefits and it negative effect running parallel together. According to 
Boudreaux, there are some notable benefits of free trade.20 
International trade increases the number of goods that domestic 
consumers can choose from; decreases the cost of those goods through 
increased competition, allows domestic industries to ship their products 
abroad, increases access to higher-quality and lower-priced goods, it 
promotes economic growth, improves efficiency and innovation which 
leads to more investment in things as infrastructure. 
Irrespective of the above listed, there are instances when certain obstacles 
arise to hinder these benefits. Obstacles are things that obstructs or 
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hinders progress. Obstacles to trade come in the form of barriers. A barrier 
to trade is a government-imposed restraint on the flow of international 
goods or services which end up affecting economic efficiency.21  These 
government-imposed restraints serve as a protectionist measure.  
Majorly, there are 2 barriers to trade namely: 

1. Tariff barrier  
2. Non-Tariff barrier 

 
Tariff Barrier 
Tariff barrier refers to tax on imports.22 Tariffs raise the price of imported 
goods relative to domestic goods (good produced at home). Tariff causes 
domestic producers not to reduce their prices from increased competition, 
and domestic consumers are left paying higher prices as a result. Tariffs 
also reduce efficiencies by allowing companies that would not exist in a 
more competitive market to remain open.  Government levied tariffs are 
protectionist measures employed to raise the price of imported articles by 
making them more expensive and less attractive than domestic products. 
President Trump's 2016 presidential campaign was highly critical of free 
trade agreements.23 In 2018, the Trump administration introduced billions 
of dollars in new tariffs on Chinese imports and threatened tariffs on other 
countries.24 China retaliated by announcing tariffs on U.S. imported 
goods, including steel and pork.25 Trump also introduced tariffs on steel 
and aluminium imports from the European Union, Mexico, and Canada in 
2018.26 Later that year, China announced a 25% tariff on $16 billion worth 
of U.S. goods, including vehicles and crude oil, in retaliation for the U.S. 
tariffs on $16 billion worth of Chinese goods.27 
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Non-Tariff Barriers 
Non-tariff barriers are trade barriers that restrict the import or export of 
goods through means other than tariffs. As tariff barriers have decreased, 
however, the relative significance of non-tariff barriers to trade, including 
those related to standards, has increased.28 Examples of Non-Tariff 
barriers are:29 
 
1. Subsidies:  
A subsidy is a benefit given to an individual, business, or institution, 
usually by the government. A subsidy can take the following forms:30 

a. Direct/Indirect Subsidy: Direct subsidy involves transfer/ payment 
of funds towards an individual, example a grant, loan, or infusion 
of equity. While an indirect subsidy is those that do not hold 
monetary value or involve cash. 

b.  Government Subsidies: This are those given by the government to 
boost a sector of the economy.  The subsidy can serve as a burden 
bearer and is mostly considered to be made in the overall interest of 
the public which promotes economic policy.  
 

WTO has provisions regulating Subsidy amongst its member state.31Every 
WTO member is required to notify the WTO Subsidies Committee each 
year of any subsidy (as defined by the Subsidies Agreement) that it is 
granting or maintaining within its territory.32 
 
2. Import Licenses/ Prohibition 
A license is granted to a business by the government and allows the 
business to import a certain type of goods into the country. This creates a 
restriction on competition and increases prices faced by consumers. 
The WTO Agreement on Import Licensing Procedures (Import Licensing 
Agreement) sets out rules for all Members on the use of import licensing 
systems to regulate their trade.33. The Agreement provisions include 
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guidelines for what constitutes a fair and non-discriminatory application 
of such procedures with the goal of protecting Members from 
unreasonable requirements or delays associated with a licensing regime. 
Under the agreement, members have an obligation to ensure that import 
licensing procedures do not create additional barriers to trade beyond the 
policy measures implemented through licensing.  
From the mid-1970s onwards, Nigeria’s main trade policy instruments 
shifted markedly away from tariffs to quantitative import restrictions, 
particularly import prohibition and import licensing.34  When it came to 
import license, Nigeria aborted its pre-shipment inspection policy in 
favour of a destination inspection policy for imports.35  Under this policy, 
all imports are inspected on arrival into Nigeria. Delays at Nigeria’s ports 
are caused by inefficient border administration and seem to stem from 
general mismanagement, undeveloped transport infrastructure and 
corruption.36 When it came to import prohibition list, Nigeria’s customs 
legislation established an import prohibition list for trade items and 
import prohibition list for non-trade items.37 
 
3. Local Content Requirement 
Local content requirements (LCRs) are policies imposed by governments 
that require firms to use domestically-manufactured goods or 
domestically-supplied services in order to operate in an economy.38 There 
has been a substantial increase in the use of these measures in recent 
years, as governments try to achieve a variety of policy objectives that 
target employment, industrial, and technological development goals. 
Governments use LCRs as an attempt to protect and develop domestic 
industries. Every good or service requires inputs, and expecting 
companies to purchase those inputs from domestic companies  end up 
leading to  higher prices, fewer choices for consumers, less investment and 
development for the economy, and reduced growth and innovation all 
around.39 This demerits arise because requirement of a company to 
establish part of its business network in a specific location with costs that 
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is higher relative to the global market will lead to that company, raising its 
prices to factor in the new cost and change product features to adjust to 
those cost.  
Instances of local content requirements are; Indonesia has a law requiring 
all 4G-capable smartphones to be made of at least 30% locally produced 
content and 4G wireless modems to be 40% local content.40 Nigeria’s 
Guidelines for Nigerian Content Development in Information and 
Communications Technology (ICT) require all ICT hardware to be 50% 
local content and tack on multiple other forced localization measures.41 
There are multiple international trade agreements that already prohibit 
governments’ use of these measures: the WTO Agreement on Trade 
Related Investment Measures, 42 the General Agreement on Tariffs and 
Trade,43 and Trans-Pacific Partnership.44 Countries that impose LCR to 
cushion the negative economic consequences of their decision sometimes 
look for alternative policies that will attract investment and 
development.45 
 
4. Anti- Dumping Rules as Obstacle to International Trade 
Trade remedy measures such as anti-dumping measures are widely 
known to be consistent with the WTO rules to cure unfair trade practices. 
However, they were also reputed to be “grey-area measures” in the sense 
that they were not efficiently controlled by the international trade regime 
before the Uruguay Round agreements came into effect in 1995. They have 
become WTO consistent measures only since the WTO member countries 
agreed upon the WTO Anti-Dumping Agreement. WTO statistics indicate 
that anti-dumping measures have been widely used to protect domestic 
industries in recent years.46 
In Nigeria, the law on Anti-dumping is the Custom Duties (Dumped and 
Subsidized Goods) Act which provides that a special duty can be applied 
on any goods deemed to be dumped by companies or subsidised by any 
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government or authority outside Nigeria.47 Unfortunately this law is not 
comprehensive enough of dumping. 
However, according to Prussa48 WTO- sanctioned use of anti-dumping 
causes more injuries than economically harmful dumping. Anti-dumping 
actions can create substantial distortions with damaging effects on trade 
and competition. 
Apart from the impact on exports, anti-dumping actions also have 
negative effects on competition as it is anti-competitive almost by 
definition, since it contradicts most of the very essential principles and 
objectives of competition. 
 
5. Natural Barriers/Obstacles to International trade (Language and 

Cultural) 
Expansion planning requires an in-depth knowledge of existing market 
channels and suppliers, of consumer preferences and current purchase 
behaviour, and of domestic and foreign rules and regulations. Language 
and cultural barriers present considerable challenges, as well as 
institutional differences among countries. 
People from different cultures find it hard to communicate not only due to 
language barriers but also because of cultural differences.49 In a survey of 
Texas agricultural exporting firms, Hollon50 found that from a firm 
management perspective, the initial entry into export markets was 
significantly more difficult than either the handling of ongoing export 
activities or the consideration of expansion to new export product lines or 
markets. From a list of 38 items in three categories (knowledge gaps, 
marketing aspects, and financial aspects) over three times horizons (start-
up, ongoing, and expansion), the three problems rated most difficult were 
all start-up phase marketing items: 

 Poor knowledge of emerging markets or lack of information on 
potentially profitable markets 
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 Foreign market entry problems and overseas product promotion and 
distribution 

 Complexity of the export transaction, including documentation and 
“red tape.” 

 
6. Technical Barriers 
When standards-related measures are outdated, overly burdensome, 
discriminatory, or otherwise inappropriate, these measures can reduce 
competition, stifle innovation, and create unnecessary technical barriers to 
trade.  
These kinds of measures can pose a particular problem for small- and 
medium-sized enterprises (SMEs), which often do not have the resources 
to address these problems on their own. Significant foreign trade barriers 
in the form of product standards, technical regulations and testing, 
certification, and other procedures are involved in determining whether 
or not products certification, and other procedures are involved in 
determining whether or not products conform to standards and technical 
regulations.51 
These standards-related trade measures, known in World Trade 
Organization (WTO) parlance as “technical barriers to trade,” play a 
critical role in shaping the flow of global trade. 
 
7. Voluntary Export Restraint  
A voluntary export restraint (VER) is a self-imposed trade restriction 
where the government of a country limits the amount of a certain good or 
category of goods that are allowed to be exported to a different country.52 
VERs was first used in the 1930s and gained acceptance in the 1980s when 
Japan used one to limit auto exports to the U.S.53 
After the Uruguay Round and the updating of the General Agreement on 
Tariffs and Trade (GATT) in 1994, WTO members agreed not to 
implement any new VERs, and to phase out any existing ones within one 
year, with some exceptions.54 
 

                                                           
51

Ibid. 
52

 Corporate Finance Institute, ‘Voluntary Export 

Restraint’<http://www.corporatefinanceinstitute.com>accessed 8 December 2021. 
53

 M Hargrave, ‘Economy, Government and Policy’<http// www. Investopedia.com> accessed 3 

December 2021. 
54

Ibid 



The Journal of International Trade Law & Contemporary Issues      Volume 2, Issue 2, 2022 

 

43  

8. Embargo 
An embargo is a government order that limits commerce with a specified 
country or the exchange of specific goods. An embargo is usually created 
as a result of unfavourable political or economic circumstances between 
nations.55 A trade embargo can be said to have occurred when exports or 
imports to or from one or more countries are banned.56 
In 1980s in the wake of the Apartheid, several countries, including the 
United States, imposed trade embargoes against South Africa in 
opposition to apartheid.57 In the United States of America for instance, the 
president of the United States possesses the authority to impose 
embargoes and other sanctions during times of war under the Trading 
with the Enemy Act.58 
 
9. Import Quotas 
A quota is a government-imposed trade restriction that limits the number 
or monetary value of goods that a country can import during a particular 
period.59 
Countries use quotas in international trade to help regulate the volume of 
trade between them and other countries.60 Countries may decide to 
impose quotas on specific products to reduce imports and 
increase domestic production. Government programs that implement 
quotas are often referred to as protectionism policies.Quotas are very 
disruptive to international trade and can be utilized as a coercive 
economic weapon 61 
 
Conclusion 
There is no doubt that the evolution of international trade agreements has 
opened the door to a free trading system and has created a global 
integration of nations of the world. The fact also remains that at the time 
of this evolutions, some of the less developing countries were not 
adequately represented either because they were still colonised or did not 
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have representatives at the various rounds. This desire to have their 
interest represented gave rise to the New World Economic Order. The 
success of this New World Economic Order has been obstructed by issues 
like tariffs, non-tariffs encompassing factors like subsidy, import licenses/ 
prohibitions, import quotas, local content requirements, anti-dumping 
rules among others.  Underlying factors that gave rise to the government 
imposing tariffs like protection of infant industries, end up doing more 
harm than good. The doctrine of comparative advantage which 
necessitates fair competition are denied of these infant industries. Only 
when these obstacles are tackled and completely eradicated can nations of 
the world be able to reap the true benefits of free trade. 
 
Recommendations 

1. Promotion of regional agreements so to ensure a single continent 
market that will guarantee free flow of goods. 

2. It is important to design and implement policies that maximise 
competitiveness and facilitate trade. 

3.  It is important to lower trade costs through means as the WTO’S 
Trade Facilitation Agreement and through policies which make 
markets more accessible for developing countries. 

4. A sustainable effort must be put in place to address key constraints 
that limit developing nations from benefitting from wider 
economic gains. 
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ECONOMIC DEVELOPMENT AGREEMENTS AND LEGAL 
REGIMES GOVERNING SUCH AGREEMENTS 

 
By 

 
Onu, Nengimote* 

 
Abstract 
The common means for conducting business activities in a host 
country is through investment contracts, which are commonly 
known as economic development agreements. Economic 
Developing Agreements play a veritable role in developing 
countries especially states that have the resources for its 
development but lack the skill, capital and technology technical 
know-how as we often call it – to bring those resources to its 
maximum use and benefits to advance that state to high status, 
thereby bringing it closer to developed countries. This work will 
thus examine the nature of economic development agreements and 
the legal regime governing same. In doing so, we shall look into the 
history and nature of economic development agreements and 
determine what laws that are designed to govern or regulate such 
agreements.  

 
Key Words: Economic Development, Agreement, Investment contracts, 

Transactions 
 
Introduction  
Economic Development is the development of economic wealth of 
countries, regions or communities for the well-being of their inhabitants. 
From a policy perspective, economic development can be defined as 
efforts that seek to improve the economic well-being and quality of life for 
a community by creating and/or retaining jobs and supporting or 
growing incomes and the tax base.1 
Agreement is a negotiated and usually legally enforceable understanding 
between two or more legally competent parties. Although a binding 
contract can (and often does) result from an agreement, an agreement 
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typically documents the give-and-take of a negotiated settlement and a 
contract specifies the minimum acceptable standard of performance.2 
Investment contracts are usually conducted through business activities 
and the contracts are commonly concluded between the government or its 
public entities and private foreign investors. Economic Development 
Agreements are established in such a way that the interests of the 
contracting state, which needs the technical skill and know-how of foreign 
experts and the interests of the foreign investor who is to take great risks 
without adequate guarantees are expressed in legally binding agreements 
for effective implementation.  
Contract between states, or their public entities and foreign investors, 
including companies, cover wide range of commercial activities which 
may include selling or purchasing commodities and industrial goods, 
leasing equipment, contracting for turn projects, acquiring technology, the 
mining of mineral or oil resources, or obtaining specialized services.3 
Economic development agreements provide assistance from government 
entities to private companies in exchange for jobs or economic 
development.  The assistance may be in form of cash, loans, tax 
exemptions or other benefits and may be conditioned on the company 
achieving hiring targets or other milestone.4 
The fact that the state enjoys sovereignty over its economic affairs puts it 
on a strong platform to give legal guarantee to the legitimate interest of 
the private contracting party. Thus, foreign investors, in order to obtain 
sufficient protection against the risk of having their rights nullified and 
the contractual equilibrium disturbed as a result of the state’s 
intervention, seek an effective system comprising a mechanism which 
provides sufficient protection against this risk.5 
 
According to Okogbule: 

An economic development agreement is a contract between a host 
country – usually a developing country – and a private foreign 
corporation involving the participation of the latter in a certain 
development project or set of projects in the country either through 
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assistance in the exploitation of natural resources, available in the 
host state or in the construction, manufacturing or other sectors of 
the country‟s economy.6 

 
Importance of Economic Development Agreements 
The importance of economic development agreements may be expressed 
with respect to the agreement itself.  This is because the agreements are 
usually concluded by the parties, the parties not regulated by the same 
law: States are regulated or governed by international law, while foreign 
corporations are regulated by municipal laws of particular countries, 
despite the fact that transnational corporations continue to gain 
international recognition and economic relevance in the international 
scene. 
There has been wide variance between writers whether the transactions 
should be regulated by international law or municipal or state laws.  This 
has created the problem of laws that would regulate economic 
development agreements. 
 

According to Okogbule, 
Consequently, it is of utmost importance that the law governing 
economic development agreements be such as to make them 
productive for all parties to the transactions adequate guarantees 
being made to secure the assurance of the state of the role in the 
development of its territory.7 

 

Furthermore, he asserted that: 
A thread which runs through the writings in this area is the 
general consensus, sometimes concealed, that the validity of 
economic development agreements is to be determined by the law of 
the host state…The law which determine the validity of the 
agreement should for all practical purposes, especially where the 
parties have not agreed on any other rules of law, govern the whole 
of the transaction.  Thus, if we agree that the law of the host state 
governs the validity of the contract that law ought to regulate also 
the attendant incidents of the contract such as performance or 
breach.8 
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From the free world perspective, an important reason in support of 
substantial private assistance to less developed countries is that private 
investment tends, though not invariably, to associate with private areas of 
the economy in the recipient state.9  As state is a party to the foreign 
investment agreement,10 rules of international law cast light upon its 
status. 
 
Historical Development of Economic Development Agreements  
In the past, people sort for a way to survive economic hardship- it all 
began by trade by batter. People exchanged what they had for what they 
do not have and by so doing, the community grew and there was need for 
buying and selling. Countries where exchanging their goods for what they 
do not have from their neighbouring state in order to feed and develop 
their economy. Private individuals entered into simple contracts on how 
they can regulate their economic activities, but in their quest for profit, 
they practically had a free reign to exploit the available economic activities 
and so participated in both domestic and international trade. What people 
never knew was that in their quest for profit in business and expansion of 
their businesses, they were also developing and improving the economy 
of the state, but the unregulated private economic activities led to 
inequalities and distortions in the level of development.  
After the second world war -  where most economies were destroyed, - 
there was need for economic development by some states and despite the 
sovereignty of a state over its natural resources, states soon realized that 
there was much needed transformation of their societies especially in the 
aspect of economic development. Despite the need to develop the third 
world countries, there was also the need for the capitalist states of 
Western Europe and North America as well as the new socialist states of 
Eastern Europe to also see to the development of their economy. There 
was need to exploit the abundant resources of some developing countries 
with the exchange of technical skill and capital. These led developing 
countries to enter into agreement with transnational corporations from the 
developed countries as well.  
The importance of agreement in economic transaction can hardly be over 
emphasized. Since it is the basic start point of any legal analysis of the 
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validity, incidents or enforcement of such commercial relations, hence the 
term economic development agreements. In this area, the agreement play 
an important role, which states the rights and duties of parties and how 
the rights are regulated even in the area of conflict between parties. It is in 
the quest to move from economics and politics to giving the transaction a 
legal instrumentality that the term economic development agreements 
came about.  
 
The Nature Economic Development Agreements 
The concept of permanent sovereignty of nations over their national 
resources was first raised in the United Nations in 1952, in connection 
with the movement for economic development and political 
interdependence by the developing countries.11   Thereafter, it came to be 
viewed as an aspect of human rights.12  In 1958, The United Nations 
General Assembly established the commission on permanent sovereignty 
over National Resources and there laid the foundation for a thorough 
study of the subject and its full impact on, and implications for foreign 
investment in the natural resources of the developing countries.13  After 
three full years of study and debate in different bodies of the United 
Nations system, the General Assembly passed resolution 1803 (XVII) of 
December, 14, 1962 on Permanent Sovereignty of States over their 
National Resources.14 
In cases where foreign capital and technology have been invited to 
participate in the development, the relationship between the host state 
and the foreign investor should be governed by their agreement, the laws 
of the state, and international law. Such agreements shall be observed in 
good faith, but can be abrogated by expropriation, nationalization, and 
requisitioning if necessary for the national interests of the states 
concerned, on payment of appropriate compensation.  The economic 
interdependence between states in areas such as transfer of technology, 
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international trends, and creation of regional economic institutions, 
minerals and fuel usage is not far-fetched.15 
An OECD16 Communiqué pointed out that “Economic and financial 
interdependence between developed and developing countries is an 
increasingly important factor in the functioning of the world 
economy.”17According to Lord McNair18 

Economic development agreements between foreign investors and 
developing states, rich in natural resources but lacking in capital 
or technology, should be governed by a system of general principles 
of law recognized by civilized states. This system of law is not to be 
considered a part of public international law strict sensu, but a 
separate system of law, sharing with public international law “a 
common source of recruitment and inspiration”. 

 
Furthermore, McNair outlined seven features as characterized in 
economic development agreements namely: 

1. The agreements have a “foreign element” because they are usually 
made between a state and a foreign private corporation which owes 
its existence to the laws of a foreign state and derives its capital 
primarily from nationals of the state.  

2. They are not simple contracts of sale, but involve long-term 
commitment to invest large amounts of capital and technology in 
the development of the natural resources of the developing state.  

3. They often involve the creation of rights which are not purely 
contractual but are more akin to property rights, such as the right 
to possess and exercise considerable authority over large areas of 
the territory of the developing state.  

4. Such agreements often vest in the foreign corporation “certain 
rights of an unusual and semi-political character” such as freedom 
from certain taxes and import duties.  

5. They sometimes involve the diplomatic efforts of the state of the 
investor.  

                                                           
15

 n.7,p19 
16

Organization of Economic Cooperation and Development 
17

 Ibid 19, O.E.C.D. Communiqué on the Economic situation, O.E.C.D Press Release, Press/A 

185) 31 of April 12, 1985 reproduced in International Legal Materials, Vol. XXIV Number 3, May 

1985 at 906-910  
18

The General Principles of Law Recognized by Civilized Nations, 33 BRIT. Y. B.INTL. L (1957) 



The Journal of International Trade Law & Contemporary Issues      Volume 2, Issue 2, 2022 

 

51 

 

6. The legal systems of the developing contracting states and the state 
of the investor “frequently have very little in common, either in 
content or in the stages of developments”. 

7. The agreements frequently provide for arbitration of disputes in a 
manner that excludes the national courts of both parties.  

 
Okogbule,19 also gave eight legal characteristics of economic development 
agreements, thus: 

1.  Economic development agreements are usually concluded 
between a sovereign state or a public body of that state, and a 
private foreign corporation or a group of corporations.  

2. They usually involve the long term exploitation of natural 
resources or the construction of vital industrial plants in the 
developing country.20 

3. They invariably form part of the national economic development 
plans of the developing countries and as such have tremendous 
impact on the public sector of their economies.  

4. They often involve the conferment of the private foreign 
corporation of rights which are more extensive than ordinary 
contractual rights. The right to the possession of large areas of the 
territory of the host state often selected by the foreign corporations 
and the right to exercise considerable amount of control within 
such areas.   

5. Certain social and economic obligations are also imposed on the 
transnational corporation. The effect of this is that quite apart from 
the contribution derivable from the main project itself; these foreign 
corporations contribute indirectly to the promotion of welfare 
services in the developing country. 

6. The consequences of the performance or breach of these 
agreements may necessitate the concern and protection of the 
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corporation by the state of its incorporation through the channel 
provided by international law. 21 

7.  In order to take care of any dispute which may arise in the course 
of performance of the contract, stipulations are often inserted in the 
agreement concerning the settlement of such dispute. 

8. The parties can, on the doctrine of “party autonomy,” choose the 
rules of law to govern the operation of the contract.  

 
Economic development is the only way developing countries can make 
progress and this was realized far back as in the 1960s when it was 
asserted that: “Economic development is for the less developed countries 
a matter of survival, an issue as vital as any question of war and peace”22. 
 
Forms of Economic Development Agreements  
There are several forms of economic development agreement, from the 
18th centuries of concession to the 19th centuries of the various forms of 
Joint participation. The awareness these agreement have created on the 
economy of the host states has led to their exercise of greater control and 
the involvement of the state in their operation. The initial type of 
transaction was the Concession Agreement which conferred very 
extensive rights on the transnational corporation to engage in the 
exploitation and disposal of certain mineral resources23 in the territories of 
the host state. After the Concession Agreement the joint venture 
agreement between the parties came, but for the developing countries, it 
limited them to mere ownership of equity shares and membership of the 
management boards but these ventures are still controlled by private 
foreign corporation. We shall take a brief look at some forms of these 
agreements. 
 
A) Concession Agreement 
This is the oldest form of economic development agreement of the 18th 
century - which grants extensive ownership rights to foreign corporation. 
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This concession is to explore and exploit mineral resources on a land and 
the concession period is usually very long between 50 to 100 years. The 
foreign investors usually pay royalties to the host state, like in form of tax 
over the rights granted to them, but these royalties where very low 
compared to the profits which was made by the foreign company. The 
reason for these inequalities in the bargaining power was because the host 
state were mostly inexperienced as to the kind of operation the investors 
want to carry out and the investors had superior technical skills, 
commercial experience, and expertise which  were lacking in most of the 
developing countries.  
There are advantages to these concession agreements; first, the royalty 
payment is a particularly easy type of levy to administer. To collect tax 
based on units of output, the government needs only have a physical 
count of the volume of production. Secondly, the royalty seems to 
guarantee a certain payment to the government for the depleted resources 
irrespective of the company’s profits and the world market price for the 
resource. As long as there is production or sales, the government should 
receive revenue.24 
Despite the Resolution 1803 (XVII) on the permanent sovereignty over 
natural resources, the early concession agreement in their pristine purity 
precludes host state from exercising sovereign rights over the resources 
covered under such concession. Today, emphasis is made by the 
government to increase participation in the ownership of the enterprise 
and the management of the ventures. 
 
B) Equity– Sharing Arrangement 
Equity sharing arrangement gained prominence in the 1960s with 
ownership of shares by the host state in the transnational corporation that 
is to be involved in the operation-. Normally in equity sharing 
arrangement the host government obtains interest without a financial 
contribution, but in exchange for all or part of its right to levy an income 
tax.  
In this system of agreement government still retain the right to tax but the 
initial capital for exploration are usually provided by the foreign partner 
and they are reimbursed back from the revenue earned. The government 
does not have effective voice in the management of the  corporations in 
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the equity sharing agreement, what happens is that decisions on such vital 
management and operational issues as production methods, procurement 
of equipment, appointment of technical staff still remain in the hand of 
these transnational corporations although awareness is been created for 
the training of the indigenous staff in the technical aspect of such jobs, to 
ensure that they can effectively take control of the enterprises after an 
initial period of under study.  
 
C) Service and Work Contracts  
This form of agreement places right on the host state as the sole owner of 
the natural resource in question while the transnational corporation is 
regarded as a “contractor” or a hired technician. The transnational 
corporations are not seen as concession holders or partners.  
The transnational corporations are taken as working for the host state and 
its service is paid in cash or kind and there is a fixed fee plus a payment 
based on profits. The contractor usually promises to assist in the 
marketing of the products in the agreement.  Service and work gives the 
ownership rights of the host state to its natural resources and the 
effectiveness of these contract depends on the level of technical know- 
how and managerial skill possessed by the host state which helps them to 
monitor the operation of the contractors.   
 
D) Production – Sharing Agreement  
In this form of agreement responsibilities are shared in predetermined 
proportions of the production by the host government and the 
transnational corporation, but these production- sharing contract vary 
according to the particular natural resource available to its development.  
In this production sharing contract, the transnational corporation bears 
the risk of exploration (in financing and technical assistance) but they will 
be paid from percentage of the produce. Ownership of the natural 
resources is vested in the host state while the transnational corporation 
acquired title to own shares in their investment. The managerial pattern of 
work in these forms of agreement is done in phases and submitted to the 
host state for approval.  
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E) Turnkey Contracts 
Turnkey contract can be in the case of Park Plaza State Bank of St. Louis Park 
v. C.W.S. Development Co.25 which states as follows: 

Turnkey Contract “is construction – trade language for a 
construction contract which requires the contractor to bear the full 
responsibility for and the full cost of development until the project 
is complete. Typically, the contractor must obtain interim 
financing, acquire the land, have plans drawn up, manage the 
construction and pay sub-contractors and material men. When the 
project is completed to the satisfaction of the ultimate owner, the 
contractor „turns over the key‟ and receives full payment for the 
development cost accrued.26 

 
Recently, the responsibility of transnational corporation goes beyond this 
definition, it covers the various functional responsibilities in respect of 
production training and operations during the post-construction stage of 
project implementation. These arrangement of contract also implement 
various capital projects such as construction of petrochemical plants, iron 
and steel as complexes, refineries and so on, in the developing countries 
and they have far reaching technological development on these 
developing countries where transfer of technology is achieved. These have 
increased economic development and objective in the economic 
technological advancement.  
 
The Legal Regime of Economic Development Agreements 
Agreements between states and private foreign investors are considered 
neither international agreements nor private contracts. They seem to fall 
within public international law on the one hand, and private international 
law on the other hand. 
As a state is a party to economic development agreements, rules of general 
international law may also apply, however, such agreements are limited 
in subject matter to the extent that the terms in the agreement are 
inconsistent with international standards or in conflict with the UN 
chapter.27 
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The subject matter of the agreement may also conflict with the law of the 
state party. For instance, the law of the state may prohibit the private 
foreign investor form obtaining any interest in land in the state. If the 
investor knows of the prohibition, an agreement under which he was to 
receive an interest in land would normally be invalid. 
Where the transaction is between states, there is hardly raised difficult 
problems that are unresolved, this is because, the applicable laws emanate 
from a combination of state laws or international law would automatically 
apply, especially where the states are subjects of international law. 
There is obviously a feud between jurist from capital exporting countries 
and capital importing countries. While the former is of the view that these 
agreements should be governed by international law, transnational law or 
general principles of law recognized by civilized nations, the latter is of 
the view that municipal laws of the host state should govern the 
transaction. This is not devoid of some exceptions as some jurists in the 
capital importing countries are of the view that since transnational 
corporations are taking up international recognizance, international laws 
should also govern the agreements they enter into especially in economic 
development agreements28. 
It can therefore be deduced that law is important to economic 
development agreements as a regulatory instrument to provide a 
framework to necessitate or guide the economic principles stated in the 
agreements. Dr. Elias rightly states that “Law and economics are 
interdependent instruments of social control … in no country are the two 
kept in water-tight compartments…”29 
 
The Problems Regulating Economic Development Agreement 
In every contract entered by parties, there are terms and rules governing 
those agreements. Every party to the contract has a responsibility to keep 
its own part of the bargain. Where any of the party to the contract fails in 
his or her own part of the contract, the order party can seek remedy 
through the law or will have recourse to the terms of the contract on how 
the issue of dispute is to be settled. 
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Economic Development Agreements are agreements related to the 
exploitation of natural resources available in the developing countries. 
Majorly, every state desires the development of its economy and the 
wellbeing of its citizens, while the foreign corporations are majorly out to 
make profit and that is why they invest heavily in the exploration and 
exploitation of the state’s natural resources. 
Due to the nature of these agreements the regulatory laws to govern their 
operation where no provisions are expressly made makes it difficult on 
which of the legal framework or legal system to apply.Why it is difficult to 
apply any of the laws (international law, municipal law and the general 
principles of law recognized by civilized nations) is because the 
agreements are concluded between states which are subjects of 
international law, and private foreign corporations registered under the 
municipal laws of particular countries, and regarded as “object” of 
international law30.  
In considering a choice of remedy for disputes arising out of foreign 
investment agreements, one faces two general situations: First, where the 
parties have expressly set forth a method of remedy within the agreement; 
second, where they have not. While some agreements contain provision 
for arbitration and specified the procedure for the appointment of the 
arbitrators. 
The problem to these agreements is which law to be applied during time 
of dispute between parties. 
Some parties decide the: 

(1)  Application of the local law of the contracting state alone. 
(2) Application of principles of law common between the contracting 

state and the state of the investors. 
(3) Application of the law of the contracting state to one part of the 

agreement and international law to other parts. 
(4) Application of international law alone. 

 
The question which is posed by governments between a developing 
country and a foreign investor for the development of that country’s 
natural resources is whether the proper legal system to govern such 
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agreements should be determined by the procedures and practices which 
have been describe above.31 
The answer to this question will depend on whether the purposes for such 
inquiry are the same as for private contracts having international 
connections, or state as a contracting party as well as a sovereign. 
The common practice is that a state as a sovereign having control and 
authority over people and events within its jurisdiction, as well as having 
total responsibility for the well-being of its body politic, a state can make 
sovereign decision and take sovereign action within its jurisdiction. While 
a contractor is deemed to contract under its own law, and its rights and 
obligations are determined under that law.32 

1. Looking at these issues, choosing the investor’s (contractor) own law 
will mean giving away the right of sovereignty of the host state. 

2. For a state to accept the international law it must be proven that there 
was a breach of obligation or to the contrary to any rules of 
international law. 

3. A state may be subject to international law but a private foreign 
investor is not a subject to international law. So there is also a 
problem as to which party is to be bound by the international court 
of justice. 

4. The choice of applying the general principle of law recognized by 
civilized nations. 

 
There are different arguments as to how to regulate these agreements. 
Casteneda33 is of the opinion that those from capital importing countries 
insist that the municipal law of the host state ought to govern. Under the 
municipal law some have argued that the law can be changed by the 
legislation altering the stipulation contained in the agreement and this 
defeats the expectation of the transnational corporation. For the 
International law, because the state is a subject and the private investor is 
not, so the international law cannot stand.  While placing both parties to 
agreement under international law will mean under-mining the 
sovereignty of the host state. 
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According to Lord McNair “the choice is not likely to be made when the 
pair of countries involved, for instance great Britain and Italy, have 
sufficiently modernized their legal system so that the contracting parties 
will be content to adopt one of them for the regulation of the contract or 
one for certain part of the contract and the other for other part”. Here they 
believe that the agreement should be governed by the municipal law.34 
The law is basically that were there are express terms by both parties, the 
term of the agreement should stand and where there is a provision for 
arbitration they should go through it. But where no clear words as to the 
settlement of the dispute, the law which determine the validity of the 
agreement should for all practical purposes, especially where the parties 
have not agreed on any other rules of law, govern the whole of the 
transaction.35 
 
Conclusion  
We may conclude that private investment in the less developed countries 
is both an economic necessity and a desired policy approach. These 
investment agreements or development policies have been guaranteed 
through conventions and treaties between states.36 Lord McNair37 asserts 
that “we must rid ourselves of the idea that the only alternatives are 
public international law or the municipal law of the state party but that 
such agreements are to be governed by the general principles of law 
recognized by civilized nations”. Jessup on the other hand concluded that 
international law or municipal law or both may be applicable.38 
It is noteworthy to say that Economic Development Agreement is an 
important tool that all developing states need typically to improve the 
well-being of its citizens. The use of foreign experts, and especially private 
foreign investors brings the harmony – though with great risk – that the 
parties need through proper laws guiding them to achieve a happy 
ending. 
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Recommendations 
Economic development Agreement has helped in the development of 
nations especially the underdeveloped countries and the western world. 
This is because from the natural resources of the underdeveloped it has 
helped in developing even the western world. These agreement have been 
able to create a relationship between countries and the international world 
at large. But the regulatory laws are inadequate and need to be looked into 
as to which law should govern the transaction between contracting 
parties. 
1) The parties to the agreement should expressly state in the face of the 

contracting document which law should govern them in case of dispute 
or breach. 

2) Whereas, private foreign corporations are registered under the 
municipal laws of the host state, the municipal law of the host state 
should govern their transaction. 

3) Parties to Economic Development Agreements should be bound by a 
common law applicable to the host state and the private foreign 
investor by initiating a level playing ground like the WTO (World 
Trade Organization) and GATT (General Agreement on Trade and 
Tariff) and/or regional laws which is common to the parties.   

4) Where neither international law nor municipal law nor even general 
principles of law recognized by civilized nations can settle dispute 
between the contracting parties, the parties should resort to arbitration. 
Parties should state in their agreement an arbitration clause and the 
number of arbitrators, and how it should be conducted. 

5) Transnational Corporations can place reliance on the rule of 
international law which attaches responsibility on the states when their 
territory does not accord with acceptable standards. That standard may 
be adjudged by reference to the Minimum International Standard (MIS) 
or a National Treatment Standard (NTS).   
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MANAGING FINANCIAL CRIME IN THE NIGERIAN PETROLEUM 
INDUSTRY: LESSONS FROM UNITED KINDGOM 

 
By 

 
C. C. Wigwe* and EKE, John Uzoma* 

 
Abstract 
Flowing from a careful analysis of earliest forms of Financial Crimes in 
Nigeria Petroleum Industry to 1914 (the year of amalgamation, first Oil 
Mineral Act, and the importation of the Criminal Code for Southern 
Nigeria and the Penal Code for Northern Nigeria); when examined in 
conjunction with the history of Financial Crimes in the United 
Kingdom, it is obvious that Britain have had to find ways of dealing with 
Financial Crimes in their country over much longer period of time than 
Nigeria, it follows therefore that it is only reasonable to seek to emulate 
or adopt the positive side of the long experience of legal and institutional 
frameworks of Financial Crimes Management in the United Kingdom. 
What then are these experiences that we can learn from to enable us to 
improve the effectiveness and efficiency of the Nigerian laws and 
institutions charged with the responsibility of Financial Crimes 
Management in the Petroleum Industry. These lessons therefore form the 
major gravamen of this paper. 

 
Key Words: Petroleum Industry, Corruption, Financial Crimes, Managing; 

Nigeria, United Kingdom. 

 
1.1 Introduction 
Nuhu Ribadu was also of the view that when corruption is king, there is 
no accountability of leadership and no trust in the authority. Society 
devolves to the basic units of family and self, to the baser instincts of 
getting what you can when you can because you don‟t believe anything 
better will ever come along. And when the only horizon is tomorrow, how 
can you care about the kind of nation you are building for your children 
and your grandchildren? How can you call on your government to 
address what ails society and build stronger institutions? Corruption 
makes democracy impossible because it subverts the will of the people.  
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A select few, with so much money and authority, continue to steal 
elections and make a mockery of the notion of government by the people 
or for the people. Nigeria today is the worst example of electoral theft in 
the world. So, it is also important that the United States and other partners 
in Nigeria stand by the Nigerian people first and foremost, and say that 
enough is enough. 
Corruption is one of the greatest Financial Crimes the world has ever 
known. But those who are suffering the most from its poison are the least 
able to fight it; their resources, their health and well-being, and their 
futures have been stolen away. There is no surer salt in the earth of 
democratic and representative governance. It is for this reason that all 
should engage themselves in the fight against corruption. 
The aim is to bring together all the basic laws and regulations, cases, and 
key source materials. It is aimed at covering all the key planks of the legal 
framework for combating corruption from code of conduct, physical 
responsibility, public procurement, financial crimes and corrupt practices. 
In August 2014, Nigeria announced that oil production had reached a 
record of 2.7m barrels a day but few experts believed it. 1 Oil is also being 
stolen at a record rate and traders‟ figures show output at well below the 
government‟s figures. Information about Africa‟s biggest oil industry is an 
opaque myriad of numbers. No one knows which ones are accurate; no 
one knows how much oil Nigeria actually produced. If there were 
authoritative figures, the truly horrifying scope of corruption would be 
exposed.  Accordingly, this paper seeks to analyse the challenges 
bedeviling the management of financial crimes in the Nigerian Petroleum 
industry while considering the recent trends in the United Kingdom, with 
the aim of drawing lessons were perceived imperative. 
 
1.2 Challenges in Managing Financial Crime in the Nigerian Petroleum 

Industry 
The previous finance minister of Nigeria and technocrat of the world bank 
and international monetary fund, Ngozi Okonjo-Iweala, in her book titled-
Fighting Corruption is Dangerous, gave realistic subtleties of the risks 
innate in any genuine exertion or endeavor to check or limit bribery and 
corruption, fraud, and money laundering in Nigeria. 'Battling corruption 
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is dangerous', and not fighting corruption is significantly increasingly 
risky. This thesis cannot help but to agree that fighting financial crime in 
the petroleum industry is dangerous yet not battling the equivalent is 
significantly increasingly risky. The unpredictability of financial crime 
guideline and the executives in the petroleum industry in Nigeria is a 
direct result of the misty idea of the business which is additionally 
intensified by what seems, to be a piecemeal, ad hoc, and inadequate 
criminal justice system, coupled with an opaque petroleum industry. 
A robust criminal defense lawyer is supposed to have a good capacity to 
analyze facts and law, carry out criminal defense investigation of any 
given case in the same vigor as the prosecution does. He is expected to 
either on his own or using special criminal investigators in intelligence 
and evidence gathering. In other words, looking at the case with the same 
spectacle as the prosecution team. He should have a mastery of the case in 
equal fitting or better than the prosecution in order to have a good chance 
of successfully defending the accused person. The reason for this is that, 
the life or liberty of suspect/accused person is at stake. The prosecutor 
would consider the client of the criminal defense lawyer, a suspect or an 
accused person whereas, the criminal defense lawyer should consider his 
client innocent and should do his utmost within the bounds of 
professional conduct rules until the evidence proves otherwise.  
The above proposition may seem like an ideal or utopia in a Nigerian 
criminal practice for the reasons that this thesis will now examine in 
considering the challenges that the criminal defense lawyer faces and they 
are as follows: 
1. Inadequacy of Legal Aide and Impecunious Client: most suspects 

and accused persons in Nigeria can ill-afford the services of a 
lawyer and finances necessary to properly defend a criminal action. 
Criminal prosecution is funded by government from the moment 
of arrest through to acquittal, conviction, and or sentence, 
including appeals unlike criminal defence that is largely funded by 
the suspect or accused person or their family and friends. In 
contrast, criminal defence in the United Kingdom is largely funded 
by the government on a means and merit tested bases.2 
 

                                                           
2
Frank Agbedo, Rights of Suspects and Accused Persons Under Nigerian Criminal 

Law (1
st
 edn, Crown Law Publications 2009. 



The Journal of International Trade Law & Contemporary Issues      Volume 2, Issue 2, 2022 

 

64 

 

2. All criminal cases in Nigeria are tried by a magistrate or a single 
judge, and it is easier to get a conviction and more difficult to 
defend a suspect or accused person before them than if the same 
were brought before a judge and a jury. The concept of judge and 
jury trial is better for the criminal defence team since the jury 
would often be randomly drawn from electoral or voters register 
and ensures that a suspect or accused person is tried by his peers as 
is the case in England. 
 

3. The absence of tape/video recorded interviews at the police station 
coupled with the reluctance of the police to cooperate with criminal 
defence lawyers to ensure compliance with the law particularly 
fairness to the suspect/accused person. 
 

4. The absence of uniform national criminal law as the Southern and 
Northern Nigeria uses different criminal laws for example, the 
Penal Code Act for the North, and the Criminal Code Act for the 
South. This piece of legislation was an inheritance from the British 
colonial masters imported from Queensland, Australia in 1914, the 
year of amalgamation of the Northern and Southern protectorate. It 
sadly remains good law today over a hundred years since its 
imposition. Arguments for the abolition of the Penal and Criminal 
Codes can be summarized as follows: 
 

a. Sir Fredrick Luggard as he then was, wrote in his book „The 
Dual Mandate‟, that the two reasons for British presence in 
Nigeria are: 
i. The enhancement of British trade interest in Nigeria 

ii. To organize Nigerians not to do anything to hinder the 
British trade interest in Nigeria. The mechanism for 
organizing Nigerians not to do anything to hinder said 
trade interest is the use and application of the Penal and 
Criminal Codes. It follows therefore that the Penal and 
Criminal Codes was never intended for crime 
management in Nigeria. Where a Nigerian is alleged to 
have committed an offence that does not hinder British 
trade interest, he would be tried not under either of the 
Codes, but with the native law and custom. It begs the 
question as to why retain the Penal and Criminal Codes 
long after independence in 1960 
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b. The United Kingdom throughout their history has never had 
Penal and Criminal Codes and are not likely to have one let 
alone, having for example the Penal Code in the Northern 
part of the United Kingdom, and the Criminal Code in the 
Southern part. This will be frowned at and vigorously 
resisted by the British society as discriminatory and in any 
event, if the idea of codification of criminal law is good, the 
British will not give it out gratis. 
 

c. The concept of Penal Code for the North and Criminal Code 
for the South offends part IV of the Constitution of the 
Federal Republic of Nigeria, 1999, as amended in particular, 
the section that deals with the quality of all Nigerians in the 
eyes of the law and non-discrimination. 

 

d. What amounts to felony in the Southern part of Nigeria 
under the Criminal Code is any offence punishable by a 
term of imprisonment of three years or more whereas, a 
felony in the North is not defined and therefore may not 
attract a punishment of three years or more. Significantly, 
Black‟s Law Dictionary defines felony as an offence that 
attracts a term of imprisonment of not less than one year. 

 

e. There are more offences today in Nigeria contained in 
various National Assembly Act but not contained in the 
Penal or Criminal Codes. There is no reason therefore why 
we should not have a uniform criminal law contained in 
various specific National Assembly Act as is the case with 
other countries particularly Britain. 

 

This thesis wishes to highlight some of the challenges or obstacles that 
clogs the wheel of criminal justice in Nigeria:3 
1. The challenges of the Nigeria Police Force and their attitude towards 

victims and suspects: 
i. The Nigeria Police Force should have no business in collecting 

money from victims and suspects at police station but in 
practice, it is a recurrent decimal. Most Nigerians who have 
visited the police station would have had to pay money to the 
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Nigerian police whether as victims/nominal complainants or 
suspects. Some examples of these illegal demands range from 
money to open a file, for fuel/transport to arrest the suspect, to 
further the investigation, etc., from the victim/nominal 
complainant, and money for police bail which ought to be free 
from the suspect; 

ii. Abuse of powers of arrest; 
iii. Forceful extraction of confessional statements;  
iv. Extortion of suspects and detainees;  
v. Unlawful detention of suspects;  

vi. Delay in charging suspects to Court;  
vii. Delay in forwarding case files to the Director of Public 

Prosecution;  
viii. Absence of investigating police officers to defend their 

investigation; 
ix. Incompetence of police prosecutors etc.  

 

2. The challenges of Prosecuting Lawyers:  
i. The Attorney General of the Federation and those of the various 

states are directly or indirectly, constitutionally responsible to 
initiate, manage and control all criminal prosecutions in Nigeria. 
Their objectivity and impartiality are sometimes called into 
question because of their dual office as they double as Minister of 
Justice and Commissioner of Justice at the State level, which 
makes them members of the cabinet of the Government of the day 
or legal adviser to the Government. This could create potential 
conflict of interest. 

ii. Inadequate manpower (funding and personnel) 
iii. Inadequate in-house training  
iv. The risk of being compromised in the cases that they are 

prosecuting, owing to greed, corruption, and poor wages. 
 

3. The challenges of the Defence Lawyers: 
i. Excessive legalism  

ii. Delay tactics to frustrate quick disposal of cases 
iii. Abuse of Court process  
iv. Lack of interest in pro bono cases  
v. Corruption and criminal justice 

vi. Increasing failure to abide by professional conduct rules 
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4. The challenges of the Judiciary: 
i. All the challenges of the Nigerian Police in dealing with criminal 

matters and those of the Prosecuting and Defence Counsels 
highlighted above, largely contribute to the challenges faced by 
the Judiciary; 

ii. Judicial intimidation; 
iii. Executive interference; 
iv. The problem of locus standi; 
v. Absence of uniform criminal law and procedure; 

vi. Statutory obstacles to the administration of justice; 
vii. Inadequacy of the legal aid scheme; 

viii. Judges taking copious notes in longhand thereby, causing delay; 
ix. The absence of jury; 
x. Lack of judicial independence; 

xi. Risk of judicial compromise  
 
Nuhu Ribadu in his speech highlighted thus:4 that although corruption 
has effect on the global market. It doesn‟t exist in one place. And so, the 
only means to fight it is understanding corruption as a transnational 
problem. Corruption is paramount in places where weak regulations and 
oversight dominates. He further pointed that only societies that have been 
able to create necessary statutes and regulations to fight or criminalize 
corruption would make progress. 
Having attained independence from Britain, and gained independence 
I960, having fought a civil war, survived passed seven military regimes, 
and three botched attempts in building a real democracy, there is one 
factor in the failure of all attempts to govern Nigeria and that is 
corruption.  
Corruption and capital drain have been the major factors in the lack of 
growth and development in the region. The corruption endemic to 
southern region is not just about bribery, but about mismanagement, 
incompetence, abuse of office, and the inability to establish justice and the 
rule of law. As resources are stolen, confidence not just in democratic 
governance but in the idea of just leadership ebbs away. As the lines of 
authority with the government erode, so too do traditional authority 
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structures. In the worst cases, eventually all that is left to hold society 
together is the idea that someday it may be your day to get yours. The 
African Union has reported that corruption drains the region of some $140 
billion a year which is about twenty-five percent of the continent‟s official 
GDP. However, during Major Gen. Sani Abacha‟s regime, it was believed 
that he took for himself $5-6 billion and invested most of it in the western 
world.  
Two cases out of eighty percent of cases involving corrupt practices, of 
which the EFCC carried out several investigations on two Governors; Mr. 
Joshua Dariye, Governor of Plateau state, and MR. D.S.P Alamieyeseigha, 
Governor of Bayelsa state. Mr. Joshua was found by the London 
Metropolitan Police to operate 25 bank accounts in London alone to juggle 
money and evade the law. Like many of the governors, he used front 
agents to penetrate western real estate markets where he purchased choice 
and expensive properties. The London Metropolitan Police determined 
Dariye had acquired £10 million in benefits through criminal conducts in 
London, while domestically the EFCC were able to restrain proceeds of 
his crimes worth $34 million; while Alamieyeseigha had four properties in 
London valued at £10 million, plus another property in Cape Town 
valued at $1.2 million. £1 million cash was found in his bedroom at his 
apartment in London. £2 million was restrained at the Royal Bank of 
Scotland in London and over $240 million in Nigeria. This is in addition to 
bank accounts traced to Cyprus, Denmark, USA and the Bahamas.5 
Nuhu Ribadu further emphasized that to fight corruption we must see 
corruption as not just a system of bribes and patronage, but the systematic 
undermining of responsible governance, of visionary leadership, of a 
society‟s ability to meet and overcome challenges. He further pinpointed 
that corruption is the root cause of sufferings of people in the society.  It is 
also estimated that some $20 Billion leaves Africa annually through the 
illicit export of money extorted from development loan contracts. These 
funds are being deposited in foreign banks by a network of politicians, 
civil servants and also businessmen. One obvious source of these revenues 
being oil money. 
While most blames are being poured to Nigeria at its present state, local 
politicians thus encumbered themselves to an unholy alliance with the 
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western financial institutions, this has also been the foundation of shame. 
One good illustration is the now famous case of Halliburton/KBR scandal, 
it has been reported that the Nigerian leaders received “stacks of US 
dollar bill in briefcases and sometimes in bullion vans” until some $185 
million had been exchanged for a contract to build a liquefied natural gas 
plant. 
The other famous case is the Siemens scandal. According to the US 
Securities and Exchange Commission (SEC), Siemens made approximately 
$12.7 million in “suspicious payments” for Nigerian projects, including to 
government customers for four telecommunications projects. The total 
value of the four contracts was approximately $130 million. There are 
many other instances. The total amount in bribes is staggering. In both of 
these cases, the United States and Germany, the parent nations of these 
two companies, have initiated stern investigations and issued out hefty 
fines on the companies – but those who received the bribes in Nigeria 
continue to enjoy the fruits of their labors, which only means the cycle will 
continue. It is clear that KBR did their own calculus: $185 million in bribes, 
plus eventually almost $600 million in fines for violation of the Foreign 
Corrupt Practices Act, but they won $6 billion in business for their efforts.6 
When the EFCC was formed in 2003, Nigeria had never secured a single 
criminal conviction for corruption charges, however due to political 
support from President Olusegun Obasanjo; and other prominent 
ministers including Nasir El Rufai, from whose budget the original 
income came in for support and also from the Judiciary, in 2007 up to 275 
cases of 1000 cases in court where secured in court. 
Nuhu Ribadu also stated that the EFCC helped to address the problem of 
the Niger Delta, his opinion was driven by the fight against corruption. 
He pointed out that one of the governors of the Delta that was 
investigated offered him $15 million in cash to halt the investigation 
against him. He was charged for both theft of state revenues and for the 
bribery attempt.  Nonetheless he is the most powerful political figures in 
both the ruling party and the country.  
Several attempts have been made on the life of Nuhu Ribadu who has 
survived the assassination attempt and dismissal from the service. 
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International and Local agencies have been of great help to the EFCC, 
some of which includes the US Secret Service, The FBI, the US Postal 
Service and the Department of Justice. Locally the Financial Action Task 
Force also forced Nigeria to develop new anti-money laundry laws and 
spurred the creation of EFCC.7 
 
3.1 Management of Financial Crimes in the United Kingdom 
The United Kingdom‟s Criminal Justice System starting from the police 
and other agencies, to the defence and prosecuting authorities, are better 
equipped and more readily adhere to legal and professional conduct rules 
and ethics than their counterparts in Nigeria. 
The Nigerian Judiciary is no better equipped to deal with this very 
important task as they take longer time to dispense criminal justice, 
probably more corrupt, take copious notes of proceedings in long hand 
than their United Kingdom counterpart. The UK Prison System is equally 
better in terms of the likelihood of a convict serving his/her term of years 
in prison without opportunity to escape through compromising prison 
officers or jail break. 
The laws and Institutions dealing with Financial Crimes Management in 
the United Kingdom has been extensively discussed in chapter two of this 
thesis. Equally, the laws and Institutions responsible for Financial Crimes 
Management in the Petroleum Industry in Nigeria, has been extensively 
discussed in chapter three of this thesis, whilst chapter four concentrated 
on the variety of Financial Crimes in the Nigerian Petroleum Industry and 
the Impact of these Crimes in the Petroleum Industry, the national, and 
global economy. 
This paper therefore, only wishes to summarize the lessons from the 
United Kingdom with regard to Financial Crimes Management in the 
honest belief that it will assist in Financial Crimes reduction in the 
Nigerian Petroleum Industry, and therefore, increase profit to the 
stakeholders and consequently, the national and global economy.  
The lessons learned from the management of petroleum industry in the 
United Kingdom are as follows: 
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1. Gross inadequate human and capital resources to deal with the 
mammoth task of Financial Crimes Management in the Petroleum 
Industry in Nigeria. 

2. Additionally, there are inadequacies in: training and discipline, 
interagency cooperation, Anti-Financial crimes Policies, education 
and enlightenment program, of criminal justice personnel, ethics, 
facilities, courts, witness protection scheme, whistle blowers‟ 
scheme, private sector participation such as banks and other 
private institutions. 

3. Obstacles to Effective Criminal Justice System in Nigeria- The 
Nigerian Police for example has challenges ranging but not limited 
to:  Abuse of Powers of arrest; Extraction of confessional statement; 
Extortion of detainees; Unlawful detention of suspects; Delay in 
forwarding case files for DPP‟s advice; Absence of IPO to defend 
his investigations before the court; Incompetence of police 
prosecutors. 
The issues raised so far, makes the work of the Nigerian Police 
Force almost impossible whether we look at the total number of 
officers in relation to the population of the country and or in 
relation to their duties/functions, this is further compounded by 
inadequate training, discipline, and welfare package, when 
compared to the United Kingdom‟s police force. 

4. Lack of comprehensive criminal database, unlike the United 
Kingdom. 

5. The Petroleum Industry in Nigeria is not as transparent as its 
counterparts in the United Kingdom. 

6. Pays fewer adherences to the freedom of information legislation. 
7. Has less management strategy for Financial Crimes in the 

Petroleum Industry. 
8. Inadequate mechanism for refining crude oil. 
9. Still maintains a non-privatized downstream sector. 
10. Petroleum swap is prevalent in Nigeria and non-existent in the 

United Kingdom and remains a viable source of Financial Crimes 
in the Petroleum Industry in Nigeria whilst remaining lawful. 

11. The Nigerian Government should encourage the International Oil 
Companies to create more employment, social and environmental 
policy as part of their corporate social responsibility. 

12. That the Joint Venture agreement between the Nigerian 
Government and the International Oil Companies is not 
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comparable to those between the United Kingdom‟s Government 
and the Oil Companies. 

13. The United Kingdom‟s Petroleum Industry is less dependent on 
middlemen than in the Nigerian Petroleum Industry. 

14. The Nigerian Petroleum Industry does not use its State-of-the-Art 
equipment for measuring the amount of crude oil drilled when 
compared to that of the United Kingdom, where the State 
ownership of land is non-existent and royalties are paid to land 
owners, whether government or private. 

15. Land ownership and compensation regime is not as fair as it is in 
the United Kingdom. 

16. The United Kingdom has a zero-tolerance policy for gas flaring, 
when compared to Nigeria. 

17. The Criminal and Penal Codes are ancient, anachronistic, and not 
fit for purpose but, remains valid law in Nigeria when it could 
never be accepted in the United Kingdom.  

18. The non-passage of the Nigerian Petroleum Industry Bill causes 
Nigeria a financial loss of 15 billion naira annually and minimizes 
the ability of Nigeria to properly regulate its Petroleum Industry 
like that of the United Kingdom.   
 

4.1 Conclusion 
It is obvious that the year 1914 is the genesis of Financial Crimes in the 
Petroleum Industry in Nigeria. The financial loss to the Nigerian economy 
has been colossal and incalculable or unquantifiable. It is equally true that 
Financial Crimes in the Petroleum Industry in Nigeria cannot be 
completely eliminated nor can Financial Crimes management and 
regulation be comparable to that of the United Kingdom since British 
colonial masters have been bedeviled with Financial Crimes and 
commensurate length of time to formulate policies and Financial Crimes 
management and techniques to curb and reduce its impact on their 
economy. The best that Nigeria can do as a nation is to adopt a holistic 
approach Financial Crimes management and regulation by giving this 
very important sector the necessary manpower and resources in a bid to a 
gradual reduction in Financial Crimes that will enable it achieve increased 
revenue and profit to the stakeholders. 
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4.2 Recommendations 
Flowing from the above stated, this paper recommends as follows: 

1. The Nigerian opaque petroleum industry should be made more 
transparent in line with the Nigerian extractive industries 
transparency Act, 2007, just like the United Kingdom‟s equivalent. 
Ensure that the nation‟s refineries have an average production 
capacity of sixty-five (65%) percent, minimize the use of 
middlemen, and use the nation‟s state-of-the-art equipment for 
measuring the amount of oil drilled, this will enable to ensure 
accuracy and less reliance on the international oil companies‟ 
measurement.   The above will ensure that petroleum swap will be 
a thing of the past. 

2. This paper further recommends that there should be increased 
corporate social responsibility particularly in the oil producing 
region of the country, this will help minimize its citizen‟s welfare 
and security challenges including financial crimes in the petroleum 
industry. 

3. There should be enhanced criminal liability legislation, training, 
education of the general public, about their responsibilities towards 
the petroleum industry and government owned properties. This 
should alongside all of the above further ensure that financial 
crimes particularly pipeline vandalism and oil theft is significantly 
reduced. This training and education should be included in the 
nation‟s educational curriculum from primary to tertiary 
institutions, in the same way as anti-cultism, national anthem and 
pledge, with a possible establishment of an academy. 

4. That there should be laws relating to corporate criminal 
responsibility that is rigorously enforced, encourages whistle 
blowers, and ensures effective witness protection scheme. This will 
ensure better corporate financial crimes management and 
environmental protection particularly, in the oil producing region 
that is bedevilled with gas flaring, black sooth, oil spillage, air and 
water pollution. 

5. That there should be a comprehensive review of the joint venture 
agreement to a tripartite agreement between the federal 
government of Nigeria, the international oil companies, and the 
host communities. This will further ensure fairness, equity, and 
justice between the stakeholders, and reduce the conflict amongst 
them, violence, and kidnapping. 
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LEGAL ANALYSIS OF ENERGY EFFICIENCY PRACTICES IN THE UNITED 
KINGDOM, UNITED STATES OF AMERICA AND DENMARK 

 

By 
 

DIKE, Prince Christian  
 
Abstract 
As the world’s population continues to grow, it does appear that the demand 
and consumption of energy experiences even a greater growth. This 
proposition appears to find confirmation in the observation that global energy 
consumption which is mainly based on fossil fuel that accounts for 88.1% 
consumption is likely to grow faster than increase in the population. The 
implication of this observation seems that whereas world population is rapidly 
on the increase, global energy consumption rate grows even faster or much 
more rapid than the rate of increase in world population. Truly, if one should 
take a moment to ponder over the importance of energy to mankind, one 
would probably come to an irresistible conclusion that there is indeed a 
compelling need for concerted and deliberate efforts towards sustainable 
energy creation. Reducing energy demand by using energy more efficiently is 
the most cost-effective strategy available for reducing carbon dioxide 
emissions. The International Energy Agency (IEA) asserts that ‘energy 
efficiency improvements in buildings, appliances, transport, industry and 
power generation represent the largest and least costly savings in emissions’. 
Many nations agree, including the United Kingdom which claims that the 
starting point for addressing climate change risks is ‘to reduce our overall 
energy use through greater energy efficiency’. The paper aimed at analyzing 
energy efficiency practices in the United Kingdom, United States of America 
and Denmark. The doctrinal research methodology was employed to achieve 
the aim of this paper. The finding of the paper revealed that the Nigeria the 
growth of renewable energy is bedeviled by many issues. This paper therefore 
recommended that government policies should be made to make it mandatory 
for public and private companies such as banks, hotels, industries to train 
their staff on energy management. 

 
Introduction 
Engaging the public about energy efficiency is an ongoing challenge. By itself, 
the term “energy efficiency” is a technical term that is abstracted from people‟s 
daily lives. Energy appears to be the lifeblood of economies around the world 
and global economic growth seems to be dependent on adequate, reliable and 
affordable supply of energy.  
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However, energy availability, accessibility and utilization has remained 
inadequate and inefficient as evidenced by the epileptic power supply, 
constant queues in filling stations1 and the folding up of industries in 
Nigeria to neighbouring African countries due to insufficient power 
supply resulting to unemployment. Hence, the need to develop renewable 
energy sources and promote energy efficiency practices. The issue of 
probes in the downstream petroleum sub-sector, and recently, the issue of 
privatization and deregulation of the Nigerian Oil Industry may have 
arisen due to some unfavourable developments in the petroleum industry 
in Nigeria. However, and significantly, it is of public knowledge that a 
major part of Nigeria‟s energy generation comes from oil and gas, and the 
transportation system is almost completely dependent on oil and gas. Oil 
and gas (petroleum) also accounts for a major aspect of the country‟s 
foreign exchange.2 However, access to ready and affordable energy has 
continued to be a challenge in Nigeria. It is a matter of concern that as 
essential as energy is to mankind, it appears that many Nigerians are 
denied access to energy because either they cannot afford to pay for it or it 
is outright unavailable, a situation which is further exacerbated by the 
near absence of the culture of energy conversation and the practice of 
energy efficiency among the vast majority of the citizenry.    

     
Legal Analysis of Energy Efficiency Practices in the United Kingdom, 
United States of America and Denmark 
Energy efficiency belongs at the heart of a low-carbon economy. By 
reducing energy use and cutting down on waste, we can reduce energy 
bills, make our energy system more sustainable, and drive down 
greenhouse gas emissions. Too often, governments have neglected the role 
that energy demand reduction can play in managing our energy system. 
Yet measures that reduce demand can contribute in a more cost-effective 
way to meeting our energy and climate goals than supply-side measures. 
That is why energy efficiency – as a way of reducing demand – takes pride 
of place at the centre of the Coalition Government‟s policy framework.3 
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United Kingdom  
Engaging the public about energy efficiency is an ongoing challenge. By 
itself, the term “energy efficiency” is a technical term that is abstracted 
from people‟s daily lives. Therefore, the UK and Europe have expended 
energy in developing, educating, and marketing energy efficiency as a 
household benefit to people.  
The UK implemented voluntary programs with the presence of a tax 
policy. The targets were negotiated between the government and 44 
industrial sectors, with firms individually signed up within the sectors. 
Depending on the sectors‟ choice, the targets were set as either an absolute 
reduction or a reduction in intensity, and either for energy use or for 
carbon emission. Firms and sectors achieving their targets can enjoy 
reduced rate of Climate Change Levy. The fulfilled reduction is much 
larger than the initial targets, and the overall environmental and economic 
benefits are larger than that from a flat-rate tax, because of an “awareness 
effect” arising from the focus on the potential for cost-effective 
improvements.4 
The U.K has expended energy in developing, educating, and marketing 
“energy efficiency” as a household benefit to people. The United Kingdom 
experience of marketing energy efficiency at the household level 
illustrates lessons that may be applicable to Nigeria. The United Kingdom 
model of implementing efficiency at the household level relied on strong 
research into energy-related household behaviour, the development of 
models of domestic energy consumption, monitoring of demonstration 
projects and the promotion of good practice through the dissemination of 
technical guides.5 The Building Research Establishment (BRE) is an agency 
in the U.K.‟s Department of Environment (DOE) and is one of the world‟s 
most experienced building research organizations. BRE research has 
indicated that higher levels of insulation, better controlled ventilation are 
important considerations when attempting to improve energy efficiency.6 
Energy suppliers work closely with Government and stakeholders to offer 
consumers opportunities to be more energy efficient. Energy efficiency is 
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essential to help consumers reduce their energy consumption and 
improve the comfort of their homes. It is also central to achieving the UK‟s 
commitment to reducing its greenhouse gas emissions by at least 80% by 
2050, relative to 1990 levels. Energy suppliers have an obligation to deliver 
energy efficient measures to householders via the Energy Companies 
Obligation (ECO). ECO was introduced in Great Britain at the beginning 
of 2013 and replaces two previous energy efficiency programmes, the 
Carbon Emissions Reduction Target (CERT) and the Community Energy 
Saving Programme (CESP).7 
The UK introduced the Enhanced Capital Allowance Scheme for Energy 
Saving Technologies in 2001 to drive up the use of energy-saving 
technologies by businesses. The scheme provides accelerated tax relief for 
the purchase of equipment included on the Energy Technology List (ETL). 
Products listed on the ETL have to meet top-quartile HEPS, and 
manufacturers have to provide evidence to show that they meet agreed 
industry product standards. Every three years, ETL-qualifying HEPS 
criteria are strengthened to reflect recent product innovations and 
stimulate further product innovation. This scheme supports nearly 17,000 
listed products from nearly 60 technologies used by industry, retail and 
commerce (e.g. LED lights, boilers, refrigerated display cabinets, electric 
motors). International and UK manufacturers use the scheme to showcase 
their most energy-efficient products and, to date, it has influenced £12.5 
billion in UK industrial product sales. It has also reduced carbon 
emissions by 41 Mt CO2 when compared with a baseline scenario in which 
less efficient products are used.8 
The UK Government describes energy efficiency as fundamental to 
decarbonising the economy, maintaining secure energy supplies, and 
increasing the productivity of businesses.9 In addition to delivering 
energy and CO2 savings, acknowledged benefits of investment include: 
job creation and economic growth, UK green innovation and business 
productivity, alleviation of fuel poverty, and reduction of health risk 
resulting from exposure to cold. The UK is a net importer of natural gas 
(the most common heating fuel), and reductions in energy consumption 
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can also contribute to energy security by reducing demand for foreign 
imports. Analysis in the UK suggests that energy efficiency investments 
appear to be self-financing to the public exchequer when macroeconomic 
impacts are considered, with high value-for-money compared to other 
infrastructure projects.10 
 
The UK government also introduced the Green Deal which is intended to 
encourage households to undertake energy assessments. It offers energy 
efficiency assessments, financing and the installation of energy efficiency 
measures through a network of Green Deal approved assessors, installers 
and providers. 188,234 Green Deal Assessments were lodged by the end of 
March 2014 (since January 2013). Approximately 693,000 measures were 
installed in around 580,000 properties through ECO, Cashback and Green 
Deal to the end of February 2014. The Green Deal is currently a GB-wide 
policy; however Northern Ireland continues to develop a range of 
domestic energy efficiency programmes to promote energy efficiency in 
the domestic sector.11 
In addition to the Green Deal, energy assessments and energy efficiency 
recommendations are available in the UK through the Carbon Trust. The 
Carbon Trust, originally set up and funded by the UK Government from 
2001 to 2012 (and now a self-financing private company), promotes its 
Carbon Trust Standard to businesses. Obtaining the standard requires the 
measurement, reduction and management of emissions/energy use. 
Similarly, the Energy Saving Trust, which receives the majority of its 
funding from Government, provides advice on energy efficiency to 
businesses and households (through the Energy Savings Advice Service 
helpline), and also provides free resources to energy efficiency 
professionals throughout the UK.12 In line with best practice on energy 
efficiency, the UK government introduced Smart Meters. Near-real time 
information from smart meters will help put consumers in control of their 
bills, leaving them better placed to use energy efficiently and reduce 
energy consumption. The introduction of smart meters will mean energy 
networks will have more granular information upon which to manage 
and plan current activities and assist the move towards smart grids.13 
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In Energy Efficiency Strategy the UK Government recognised that a lack 
of good quality, trusted information is one of the key barriers to energy 
efficiency take up. The Government has introduced a range of policies to 
help tackle this barrier and supports a number of training and awareness-
raising initiatives. Information about existing energy efficiency 
mechanisms, financial and legal frameworks is widely available online via 
the GOV.uk website. Government also commissions research and 
evaluation projects to better understand how behavioural change can lead 
to savings in energy use for domestic consumers and SMEs. In 2013 the 
Government began a Heating Controls Trial to study the impact of trusted 
advice on managing heating controls in homes. A project with ENWORKS 
to better understand the barriers to energy efficiency faced by SMEs has 
also been commissioned. Such studies help inform our development of 
forward-looking, innovative policies.14 
 
United States of America 
Energy regulation in the United States is complex, broad and enforced by 
a variety of federal and state governmental entities. Further, it is 
continually evolving in response to global and national events, market 
shifts, political dynamics and priorities, and technological advances. As 
such, this chapter is intended to be an overview of the nature and scope of 
energy regulation and markets, with a particular emphasis on the federal 
regulation of electric energy and various regional bulk power markets.15 
The United States has a limited set of comprehensive policies regarding 
promotion of energy efficiency for electric appliances and energy 
efficiency standards for federal buildings and properties. In addition, the 
federal government has various targeted grants and financing support 
programs as well as tax incentives for energy efficiency investments.16 A 
large number of states have similar types of programmes (many of which 
are supported in whole or in part by funds provided by the federal 
government) and a large number of states have energy efficiency portfolio 
standards, similar in concept to a renewable energy portfolio standard, 
that require retail electric utilities to reduce their total retail sales, peak 
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retail sales, or both, by certain amounts by target dates. Some states 
combine their renewable and energy efficiency portfolio standards. 
The benefits of energy efficiency are manifold - lower energy bills, 
improved air quality, reduced greenhouse gases, energy security, and 
deferred infrastructure costs. Numerous studies document the prevalence 
of economically attractive opportunities for energy savings.17 The failure 
to implement these opportunities indicates persistent market and other 
barriers to efficiency. Government policies are designed to target these 
barriers and enable the benefits of energy efficiency to be realized. In the 
United States, energy efficiency policies reflect the interplay of federal, 
state, and local jurisdictional levels. Because jurisdictional policies may 
have overlapping effects, a better understanding of the relative strengths 
and policy drivers of each can guide the development of future policy.18 
 
In US, buildings contribute 40% of U.S. carbon emissions due to fossil 
fuel-based heating and electricity,19 the American Clean Energy and 
Security Act of 2009 currently before Congress mandates the creation of a 
national energy efficiency building code and a financial penalty if states 
and local governments do not adopt codes that meet or exceed this 
threshold. Although the federal government will not require states to 
comply with and enforce a national code, the legislation withholds federal 
funding and carbon-emission allowances if states and local governments 
do not comply. Most states have adopted codes based on model codes 
developed by the International Energy Conservation Code (IECC) and the 
American Society of Heating, Refrigerating and Air Conditioning 
Engineers (ASHRAE). The stringency of the codes adopted depends on 
the states‟ climate and regulatory environments and the relative strengths 
and interests of local stakeholders.20 
 
From 2002-2007, the United States Department of Agriculture (USDA) 
provided $23 million annually, in grants, loans, and loan guarantees, to 
small farmers to make energy efficient improvements and install 
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renewable energy technologies. In the first year, the quality and number 
of applications were low, prompting the USDA and energy advocates, 
such as the Environmental Law and Policy Center, to offer technical 
assistance and better marketing in subsequent years. Energy efficiency 
projects represented 38% of total REAP awards between 2002-2005, and 
resulted in approximate energy savings of 75,000 Megawatt-hours 
(MWh).21 Additional program benefits include reductions in emissions 
resulting from energy not used, and energy cost savings for rural 
Americans.22 Based on program popularity and impact, as well as the 
increasing focus on energy and rural development issues more broadly in 
the United States, USDA announced that the program would expand to 
$220.9 million for 2008. Subsequently, the Food, Conservation and Energy 
Act of 2008 (HR 2419) allocated $60-$70 million annually from 2009-2012 
for the programs.23 
 

In 1973, the Arab members of the Organization of Petroleum Exporting 
Countries (OPEC) imposed an oil embargo that increased energy prices 
and spurred efforts to conserve energy and improve energy efficiency in 
the United States and worldwide. In 1980, energy efficiency researchers 
formed the American Council for an Energy-Efficient Economy (ACEEE), 
whose mission is to act as a catalyst to advance energy efficiency policies, 
programs, technologies, investments, and behaviors in order to help 
achieve greater economic prosperity, energy security, and environmental 
protection.24 
 

On a per capita basis, U.S. energy productivity and efficiency gains have 
muted the growth in energy use that might be expected as Americans 
have become more prosperous. Despite the growth in average home size, 
more and bigger vehicles driven more miles, and the rapid growth in all 
kinds of energy-consuming devices, from air conditioners to computers to 
air travel, energy used per American has actually decreased over the last 
several decades. In 1970 Americans consumed the energy equivalent of 
about 2,700 gallons of gasoline per person for all uses of energy. That rate 
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of consumption extrapolated to the US current economy would have come 
to the equivalent of about 5,400 gallons per person. Instead, 2010 
consumption was the equivalent of 2,500 gallons per person.25 
 

Energy efficiency measures, investments, and behaviors are, however, not 
the only factors contributing to the increase in energy productivity over 
the last few decades. Other factors driving this improvement include 
changes in the nation‟s economic structure toward greater activity in less 
energy intensive industries, outsourcing of some heavy industries, general 
forces that drive technological advances that have improved energy 
productivity as a byproduct, demographic changes such as population 
migration to warmer regions with less winter heating needs, and volatile 
energy prices.26 
 

The 1973 oil embargo and ensuing energy crisis proved to be a game 
changer in the U.S. It exposed the U.S. to global vulnerability because of 
unstable energy supplies and, combined with other factors, ushered in a 
period of high inflation. During this time prices of energy and various 
material commodities rose greatly, which triggered fears that an era of 
resource scarcity with economic, political, and security stresses had 
begun. It was also recognized that the extraction, processing, transport, 
and use of energy was a major source of pollution, waste, and land 
disruption Further, the growing environmental movement led to the 
passage of environmental laws and the establishment of the 
Environmental Protection Agency (EPA). This combination of events 
provided a prime opportunity for the consideration of a national energy 
policy, including energy efficiency.27 
 

Benefits of Energy Efficiency Practices in the United Kingdom 
It is widely recognised that investment in energy efficiency can deliver 
many different social and economic impacts, beyond those most obviously 
considered. In the UK, energy efficiency is a core part of meeting legally 
binding emissions targets, increasing security of supply, and alleviating 
fuel poverty, reducing energy costs and creating of new jobs for the 
society. 
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Reduced Energy Costs 
There are many motivations to improve energy efficiency. Using energy 
efficiently reduces energy costs and may result in a financial cost saving to 
consumers if the energy savings offset any additional costs of 
implementing an energy-efficient technology. As a homeowner, energy 
costs can make up a significant portion of your recurring monthly 
expenses. With energy efficient appliances and home upgrades, people are 
able to save more. Energy efficient appliances consume less energy 
throughout their service lives without sacrificing quality, and are an 
excellent way to save on your energy expenditures. 
 
Energy Independence 
When a country is able to produce enough of its own fuel to meet its own 
demands, then it is referred to as being energy independent. The UK has 
achieved a mixed record on energy independence since the 1970s. New 
technologies contribute to the economical use of energy in households, 
which leads to greater household independence.28 Increasing the level of 
energy independence of households provides an opportunity for 
homeowners to function in the energy market. According to Stephen,29 
legislation is now changing with industry and consumer demand driving 
government decisions. As renewable energy increases its share in the 
world‟s electricity mix, battery energy storage technology will be a key 
enabler. 
 
Avoidance of Climate Impacts 
Energy efficiency delivers a number of environmental benefits. It notably 
reduces GHG emissions, both direct emissions from fossil fuel combustion 
or consumption, and indirect emissions reductions from electricity 
generation. According to Cosford,30 since climate change impacts pose 
dangerous health problems in the short term as well as the future, calls 
have been made to the UK national health system to observe and integrate 
sustainable energy development operations such as measuring and 
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disclosing its carbon footprint, use energy efficient sources and 
technologies, be highly responsive to health condition of its employees as 
well as recycle waste. Proposing tools in which governments such as the 
UK and other interested organizations can use so as to realize zero-carbon 
benchmarks. 
Climate Change Agreements (CCAs) was introduced by the UK 
government to provide energy-intensive industries with tax discounts 
(worth £170 million a year)in return for meeting energy efficiency targets. 
As such, measurement of energy use is one of the requirements of the 
scheme which has helped in the reduction of climate impacts. 
 
Job Creation 
In the current climate of economic austerity, the overarching priority of 
many policies is that they deliver against key macroeconomic indicators – 
jobs and growth (GDP). These are also arguments supporting the case for 
making energy efficiency a national infrastructure priority. The UK 
Energy Efficiency Strategy identifies investment in energy efficiency as 
key to supporting long term growth in the UK and the sector has been 
estimated by Government to be worth more than €25.6 billion,31 
supporting 136,000 jobs. Evaluation of UK energy efficiency policy 
between 2000 and 2007 has estimated that these policies contributed 
additional annual economic growth (GDP) of 0.1 percent over that period, 
resulting in roughly 270,000 additional jobs in 2010 due to the cumulative 
impact of higher growth.32 Analysis on behalf of the Energy Bill 
Revolution11 has estimated the macroeconomic growth benefits of an 
energy efficiency investment scenario as €3.20 in increased GDP per €1 
invested.33 Based on recommendation from Construction Skills (a 
government advisory body), DECC assume that for every €1.4 million 
investment in the delivery of domestic energy efficiency 32.6 jobs are 
created13. Due to the nature of the jobs created (assessment, installation), 
a large number of jobs are likely to be located close to where measures are 
put into homes, thereby benefitting local economies.34 
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Benefits of Energy Efficiency Practices in the United States of America 
There are many reasons why homeowners should consider energy 
efficiency, from the clear environmental and financial benefits of cutting 
energy use to potential improvements in mental and physical health. In 
fact, energy efficiency has become one of the common features that 
prospective homeowners look for when purchasing a home. Whether a 
country‟s motivations for energy efficiency are economic, environmental, 
or personal, the benefits of energy efficiency will have something to offer 
for everyone. Here, are the top benefits of energy efficiency practices in 
the United States of America. 
 
Reduction of Air Pollution 
Air pollution is one of the world‟s single biggest environmental risks to 
human health, with one in nine deaths linked to poor indoor or outdoor 
air quality. The World Health Organization (WHO) estimates that 92% of 
the world‟s population lives in locations where local air pollution exceeds 
WHO limits. In US Energy efficiency reduces both indoor and outdoor 
concentrations of air pollutants. In doing so, energy efficiency drives a 
range of economic, environmental and health benefits associated with 
local air quality.35 
The energy system contributes vitally to economic and social progress 
around the world, but the associated emissions and negative side effects 
are costly. Scaling up the use of energy efficient appliances and lighting 
reduces the demand for electricity generation, and therefore reduces air 
pollution. Mandatory building standards and retrofits that reduce the 
energy consumption within buildings can also greatly reduce the need for 
power generation. Similarly, improvements in the efficiency of industrial 
sites can lead to significant reductions in emissions from fossil fuel based 
power generation (including at the level of industrial facilities).36 
 
Less Dependence on Fuel 
Problems with fossil energy supply and use are related not only to GHG-
emissions and global warming, but also to other environmental concerns 
such as air pollution, acid precipitation, ozone depletion, forest 
destruction, and emission of radioactive substances.  In other words, the 
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use and substitution of fossil fuels adds to sustainability concerns other 
than their depletion and replacement.37 
Energy efficiency brings about less dependence on fossil fuel and this 
could reduce carbon dioxide emissions by replacing fossil fuels in the 
power generation industry and transportation sector. Life-cycle CO2 
emissions for renewable energy technologies are much lower than fossil 
fuels. The life-cycle balance is also considered to be an important factor in 
the heat and transportation sectors. Based on an analysis performed by the 
IEA, renewable power generation enabled countries to save 1.7 Gt of CO2 
emissions in 2008 in the U.S, a figure that is more than the total power 
sector‟s CO2 emissions in the European region (1.4 Gt).38 This shows that 
hydropower technology constitutes the largest share for saving CO2 
emissions with 82 percent, followed by biomass and wind with 8 and 7 
percent, respectively. 
 
Achievement of Energy Independence 
Regardless of which country you live in, look around and what do you 
see? You probably see cars and trucks on the road. What powers all these 
vehicles? The gas and diesel used to power cars and trucks is derived 
from petroleum. When a country is able to produce enough of its own fuel 
to meet its own demands, then it is referred to as being energy 
independent. Energy independence is something that large and energy-
rich countries are attempting.39 Energy independence is independence or 
autarky regarding energy resources, energy supply and energy generation 
by the energy industry. 
While the US produces some petroleum, it isn't enough to meet the 
demand. To meet the demand for fuel, the US needs to import fuel from 
foreign countries. In 2005, 65 percent of all oil consumed in the US was 
imported. In 2010, this number dropped to 55 percent. And in 2015, due to 
an increase in oil production in the US, the percentage of foreign oil used 
dropped to 28 percent. In 2007, President Bush signed into law the Energy 
Independence and Security Act. This Act's main purpose is to move the 
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US towards becoming energy dependent by increasing efficiency of 
buildings and vehicles and increasing clean renewable fuel development 
and production.40 
Energy efficiency and renewable energy are said to be the twin pillars of 
sustainable energy policy41 and are high priorities in the sustainable energy 
hierarchy. In many countries energy efficiency is also seen to have a national 
security benefit because it can be used to reduce the level of energy imports 
from foreign countries and may slow down the rate at which domestic energy 
resources are depleted. Energy efficiency has proved to be a cost-effective 
strategy for building economies without necessarily increasing energy 
consumption. For example, the state of California in the US began 
implementing energy-efficiency measures in the mid-1970s, including 
building code and appliance standards with strict efficiency requirements. 
During the following years, California's energy consumption has remained 
approximately flat on a per capita basis while national US consumption 
doubled.42 As part of its strategy, California implemented a "loading order" 
for new energy resources that puts energy efficiency first, renewable 
electricity supplies second, and new fossil-fired power plants last.43 States 
such as Connecticut and New York have created quasi-public Green Banks to 
help residential and commercial building-owners finance energy efficiency 
upgrades that reduce emissions and cut consumers' energy costs.44 
Lovin's Rocky Mountain Institute points out that in industrial settings, "there 
are abundant opportunities to save 70% to 90% of the energy and cost for 
lighting, fan, and pump systems; 50% for electric motors; and 60% in areas 
such as heating, cooling, office equipment, and appliances." In general, up to 
75% of the electricity used in the US today could be saved with efficiency 
measures that cost less than the electricity itself, the same holds true for home 
settings. The US Department of Energy has stated that there is potential for 
energy saving in the magnitude of 90 Billion kWh by increasing home energy 
efficiency.45 
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Denmark  
In Denmark energy efficiency has been in focus since the mid-1970s. Many 
of the existing energy efficiency policies were launched before year 2000 
and despite the fact that most have been adjusted on an ongoing basis 
each of the policies have characteristics reaching back to the year of their 
launch.46 Energy efficiency can be a cheap way to achieve environmental 
benefits and reduced dependence on imported fossil fuels. In many cases, 
energy efficiency projects may be realised at low cost and the increased 
investment cost is more than offset by the reduced energy expenses. The 
cost of the policies to promote energy efficiency may however be 
considerable. If the policies are not designed carefully and revised at 
regular intervals the cost of the policy portfolio may exceed the socio-
economic value of the resulting efficiency improvements.47 
In Denmark, a total of approximately 86 million € is spent every year on 
measures to promote energy efficiency – in round figures 40 million € for 
the activities of the energy companies (paid by all energy users), 32 
million € for energy labelling of buildings (paid by those acquiring the 
label), and 14 million € for the Danish Electricity Saving Trust (collected 
by a special tariff on electricity for households and the public sector).48 An 
evaluation of the entire policy portfolio was carried out as part of the 
Danish energy policy agreements of June 2005 and February 2008, the 
intention being to create a basis for updating and strengthening the 
Danish energy efficiency efforts. 
The agreement of 2005 states that an evaluation of the entire energy 
efficiency policy portfolio must be carried out before end 2008 and put 
forward for discussion among governing parties no later than February 
2009. The aim of the evaluation was to assess whether current energy 
efficiency policies are sufficient and their organisation effective relative to 
the agreed targets for the Danish energy policy. 
From 2006 the grid companies for electricity in Denmark, natural gas, and 
district heating were obliged to realise energy efficiency activities. The 
new obligations constitute a development based on years of utility energy 
efficiency activities, example, electricity utilities have been working 

                                                           
46

 A Larsen and Others, ‘The Effect of Energy Audits in Danish Industry - Evaluation of a DSM 

Programme’ [2006] (14)(2) Energy Studies Review, 15. 
47

Ibid. 
48

 S O Aggerholm, ‘Energy Frames for the Buildings of the Future – Theme Day on Reduction of 

the Energy Consumption in Buildings’ <https://www.researchgate.net/publication/271200709> 

accessed 21 February 2022. 



The Journal of International Trade Law & Contemporary Issues      Volume 2, Issue 2, 2022 

 

89 

 

actively with energy efficiency since 1990. The commercial oil companies 
entered the system on voluntary basis. The obligations are given to the 
grid companies, but in practice most of the activities are carried out by 
commercial daughter companies, and often combined with other 
activities, example, selling electricity to industrial companies.49 
The Danish implementation of the energy labelling scheme for buildings 
requires that all buildings are labelled before they are sold. The labelling 
report consists of a label (A to G) with individual recommendation on 
how to reduce the energy consumption.50 However, the labelling is 
obligatory but is not enforced and without specification of possible 
sanctions. 
Denmark, just as it is in the UK, implemented voluntary programs with 
the presence of a tax policy. In Denmark, individual firms can choose to 
make agreements with the Danish Energy Agency, usually lasting three 
years, to invest in energy-saving projects identified by energy audit report 
and to improve energy-management activities; in return, they enjoy a 
lower CO2 tax rate.51 The agreements are found to yield a significant 
reduction in energy demand of the participating firms empirically;52 they 
are considered effective in preventing free-riders, but the search costs and 
the administrative costs are considered high and the diffusion of 
knowledge between firms limited.53 In general, completely voluntary 
programs are considered relatively weak and ineffective due to the lack of 
existing or threatened regulatory structure and strong political will.54 
Denmark, in re-evaluating its programming in energy efficiency, opted to 
rectify the situation through the development of energy consultants. The 
Danish consultant‟s capacity was further increased until the consultant 
acted as an intermediary between home owners and municipalities and 
the consultant was also responsible for part of the grant administration. 
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This model of energy consultant and the responsibilities ended in 1981, 
having been implemented in 1975.55 
In Denmark, grants are provided for energy efficiency measures in 
connection with converting production processes from fossil fuels to 
renewable energy. The scheme is aimed at all types of enterprise, 
including SMEs.56 Resulting from the agreement with the Danish Energy 
Agency on energy-efficient initiatives, nurseries have over the last years 
had the possibility to obtain subsidies for implementing energy-efficient 
technology, example, special energy-saving screens and insulation 
elements, which has prompted greenhouse gardeners to implement new 
technologies. 
 
Benefits of Energy Efficiency Practices in Denmark 
 

Utility system benefits 
Utility system benefits relate to the energy system through reduced costs 
in providing energy services to end-users. Energy efficiency obligations in 
Denmark and other end-use energy efficiency programmes can defer the 
need for investment in transmission and distribution systems and reduce 
congestion on existing lines, which reduces line losses and the 
corresponding need for additional generation to serve consumer demand. 
A good example is reduced line losses resulting from load reduction 
within the electricity grid.57 
 
Societal benefits 
Societal benefits are the benefits that accrue more broadly to society rather 
than to a specific energy system. Good examples include carbon emission 
reductions and air quality improvements. Health benefits related to these 
are significant societal impacts, thus they are among the main motivators 
for undertaking energy efficiency improvements. Particularly where 
homes are under-heated, energy efficiency improvements allow the 
occupants to increase indoor temperatures at no additional cost. In 
addition, draught proofing reduces draughts in the buildings making it 
more comfortable to live in even if indoor temperatures are not changed.58 
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Participant benefits 
Participant benefits are direct benefits to the participating individual 
households and businesses that install energy efficiency improvements.  
In 2015, Denmark‟s recorded total final energy savings per year was 291 
ktoe which is equivalent to a 4.2% reduction of final energy consumption 
per year in all sectors.59 The energy cost savings are commonly discussed 
as the main participant benefit but participants often also benefit from 
increased comfort and increased values of their properties/assets. 
According to Fuerst and others,60 properties with a higher efficiency 
rating achieve higher sales prices compared to other properties. 
Energy efficiency obligations schemes in Denmark offer a flexible, 
adaptable, and cost-efficient instrument to achieve high quantities of 
energy savings with high accuracy. The European Union (EU) 
recommends such a scheme in their Energy Efficiency Directive (EED) and 
more and more EU countries introduce similar schemes, which potentially 
even allows for cross-border trades. 
 
Conclusion 
From the energy outlook of Nigeria, it is very clear that the energy 
demand is very high and is increasing geometrically while the supply 
remains inadequate, insecure, and irregular and is decreasing with time; 
the mix has hitherto been dominated by fossil resources which are fast 
being depleted apart from being environmentally non-friendly. The 
energy supply mix must thus be diversified through installing an 
appropriate infrastructure and creating full awareness to promote and 
develop the abundant renewable energy resources present in the country 
as well as to enhance the security of supply. There is clear evidence that 
Nigeria is blessed with abundant resources of fossil fuels as well as 
renewable energy resources. The major challenge is an inefficient usage of 
energy in the country. As a result, there is an urgent need to encourage the 
evolvement of an energy mix that will emphasize the conservation of 
petroleum resources in such a manner enabling their continued 
exportation for foreign earnings for as many years as possible. 
Improved energy efficiency is an important way to reduce energy use, and 
thereby CO2 emissions, and to overcome the climate change problem. 
Energy efficiency undertakes major functions on sustainable liberation of 
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institutions and countries. It has become very important to substitute 
fossil fuels with renewable sources of energy as they have been linked to 
significant reduction in carbon emissions, mitigate climate change as well 
as solve many challenges associated with energy poverty. However, it 
must be emphasized that exploitation of non-exhaustible sources of 
energy is only sustainable if they are consumed in ways that do not cause 
damage to existing environments. Thus, weak energy policies as well as 
inefficient energy technology contribute to unsustainability even when 
renewable sources of energy have been adopted. 
 
In Nigeria, as in many developing countries, providing energy to rural 
and urban areas has proved to be a great challenge. While the world 
works towards the use of cleaner energy, our priority should be to use the 
energy we generate more efficiently. Energy efficiency practices have the 
potential to promote economic development and can lead to job creation 
and saving of personal income. Half of the energy used in Nigeria can be 
saved if efficiently utilized. The major problem has been that energy 
policy in Nigeria has undermined the importance and gains of energy 
efficiency to the environment and economic growth. In the midst of the 
usual energy crisis in Nigeria, energy efficiency practices will play a 
crucial role in ensuring access to energy. Energy efficiency is not only 
cheaper than all other options; it also leads to growth of the economy, by 
reducing energy bills, it frees up money that can be spent elsewhere in the 
economy. 
 
It is evident that, there is huge market for energy efficiency products 
available for developers and promoters in Nigeria. However, the market is 
floated with substandard products, as a result, consumers and promoters 
have little or no confidence in the initiative unlike in the developed 
countries like the UK and US. Though, majority of Nigerians especially 
the youth are conversant with the term „energy efficiency‟, not many are 
familiar with or aware of the actual implication in terms of practice and its 
benefits. Thus, it is vital for Nigeria to draw lessons from the UK and US 
in order to develop policy instrument that will strengthen regulatory 
measures and promote energy efficiency in the country. 
In order to ensure the sustainability of energy supply and subsequently 
the sustainable economic development of the country, the government has 
to intensify the further implementation of renewable energy and energy 
efficiency programs. As observed in quite a number of successful 
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countries promoting renewable energy, such as USA and the United 
Kingdom, a strong and long-term commitment from the government is 
crucial in implementing any kind of policies which will lead to the 
development of renewable energies, in particular, and a sustainable 
development, in general. 
 
Recommendations 
The following recommendations have been made by this paper: 
i) Although the Nigerian government has instituted the energy 

commission of Nigeria to ensure energy efficiency practices in the 
country and to help rebrand Nigerians from energy wasters to 
energy savers, yet a comprehensive framework of energy efficiency 
practices has not been unfolded. To address this issue, it is 
recommended that government policies should be made to make it 
mandatory for public and private companies such as banks, hotels, 
industries to train their staff on energy management. Such policies 
should also encourage the reduction in the importation, 
manufacturing and use of incandescent bulbs in Nigeria. Agencies 
responsible for standardizing goods imported into the country 
should be equipped to combat the influx of substandard energy 
efficiency products and second-hand products into the Nigerian 
market. 

ii) Nigeria as a large oil and gas economy poses an uneven playing 
field for renewable energy resources. There is substantial flow of 
resources and policy attention to the fossil fuel sector. This makes it 
difficult for renewable energy to gain a foot-hold in Nigeria, 
especially because of the many factors hindering renewable energy 
growth. Such factors include the lack of awareness of the 
implication and benefits of renewable energy, lack of financial and 
fiscal incentives, lack of capacity and standard quality control and 
so on. Thus, there is need for the Nigerian government to promote 
policy of diversifying the energy supply so as to include alternative 
or renewable resources and technologies into the nation‟s energy 
supply mix. Identifying the barriers hindering renewable energy 
growth in the country would help policy makers to make positive 
decisions to plan and adapt more appropriate initiatives while 
considering the financial, political and social perception especially 
the low level of awareness to ensure successful implementation. 
Such policy should also encourage and initiate regular information 
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and awareness programmes for the general public, especially 
young people in the promotion and potentials of renewable energy 
resources throughout the country. The policy should integrate 
financial and fiscal incentives to individuals and private 
organizations willing to invest in the promotion, deployment, and 
development of renewable energy initiatives. 

iii) Energy efficiency belongs at the heart of a low-carbon economy. By 
reducing energy use and cutting down on waste, we can reduce 
energy bills, make our energy system more sustainable, and drive 
down greenhouse gas emissions. All these, is been made possible in 
other jurisdictions like the United Kingdom and the United States 
of America through several policies and schemes initiated by the 
government of these nations and enforced by agencies with the 
authority to implement such policies. Thus, it is imperative that the 
Nigerian government and policy makers not only make the policies 
which is usually just in paper; but to ensure the appropriate energy 
controlling authority makes sure that energy is efficiently practiced 
by households and organisations throughout the nation. 

iv) The US and UK policies on energy efficiency practices is something 
to be admired. Thus, it is recommended that the Nigerian 
government and policy makers learn from these two jurisdictions. 
This the government should do by requiring that information about 
energy savings be displayed on certain products and providing 
other necessary incentives for individuals and organisations. The 
effective design and implementation of energy efficiency pol icy in 
Nigeria would contribute to improving the reliability of electricity 
supply and thus, would complement government‟s effort on 
improving supply-side capacities. Effective energy efficiency policy 
measures also play significant roles in attaining national climate 
goals and achieving commitments to binding international 
environmental conventions. International investors consult a 
country‟s energy policies as a guide to clean development 
investment opportunities. 
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Abstract 
This article examined the security threats to offshore energy installations 
and measures of protection under the United Nations Convention on the 
Law of the Sea. The relevance of offshore energy installations to the 
global economy has made it attractive targets for terrorism and all forms 
of security threats and unlawful interferences. The objective of this 
article is an examination of the various security threats, measures for 
combating them in the various maritime zones as outlined under the 
United Nations Convention on the Law of the Sea and the challenges 
limiting the effectiveness of the United Nations Convention on the Law 
of the Sea. This article adopts the doctrinal method of research. This 
article revealed that there exist a legislative and enforcement jurisdiction 
of coastal states in maritime zones within national jurisdiction, flag state 
jurisdiction in the high seas and the jurisdiction of the International 
Seabed Authority in the area. This article revealed that the limitations of 
the United Nations Convention on the Law of the Sea, impedes its 
enforcement and that the challenges bedeviling the protection of offshore 
energy installations which include the inadequacy of the legal 
framework, conflicts arising from maritime delimitation disputes, 
incompetent personnel and funding, are of serious concern and 
hindrances to the effective operation of the legal framework. This article 
recommended incorporation of cautionary or exclusion zones in the 
United Nations Convention on the Law of the Sea, amendment of the 
United Nations Convention on the Law of the Sea, resolution of 
boundary delimitation disputes, human capacity development and 
adequate funding of the offshore petroleum industry as panacea to the 
protection of offshore energy installations. 

 

Key Words:  Security Threats, Offshore, Offshore Energy Installations 
 

Introduction 
Marine safety has been increasingly linked to maritime security given that 
the maritime industry, shipping companies, offshore installations and 
their employees are simultaneously potential targets of pirates, terrorists, 
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or criminals.1 Offshore security threats refer to an unlawful interference 
with offshore oil and gas operations or an act of violence directed towards 
offshore installations. They refer to threats such as maritime inter-state 
disputes, maritime terrorism, piracy, trafficking of narcotics, people and 
illicit goods, arms proliferation, illegal fishing, environmental crimes, or 
maritime accidents and disasters2, bombing, vandalism, internal sabotage, 
and so on. Some of these security threats and their impacts on a state are 
briefly discussed below. Offshore in oil and gas extraction refers to the 
development of oil fields and deposits of naturalgas beneath the ocean. 
According to M Kashubsky,3 offshore energy installations is a generic 
term that refers to any model of installation permanently or temporarily 
attached to the subsoil offshore, primarily erected for the purpose of 
exploration and exploitation of offshore oil and gas resources. Offshore 
energy installations could be fixed or mobile, utilized in all stages of crude 
oil production activities. Offshore petroleum installations, offshore energy 
installations, and offshore oil and gas installations will be used 
interchangeably. 
 
Piracy 
There are two prominent definitions of piracy4, one of which is provided in 
the 1958 convention on the high seas, and the UNCLOS 1982 as follows: 
Piracy consists of any of the following acts: 
a. any illegal acts of violence or detention, or any act of depredation, 

committed for private ends by the crew or the passengers of a 
private ship or a private aircraft , and directed; 
i)  on the high seas, against another ship or aircraft , or against 

persons or property on board such ship or aircraft; 
ii)  against a ship, aircraft, persons or property in a place outside 

the jurisdiction of any state; 
b. any act of voluntary participation  in the operation of a ship or of 

an aircraft with knowledge of facts making it a pirate ship or 
aircraft; 

c.  any act of inciting or of intentionally facilitating an act described 
in subparagraph (a) or (b) . 

                                                           
1
 C Bueger, ‘What is Maritime Security’ (2015)(53) Marine Policy, 161. 

2
 Ibid, 159. 

3
 M Kashubsky, Offshore Oil and Gas Installations Security: An International Perspective 

(Informa Law from Routledge:2016) 3-4. 
4
 B K Sovacool,  Routledge Handbook Of Energy Security (2011: Routledge Taylor And Francis 

Group) 114-115. 
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Article 105 of the LOSC grants every State the authority to seize any vessel 
or aircraft and associated property and arrest any persons engaged in 
piracy. The pirates may be prosecuted under domestic law by domestic 
courts of the state conducting the seizure which could determine what to 
do with the vessels; however, until recent times, the courts remain 
inadequate or unsupported in many places.5 
The LOSC alone cannot sufficiently address the prosecution of pirates 
once captured. The IMO has urged all coastal states to take all necessary 
and appropriate measures to prevent and combat piracy through regional 
co-operation, and to investigate incidents of piracy in order to prosecute 
perpetrators in accordance with international law.6 
 
Bombing 
Bomb threats are made to disrupt petroleum operations and to harass oil 
companies. The most likely culprits are employees who may be coerced 
into acting on behalf of terrorists or a hostile government. Explosive 
charges may also be affixed to the underwater portion of a platform by 
more sophisticated adversaries. As a result of denial of access to oil 
platforms, adversaries might try to place bombs in floating storage tanks, 
underwater pipelines, or terminal facilities on shore, or aboard vessels 
servicing offshore platforms.7 
 
Vandalism 
Vandalism is an action involving deliberate destruction of public or 
private property within the civic domain. It also denotes willful 
destruction of public or government property in-keeping with criminal or 
political intent. Acts of oil pipeline vandalism comprise the willful 
breaking of oil pipelines with the intent to misappropriate petroleum 
products, disruption of petroleum production and the securing of political 
appeasement (in connection with either IOCs or the government). It also 
contemplates the deliberate “breaking” of oil pipelines with the intent to 
misappropriate petroleum products or to perpetrate what have been 

                                                           
5
 The Fletcher School, ‘A Policy Primer, Maritime Security and the Convention on the Law of the 

Sea’ <https://sites.tufts.edu/lawofthesea/chapter-six/> accessed 28th October, 2020. 
6
 Ibid, 6. 

7
 B M Jenkins, ‘Potential Threats to Offshore Platforms’ Santa Monica, CA: RAND Corporation 

1988. <https://www.rand.org/pubs/papers/P7406.html.> accessed 28th October, 2020. 
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described as “acts of sabotage” against the current administration. 
Pipeline vandalism is very common in the Niger Delta region of Nigeria8.  
Poverty appears to be a major reason why people are engaging in acts of 
oil and gas pipeline vandalism, especially in Nigeria. The significant 
environmental degradation of some parts of the Niger Delta often means 
that people do not have the opportunity to practise traditional 
occupations such as fishing and farming. Consequently, some local 
communities, have taken to acts of vandalising oil pipelines in order to 
take oil for sale for the purpose of economic survival.  
Another factor that might be attributed to (or be a cause of) the rise in acts 
of pipeline vandalism  is the current level of unemployment, which has 
forced many people to take to resort to this kind of activity, including acts 
of oil pipeline vandalism and misappropriation of oil as a means for 
economic survival.9 
Another possible reason for acts of pipeline vandalism is the issue of 
ownership of crude oil and natural gas in Nigeria. Ownership of 
petroleum is vested on the Federal government in Nigeria by virtue of the 
Nigerian legislation10 which could also be referred to as coercive 
statutes11. The increase in indigenous claims over petroleum resources 
have given rise to pipeline vandalism12. 
 
Terrorism 
Offshore platforms are subject to increased physical protection, 
continuous surveillance and optional military intervention. However, as 
the terrorist attack on the USS Cole in Yemen in 2000 demonstrated, even 
a battle ship with its enhanced technical and operational capabilities to 
ward off an enemy attack has proven to be vulnerable to a suicide terrorist 
boat attack.13 Terrorism can be defined as the deliberate creation and 
exploitation of fear through violence or the threat of violence in the 

                                                           
8
  E O Okumagba, ‘Oil and Gas Pipeline Vandalism in Nigeria: Analyzing Alternative Options 

Beyond the Traditional Legal Approach’ <https://www.researchgate.net/ publication 

342184010-Oilandgas-Pipeline-Vandalism-In-Nigeria-Analysing-AlternativeOptions-Beyond-

The -Traditional-Legal-Approach/Citation/Download> accessed 28th October, 2020. 
9
Ibid., 17. 

10
 CFRN 1999(as amended), ss. 44(3), LUA 1978; 1, EEZA 1978, s. 2(1). 

11
 K G Kingston, Oil and Gas Laws: A Guide For International Practitioners (2

nd
edn: LAP  

Lambert Academic Publishing: 2018), 72. 
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 E O Okumagba (n 8). 
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 F Steinhausler and Others, ‘Security Risks To The Oil And Gas Industry: Terrorists 

Capabilities’ (2008)(VII)(1) Strategic Insights, Center For Contemporary Conflict, Monterey, 
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pursuit of political change. All terrorist acts involve violence or the threat 
of violence. Terrorism is specifically designed to have far reaching 
psychological effects beyond the immediate victims or object of the 
terrorist attack. It is meant to instill fear within and thereby intimidate, a 
wider target audience that might include a rival ethnic or religious group, 
an entire country, a national government or political party, or public 
opinion in general. 
The Malacca strait and the Gulf of Aden, which play a significant role in 
international trade have been identified as high risk areas for maritime 
terrorists attack.  The Malacca strait, which connects the Indian Ocean 
with the South China Sea is one of the busiest water ways in the world. 
More than 60,000 merchant vessels transit the strait each year. Tankers 
carrying oil from the Middle East to countries such as China and Japan, 
which rely heavily on imported oil, are just some of the vessels passing 
through the water way each day. The area also has oil, gas and mineral 
resources, with both onshore and offshore energy installations in 
operation. Security is a concern in the Malacca strait because criminal 
gangs as well as politically motivated groups, such as the terrorist group 
Jemaah Islamiyah and the guerilla group, Free Aceh Movement (Gerakan 
Aceh Merdeka or GAM), are active in the vicinity of the waterway14. 
The first act of oil terrorism in Nigeria can be traced to December 2005, 
when the Movement for the Emancipation of the Niger Delta (MEND) 
blew up Shell`s Opobo Pipeline in Delta State. After the arrest of Alhaji 
Asari Dokubo, the leader of the Niger Delta People`s Volunteer Force 
(who is widely regarded as a leader of the Ijaw nation) in September 2005, 
militant groups in the Delta region instructed all multinational oil 
companies to leave the region, as they were preparing for a war with the 
Nigerian government15. 
 
Sabotage 
Sabotage according to B M Jenkins, are of two levels, viz: low-level 
sabotage and the High- level sabotage. The low-level sabotage is an 
attempt to impose financial cost on a corporation, by disabling its facility 
or temporarily disrupting its operations. This form of sabotage is carried 
out mostly by employees during periods of labour strife. High-level 
sabotage on the other hand, consists of acts of terrorism or surrogate 
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warfare carried out by one nation against another and includes 
destruction of facilities and human lives, planting explosives underwater 
or temporal seizure of the control of a facility.16 
 
Oil pipeline sabotage, as referred to here, concerns the illegal or 
unauthorised act of destroying or puncturing of oil pipelines so as to 
disrupt supply or to siphon crude oil or its refined products for purposes 
of appropriating it for personal use or for sale on the black market or any 
other outlet. It includes such acts as oil bunkering, pipeline 
vandalisation/fuel scooping and oil terrorism. In this sense, any person(s) 
or company involved in such an act is considered to be guilty of economic 
sabotage17. 
 
Organised Crime 
Organized crime refers to crimes which could interfere with offshore 
petroleum operations such as armed robbery, oil theft, extortion and other 
forms of crimes. In Malaysia, an organized criminal group attacked a 
mobile offshore drilling rig Allied Centurion on 26 December 2008, and 
stole stores of goods and property.  
 
Kidnapping 
Kidnapping refers to abduction of oil and gas personnel, especially when 
they are confined to a vessel. Kidnapping is usually carried out for certain 
reasons, namely: to interrupt the exploration and development of oil 
fields; to protest corporate policies of energy companies; and as a source 
of revenue18 
It can be deduced from the foregoing, that excluding piracy these security 
threats are similar in activities, and objectives; and are launched on similar 
grounds. 
 
The 1982 Law of the Sea Convention. 
The Law of the sea convention of 1982 was as a result of the Third United 
Nations Conference on the law of the sea, (UNCLOS 111). It superceded 
the four Geneva Conventions, without altering any inter-state agreements 
that in the meantime had been made under the rules of these 
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conventions19.The convention establishes a new legal regime for the seas 
and oceans, and made provision for the peaceful use of ocean space, the 
equitable and efficient management and utilization of its resources, and 
the study, protection and preservation of the marine environment. It 
provides for the maritime zones, which include the internal waters, 
territorial waters, contiguous zone, exclusive economic zone, continental 
shelf, and international waters, which are zones which extend from within 
national jurisdiction to zones beyond national jurisdiction, and sets the   
nations‟ right on these zones20 . 
 
Internal Waters 
Internal or national or interior waters are those waters which lie landward 
of the baseline from which the territorial sea and other maritime zones are 
measured.21 Thus internal waters of a maritime character mostly comprise 
bays, estuaries and ports, and waters enclosed by straight baselines.22 By 
virtue of the coastal state‟s full territorial sovereignty over the internal 
waters, the coastal state can build offshore petroleum installations in the 
internal waters and take measures necessary for their protection. The 
construction of petroleum installations and their protection is governed by 
the laws and regulations of the coastal state.23 There is no right of innocent 
passage in the internal waters such as exists in the territorial sea, through 
them. The single exception to this principle is that where straight baselines 
are drawn along a coastline that is deeply indented or fringed with 
islands, enclosing as internal waters, areas which had not previously been 
considered as such, a right of innocent passage continues to exist through 
those newly enclosed waters, at least for parties to the Territorial Sea and 
Law of The Sea Conventions.24 
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From the foregoing, the construction, operation and protection of offshore 
petroleum installations should not hamper  the right of innocent passage 
and international navigation in areas of the sea where the right of innocent 
passage exists under international law25.The coastal state can exercise civil 
and criminal jurisdiction or enforcement action over foreign ships in the 
internal waters, involved in unlawful interferences with or attacks on 
offshore installations located in the internal waters of that coastal state.26 
 
Installations in the Territorial Sea 
The territorial sea is a maritime zone under the territorial sovereignty of 
the coastal state up to a limit not exceeding twelve nautical miles 
measured from the baselines. The coastal state has absolute authority to 
regulate all petroleum and resource related activities, which includes the 
construction of petroleum installations for the extraction of oil and gas 
from the sea bed. However, the right of innocent passage should not be 
hampered in sea lanes designated according to the recommendation of the 
international maritime organization.27 In the territorial sea, vessels of all 
states enjoy a right of innocent passage through the territorial sea.28 
Passage is innocent, so long as it is not prejudicial to the peace, good order 
or security of the coastal state. Such passage shall take place in conformity 
with this convention and with other rules of international law29. 
Prejudicial activities according to the Law of the Sea Convention, include 
the following: 
a. any threat or use of force, 
b. any exercise with weapons of any kind, 
c. spying, 
d. any act of propaganda 
k. interference with coastal communications or any other facilities 
The coastal state can also temporarily suspend the innocent passage of 
foreign ships in specified areas of its territorial sea. Furthermore, the 
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coastal state may exercise criminal jurisdiction on board the foreign ship 
in its territorial sea and as necessary arrest persons on board30. 
Furthermore, the coastal state may adopt laws and regulations in 
conformity with the provisions of this convention and other rules of 
international law, relating to innocent passage through the territorial sea, 
in respect of the protection of navigational aids and facilities and other 
facilities or installations.31 The coastal sate can establish safety zones 
reasonable and proportionate in size, by virtue of the coastal state‟s 
sovereignty over its territorial waters. This is however not expressly 
provided under the UNCLOS.32  
 
Installations in the Archipelagic Waters 
An archipelagic state is defined as „a state constituted wholly by one or 
more archipelagos and may include other islands‟33.  An archipelago is 
defined in the same article as: a group of islands, including ports of 
islands, interconnecting waters and other natural features which are so 
closely interrelated that such islands, waters and other natural features 
from an intrinsic geographical, economic and political entity, or which 
historically have been regarded as such.  Archipelagic states exercise 
sovereignty over archipelagic waters regardless of their depth or distance 
from the coast as well as over the airspace above the archipelagic waters, 
their seabed and subsoil, and the resources contained therein.   
The rules applicable to the protection of offshore petroleum installations 
in the territorial sea are almost similar to that of archipelagic waters under 
UNCLOS, except with respect to archipelagic sea lanes. In addition to the 
right of innocent passage, ships of all states enjoy the right of archipelagic 
sea -lanes passage in the designated archipelagic sea lanes, for the safety 
of air navigation.34 
 
Installations in the Exclusive Economic Zone 
Every coastal state is assigned an EEZ. The EEZ is described as an area 
beyond and adjacent to the territorial sea which shall not extend beyond 
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200 nautical miles (equals 370 kms) from the baselines from which the 
breadth of the territorial sea is measured35.  
A coastal state must have due regard to the rights and duties of other 
states in exercising its rights with respect to the EEZ and shall act in a 
manner compatible with the provisions of the convention36. States, 
whether coastal or landlocked, enjoy the freedoms of the sea and other 
internationally lawful uses of the sea related to these freedoms. In 
exercising their rights in the EEZ under this convention, states shall 
comply with the laws and regulations adopted by the coastal state in 
accordance with the provisions of this convention and other rules of 
international law, in so far as they are not incompatible with Part V37.In 
the EEZ, the coastal state shall have the exclusive right to construct and to 
authorize and regulate the construction, operation and use of: 

i. artificial islands; 
ii. installations and structures for the purpose provided for in article 

56 and other economic purposes. 
iii. installations and structures which may interfere with the exercise of 

the rights of the coastal state in the zone. 
 
The coastal state shall have exclusive jurisdiction over such artificial 
islands, installations and structures, including jurisdiction with regard to 
customs, fiscal, health, safety and immigration laws and regulations.38 
Due notice must be given of the construction of such artificial islands, 
installations or structures and permanent means for giving warning of 
their presence must be maintained. Installations or structures which are 
abandoned or disused, must be removed to ensure safety of navigation, 
taking into account, any generally accepted international standards 
established in this regard by the competent international organization. 
Such removal must also have due regard to fishing, the protection of the 
marine environment and the rights and duties of other states. Appropriate 
publicity shall be given to the depth, position and dimension of any 
installations and structures not entirely removed.39  
The coastal state, may where necessary, establish reasonable safety zones 
around such artificial islands, installations and structures in which it may 
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take appropriate measures to ensure the safety both of navigation and of 
the artificial islands, installations and structures40. The breadth of the 
safety zones shall be determined by the coastal state, taking into account, 
applicable international standards. Such zones shall be designed to ensure 
that they are reasonably related to the nature and function of the artificial 
islands, installations, or structures, and shall not exceed a distance of 500 
meters around them, measured from each point of the outer edge, except 
as authorized by generally accepted international standards or as 
recommended by the competent international organization.41  
Due notice shall be given of the extent of safety zones42. All ships must 
respect these safety zones and shall comply with generally accepted 
international standards regarding navigation in the vicinity of artificial 
islands, installations, structures and safety zones. Artificial islands, 
installations and structures and the safety zones around them may not be 
established whereinterference may be caused to the use of recognized sea 
lanes essential to international navigation43.The hot pursuit of a foreign 
ship may be undertaken when the competent authorities of the coastal 
states have good reason to believe that the ship has violated the laws of 
the coastal state or infringement of its safety zones. However, such pursuit 
must have commenced from the 
internal sea or territorial waters, archipelagic waters or contiguous zone of 
the pursuing state and may only be continued outside these zones if the 
pursuit has not been interrupted44. 
 
Installations in the Continental Shelf 
The law of the sea convention stipulates that the continental shelf of a 
coastal state comprises the seabed and subsoil of the submarine areas that 
extend beyond its territorial sea.45 The coastal state exercises sovereign 
rights over the continental shelf for the purpose of exploring it and 
exploiting its natural resources. The rights referred to here are exclusive to 
the coastal state. By virtue of article 80 of the UNCLOS, article 60 applies 
mutatis mutandis to installations in the continental shelf. 
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All states are entitled to lay submarine cables and pipelines on the 
continental shelf.. States shall have due regard to cables or pipelines 
already in position, when laying submarinecables or pipelines46.   
The hot pursuit of a foreign ship may be undertaken when the competent 
authorities of the coastal states have good reason to believe that the ship 
has violated the laws of the coastal state or infringement of its safety 
zones.  
 
Installations in the High Seas 
The UNCLOS provides that Part Vii of the UNCLOS only applies to all 
parts of the sea that are not included in the exclusive economic zone, in 
the territorial sea or in the internal waters of a state, or in the archipelagic 
waters of an archipelagic state. The high seas are open to all states and no 
state may validly purport to subject any part of them to its sovereignty.  
The construction, operation and use of artificial islands, installations and 
structures established for economic purposes, and of installations and 
structures which may interfere with the exercise of coastal state rights on 
the continental shelf, are subject to the authorization and regulation of the 
coastal state.47 All states possess the right to lay submarine cables and 
pipelines on the bed of the high seas beyond the continental shelf. Every 
state shall adopt laws and regulations, providing that willful or negligent 
breaking of a submarine pipeline shall be a punishable offence.  An 
exception exists where it is done for safety of lives or the ship, after all 
necessary precautions have been taken to avoid such break48.The flag 
state, which is the state under whose flag the ship sails, has exclusive 
jurisdiction over it on the high seas. The exclusiveness of the flag state‟s 
jurisdiction is not absolute. There exist exceptional circumstances where 
third states share legislative or enforcement jurisdiction or both with the 
flag state49. One of the exceptions is Piracy. Piracy is one of the security 
threats to offshore petroleum installations. Piracy includes any illegal act 
of violence or detention or any act of depredation committed for private 
ends by the crew or passengers of a private ship or a private aircraft, and 
directed on the high seas against another ship or aircraft or against 
persons or property on board such ship or aircraft50. A ship reasonably 
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suspected of being engaged in piracy can be visited and boarded. If the 
suspicions are proven to be unfounded and provided that the ship 
boarded has not committed any act justifying them, it shall be 
compensated for any loss or damage that may have been sustained. A 
pirate ship may be seized by every state; and the state can also arrest 
persons and seize the property on board. However, such seizure may be 
carried out only by warships or military aircraft, or other ships, clearly 
marked and identifiable as being on government service and authorized 
to that effect. The courts of the state which carried out the seizure may 
decide upon the penalties to be imposed51. 
Another exception to the flag state jurisdiction is the right of hot pursuit. 
Such pursuit must be commenced when the foreign ship or one of its 
boats is within the internal waters, the archipelagic waters, the territorial 
sea or contiguous zone of the pursuing state, and may only be continued 
outside the territorial sea or the contiguous zone if the pursuit has not 
been interrupted. The right of hot pursuit applies to violations in the EEZ 
or continental shelf, including safety zones around the continental shelf 
installations. The right of hot pursuit ceases as soon as the ship pursued 
enters its territorial sea or that of a third state.52 
Under Customary international law, the doctrine of constructive presence 
can be invoked against foreign ships which use their boats to commit 
offences within the territorial sea, or the EEZ, while themselves remaining 
on the high seas. In this circumstance, the foreign ships could be arrested. 
The doctrine of constructive presence may operate together with the right 
of hot pursuit, so as to broaden the enforcement powers of the coastal 
states53.  
Other exceptions include unauthorized broadcasting, slave trading, drug 
trafficking, ships of uncertain nationality and stateless ships, major 
pollution incidents, exceptional measures. 
 
Installations in the Area 
The Area is defined as the seabed and ocean floor and subsoil thereof, 
beyond the limits of national jurisdiction.54 The Area is governed by the 
principle of the common heritage of mankind.55 The International Seabed 
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Authority is the international organization established under the 
UNCLOS for the purpose of exercising overall responsibility for the 
exploration and exploitation of the resources of the seabed beyond 
national jurisdiction. Construction of installations for the exploitation of 
the resources of the Area, are subject to the authorization of the Authority 
of the ISA and its regulations, rules and procedure.56 
Due notice must be given of the erection, emplacement and removal of 
such installations, and permanent means for giving warning of their 
presence must be maintained. Safety zones shall be established around 
such installations, with appropriate markings to ensure the safety of both 
navigation and the installations.  
 
Challenges Associated with the Protection of Offshore Energy 
Installations under the United Nations Convention on the Law of the 
Sea 
The challenges associated with the protection of offshore energy 
installations under the United Nations Convention on the Law of the Sea 
are as follows: 
 
Inadequacy and Non-Bindingness of the Legal Framework 
The UNCLOS is fraught with several inadequacies and this impedes its 
enforcement. The coastal states‟ jurisdiction in the EEZ and continental 
shelf are limited. The establishment of safety zones of 500m is the only 
measure to be explored by the coastal state. This is not the case in the 
territorial sea, where the coastal state determines the breadth of the safety 
zones. In the EEZ and continental shelf, foreign ships would not respect 
safety zones beyond 500m.The safety zones of 500m as provided by 
UNCLOS is inadequate for the protection of offshore petroleum 
installations.  
The superjacent waters over the continental shelf are the high seas and the 
principle of flag state jurisdiction is protected under the UNCLOS. This 
creates a difficulty in the enforcement jurisdiction of coastal states against 
foreign ships who have interfered unlawfully with offshore petroleum 
installations. 
Furthermore, the only security threats addressed by the UNCLOS is 
piracy and its application to offshore petroleum installations is limited to 
circumstances where the installation is regarded as a ship at the time it 
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was attacked. The UNCLOS is clothed with ambiguity. The security 
measures   the coastal states would take in the EEZ are not precisely 
stated. 
The sovereignty of the coastal states over installations in the EEZ and the 
continental shelf is also limited under UNCLOS.  Pipelines are not 
categorised as installations under the UNCLOS and no adequate 
provision for the protection of pipelines are made. It is only provided that 
coastal states possess the right to lay submarine cables and pipelines in the 
EEZ, continental shelf and the high seas.57  
 
Conflicts Arising from Maritime Boundary Delimitation 
The irresolvable conflicts arising from maritime boundary delimitation 
has resulted in difficulty in achieving regional cooperation in combating 
maritime insecurity. These disputes are predominant in East Asia and 
Southeast Asia. The inability of states to arrive at a consensus as regards 
boundary delimitation issues have posed a great challenge in regional 
cooperation of states in combating maritime insecurity.58 
 
Incompetent personnel 
There exists a lack of human capacity development. Offshore operators 
who are expected to fight fires, on offshore platforms should be properly 
trained and equipped. Workers assigned as fire brigade leaders should 
possess the necessary leadership capacity and the required training in 
advanced firefighting. Workers should also regularly attend scheduled 
safety meetings.  A major global issue in the offshore petroleum industry 
is the lack of adequately trained energy industry personnel.59  In sub-
saharan Africa, it has been observed that there is inadequate infrastructure 
and qualified teaching personnel; there are no facilities for vocational and 
technical training in addition to university education to foster acquisition 
of skills in the petroleum industry.   
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Funding  
Offshore exploration, drilling and production processes are capital 
intensive.  Huge finance is needed for maintenance of offshore oil rigs and 
pipelines and to combat maritime insecurity. In Nigeria, the regulatory 
institutions charged with the responsibility of ensuring maritime security 
are not properly funded and this has led to regulatory capture. 
 
Recommendations 
Flowing from the tenor of the above stated, this article recommends as 
follows: 
 
Incorporation of Cautionary or Exclusion Zones in the UNCLOS 
The UNCLOS provides for safety zones of 500m for protection of offshore 
petroleum installations in the EEZ and continental shelf. It has been 
observed that the safety zones of 500m is not sufficient for adequate 
protection and coastal states possess no enforcement jurisdiction in the 
continental shelf for adequate protection of offshore petroleum 
installations. The non-compliance by foreign ships with safety zones 
beyond 500m cannot be legally enforced by the coastal state without its 
express provisions in the UNCLOS.   The researcher therefore 
recommends the inclusion of cautionary zones beyond 500m in the 
UNCLOS and enforcement jurisdiction should be granted to coastal  
against foreign vessels that violate safety zones on the continental shelf, 
and cautionary zones for adequate protection of offshore petroleum 
installations and to enhance its enforceability.60 
 
Amendment of the United Nations Convention on the International 
Law of the Sea 
The article has rightly observed that the 1982 UNCLOS is fraught with 
several inadequacies and limitations .The researcher therefore 
recommends an amendment of these provisions of the UNCLOS and for 
coastal states to reflect same in their national legislations for effective 
protection of offshore petroleum installation. 
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Resolution of Boundary Delimitation Disputes 
States are urged to resolve maritime delimitation disputes by adjudication 
and international arbitration.  It is suggested here, that the provisions of 
the UNCLOS be used for the resolution of disputes in areas of 
overlapping maritime claims. 
 
Human Capacity Development 
From the foregoing, it can be deduced by the researcher that lack of 
human capacity development has posed a great challenge to the 
protection of offshore petroleum installation. The researcher therefore 
recommends that African training institutions obtain international 
accreditation, to acquaint prospective offshore operators with the relevant 
international safety standards and practice.   International oil companies 
should collaborate with the governments sand international institutions to 
establish training institutions for acquisition of vocational skills in the 
petroleum industry.61 
 
Funding 
It has been rightly observed by the researcher that offshore petroleum 
drilling and production activities and maintenance of oil platforms and 
installations and maritime security involves huge financial requirements. 
The researcher recommends the establishment of a special fund 
internationally and regionally to be funded by the world bank and 
regional financial institutions like the African development bank and the 
west African development bank.   
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Abstract 
Maritime lien as a specie of claim within the realm of admiralty law is 
very precarious as what may constitute a maritime lien and its 
method of acquisition and enforcement may differ from one 
jurisdiction to another coupled with the fact that they secretly attach 
to and migrate with ship from one jurisdiction to another. This 
precarious nature of maritime lien and lack of uniformity in what act 
or omission that amounts to a maritime lien to necessitate a claim 
against a maritime property such as ship or the ship owner has 
become a source of concern amongst the key stakeholders of the 
world’s maritime sector. To this effect, several efforts by the 
international community aimed at harnessing a uniform framework 
for the creation, acquisition and enforcement of maritime liens has not 
been successful and it was against this background that this study 
was informed. This paper therefore, thoroughly appraised the creation 
and acquisition of maritime liens on one hand thereby analyzing what 
actions or occurrences that give rise to maritime lien and its 
enforcement on the other hand. Notably, claims such as seaman’s 
claim for wages, salvage, damage done to a ship or master’s 
disbursement give rise to maritime liens and they are basically 
enforced either by an action in personam or in rem under the 
admiralty jurisdiction. 

 

Key words: Creation, Acquisition, Maritime, Liens, Enforcement 
 

Introduction 
Maritime lien, being a particular specie of claim under the admiralty or 
maritime law has been and perhaps will continue to be a subject of concern 
within the realm of international community in determining the uniformity 
of what acts or circumstances give rise to it (maritime lien) to warrant a 
maritime claim against the res or the „res owner.‟  
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Mostly, the action and occurrences that give rise to maritime lien may 
differ from jurisdiction to jurisdiction and the manner and way they arise, 
acquired and/or created as well as enforced within these jurisdictions also 
differ. 
Although concerted efforts had been made by the comity of nations 
through the International Conventions on maritime liens and mortgages 
of 1926, 1967and 1999 aimed at securing uniform framework for the 
recognition and enforcement of these proprietary interests which often 
“travel” with the ships in the course of their operations from one country 
to another but no such uniformity has been achieved due to lack of 
consensus on conflict of laws and principles governing the creation and 
operations of maritime liens.1 
Thus, this paper shall specifically deal with how maritime lien arise, 
created and/or acquired and enforced by discussing the claims to which a 
maritime lien relates or attaches due to various transactions, acts, 
occurrences or incidents that give rise to maritime lien conferring rights 
and interest of a proprietary nature on a maritime claimant. 
 
Creation of Maritime Liens 
The Creation of maritime liens is best appreciated if discussed in relation 
to the claims to which it relates or may attach. 
 
Claims /to /which /a /maritime /lien /relates /or may /attach  
The /maritime lien /is /sui generis/2 because, apart /from the fact that the 
underlying claim /may /arise /ex delicto, /ex/contractu or /quasi ex/contractu; 
contrary /to /most legal concepts,/the maritime lien arises ex lege as an 
automatic incident of a particular relationship between the parties or the 
/occurrence /of particular events.3/Thus, maritime lien is created by 
various transactions and occurrences in Admiralty Jurisdiction that give 
rise to a maritime claim. Most maritime liens arise by operation of law, yet 
some are created by statutes such as Admiralty Jurisdiction Act, 1991 of 
Nigeria.4  However, the/inherent difficulty being faced is/that there is no 
uniformity with respect to the exact incidents and acts that give rise to 

                                         
1
 CL Ilogu, Essays on Maritime Law and Practice.(Elcam) Integrated Services Ltd,(2006) 35 

2
Transol Bunker BV v MV Andrico Unity and Others: Grecian Mar SRL v MV Andrico Unity and 

Others 

1987(3)  SA 794(c), 821 D-F.  
3
 G Hofmeyr, Admiralty Jurisdiction Law and Practice in South Africa (2

nd
 edn, Juta, 2012 ) 280.  

4
Admiralty Jurisdiction Act, 1991(Hereinafter AJA 1991) s. 5(3) 
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maritime liens; as this differ/from jurisdiction to /jurisdiction for 
instance/by the applicable laws of the United State, marine liens arise from 
wider range of marine claims both in contract and in tort5/which /includes:  
Seaman‟s claims for wages,  
i. Salvage  
ii. Tort,  
iii. General average  
iv. The preferred ship mortgage  
v. Supplies and repairs 
vi. Towage, wharfage, pilotage, stevedoring etc  
vii. Cargo /damage /caused /by /improper /loading/, //storage/, /custody /etc  

viii. Ships /claims /against /cargo /for /unpaid /freight /etc 
ix. Charter/-parties  
x. Bottomry and respondentia /bonds/6 
 
While /in /jurisdictions /that /share /the //same legal //history /with the 
English Maritime Law,/such/as Australia7/and South /Africa,8/the only 
maritime claims /recognised as conferring maritime/liens are as follows  
Claims for salvage /remuneration payable/to a person who has rendered 
assistance to a ship in danger or otherwise /at risk/.9 
i. Collision /damage /caused /by /a ship10 
ii. Seaman‟s /wages/11 
iii. Master‟s wages/and/masters‟/disbursement in the course of voyage12 
iv. Bottomry and Respondentia/13/ 
 
Similarly, under the Nigerian Laws/14/and according to the AJA/1991, 
maritime/liens arise/from/the following: // 
i. Salvage/or // 

                                         
5
 Transol Bunker BV v MV Andrico Unity and Others: Grecian Mar SRL v MV Andrico Unity and 

Others 

1987(3)  SA 794(c) at 821 D-F  
6
  G Gilmore & CL Black, The Law of Admiralty (2

nd
 Ed,1975) 627-633 

7
The Acrux [1965] 391 at 403 

8
 (n 2).  

9
  DR Thomas, Maritime Liens (1980) MLAANZ Journal, 12-13 

10
 Harmer v Bell The Bold Buccleugh (1852) 7 MooPC 267. 13 ER at 884 

11
 The Neptune (1842) 166 ER 81 

12
The Ever Success (1999)1 Llyod‟s Rep 824 
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Ibid. 
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ii. Damage done by a ship or  
iii. Wages of the master or of a member of the crew of a ship; or  
iv. Master‟s disbursement./ 

 
While according to the MSA, 200715 sources of maritime liens are: 
i. Wages/and other sums due to the/master, officers and other members 

of the ship‟s complement in respect of their employment on the ship; 
ii. Disbursement of the master on account of the ship; 
iii. Claims in/respect of loss of/life or personal injury occurring whether on 

land/or on water in direct connection with the operation of the ship; 
iv. Claims for salvage, wreck removal and contribution/in/general average;  

v. Claims for canal /and /other waterways, dues and/pilotage dues.16/ 
 

It must be/noted that/the/above provision of AJA are basically traditional 
liens which are distinct and distinguishable /from the statutory lien which 
includes / 
i. /Claims arising from the supply/of necessaries / 
ii. /Claims relating/to title or/ownership of a ship  
iii. /Port, harbour, canal or light charges or dues  
iv. /Claims/for repairs/to/a ship  
v. /Carriage/of goods or person by ship // 
vi. Mortgage claims etc17/ 
 

A brief discussion on the claims relating to maritime/liens as provided by 
the Nigerian legislations and stated above are as thus: 
 

Claims/relating to/salvage,/wreck/removal and contribution in general 
average/ 
Section 5(3)(a) of the/Admiralty/Jurisdiction/Act18/by/reference recognised 
salvage as/a maritime lien while by section 67(d)/of the MSA 2007 claims 
for salvage, wreck/removal/and contribution in/general average shall be 
secured by maritime lien on/ship and the Federal High/Court/is vested 
with the jurisdiction over claims relating to salvage.19/For a claim to 
acquire a maritime/lien, the underlying claim has to/meet/the pre-

                                         
15

 The Merchant Shipping Act, 2007 CAP M11, LFN 2004 (Hereinafter MSA 2007] s. 67 (a-e) 
16

 Ibid. 
17

 AJA 1991, Cap A5 LFN, 2004, s.2 (2)(a) para (ii, iii and iv) and (3) (f, k and n) 
18

 Admiralty Jurisdiction Act, 1991 Cap A5 LFN, 2004 
19

 Constitution of the Federal Republic of Nigeria 1999 (as amended) Cap C 23 LFN, 2004, 

s.251(1)(g); Federal High Court Act 1974 [Hereinafter FHC] s.7 
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requisites of a salvage/claim/as/follows:/the property salvaged must be/in 
imminent danger, the salvor must carry out his services or duties with 
the/aim/of salving/the res/and/the service/must be rendered voluntarily 
and/not pursuant to a contractual or legal duty.20 
However, where the salvage is hired at a daily/rate/under a/contract 
which did not/contain/a no/cure-no pay provision, the/salvor is entitled to a 
maritime/lien/for salvage.21/It must be/noted that where two salvors were 
involved, the first has the onus of proving that his efforts contributed to 
the second salvor‟s ultimate success in salvaging the ship and/that/he (first 
salvor) failed/to free the ship from the/strand due to either by adverse 
weather or by the alleged/ineptitude/of the stranded ship‟s master before 
he would be allowed an award even/though his efforts to/free the 
stranded ship was not successful/.22/ 
In terms /of/ranking of claims it/is/important to note that salvage/ranks 
higher.23 A salvor‟s lien ranks/first and in reverse order of time if there is 
more/than/one/salvor.24 / 
 

Damage done by a ship// 
This claim is by reference/recognised in /section/5(3) of the AJA/while 
section /67(c) of /the MSA 2007 provides /that /claims /in /respect /of loss of 
life or personal injury occurring whether on land or water in/direct 
connection with the operation of the/ship are secured by maritime lien on 
the ship. And the first/issue whether a maritime lien could arise/or be 
acquired/from damage, loss of/life or personal/injury/caused by/a collision 
or direct connection with/the operation of a ship/was/raised/and 
addressed in The Bold /Buccleugh25/where/it held that/damage/creates/a lien 
on the ship that has caused the collision. And for any incident to/fall 
within the phrase “damage/caused by a ship” the damage must not 
only/be the direct result or natural consequence/of something/done/by the 
officers in charge navigation/of the/ship, but the ship itself must be the 
actual/instrument by which the damage was done.26 The most popular 
example/of this, is the case/of collision, which is specifically/stated in the 

                                         
20

 G Hofmeyer, Admiralty Jurisdiction Law and Practice in South Africa (2
nd

 Ed, 2012 Juta) 167 
21

 C Hill, Maritime Lien (6
th

 edn, LLP, London) 123 
22

 Ibid. 
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 (n 15), s. 68 
24

 (n 21), 124. 
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 Ibid. 
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convention. However, it must be noted that physical contact between the ship 
and whatever object that sustains the damage is not essential as a ship may 
cause a wash by which some other ship or property on shore is 
damaged.27/What is important is that/the ship/itself the actual instrument 
by/which/the damage/was/done.28/Therefore, for an occurrence to be 
“damage caused by a ship” and thus qualifies/as giving rise/to a maritime 
lien three conditions /must /be /met; /which /includes (a) the damage/must be 
caused by /something /done /by /those in charge of /the operation/or 
management of/the ship physically. (b) the ship/must be the actual or noxious 
instrument by which the damage/is done (c)/the damage/must/be sustained 
by person/or property external to the ship.29/ 
Thus, the principle that the damage need not necessarily be caused by direct 
contact/is now well settled and/recognised. That is, the/damage need not be 
physical damage. This was/the/case in the/Dagmara/and Ama Antxine30 where 
the/plaintiff brought a claim because their/fishing ship was/forced 
to/leave/fishing/ground/due to alleged dangerous navigation of 
/the/defendants‟ ship. But, normally there is a maritime lien for claims 
involving damage done by a ship such/as in/a collision scenario/.31/ 
 

Wages of the/Master/or of/a Member of the Crew in a Ship / 
Under the/Admiralty/Jurisdiction Act32/and/the/Merchant Shipping Act33 a 
maritime lien is conferred on wages and acquired or created for wages 
earned on the ship. According to Hill, wages/include emoluments such as 
taxes, national insurance/contributions, payable by the ship owners.34/ While, 
Hofmeyer, is of the view that wages encompass whatever could fairly be/said 
to have been earned by the seaman‟s service or whatever the seaman received 
in/the/course of such service/as/recompense for the execution by the seaman 
of his or her duties or the benefits which accrued to/the/seaman by reason of 
his or her employment.35/It must/be noted that a master‟s claim/for wages 
ranks pari passu (that/is/equally) with seaman‟s claims for wages.36/ 
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 [1988] 1Lloyd‟s Rep 431 
31

 (n 21), 93. 
32

(n 4), s. 5(2) (3) 
33

(n 15), s.67. 
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In Tetley‟s view,/the „seaman‟s lien/for wages is/a/true traditional 
maritime lien.‟37/It is also because/liens /for wages /are/seen as sacred/liens 
which the sailor is entitled /to /against all other persons to the proceeds as 
a security/for/his/wages.38 /Thus, /according /to Thomas,39//the result of 
considerations of public/policy and the special sympathy extended by the 
court to the common seaman/is based on the idea that they/have provided 
service to the ship/itself and not necessarily to the owner or charterer.40 
However, it must be/noted that severance pay has/been held not to/give 
rise to a maritime lien.41/ 
 
Master’s /disbursements 
Both Nigerian and /English law recognise a maritime lien in respect of 
master‟s/disbursements in as much/as the/disbursements/were/for benefits 
of the ship and within/the/scope of /master‟s /authority.42 In the views of 
Hill, the disbursements must be properly/incurred/by a master on account 
of the ship/for a maritime lien/to arise.43 But shippers, charterers or agents 
do/not have/a similar lien./ 
It must/be noted that the/above are traditional liens which/are different 
and/distinguishable/from/the/statutory liens otherwise known as statutory 
rights in rem.44/ 
 
Maritime Liens Distinguished from Statutory Rights/in Rem/ 
Maritime liens are not the same with/statutory liens or rights in rem. 
While/maritime liens are/creatures of/the common/law/and, to a/limited 
extent,/statute,45/statutory liens or rights in rem are mainly creatures 
of/statute.46/Thus,/statutory liens or rights in/rem/include claims different 
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 W Tetley, Maritime Liens and Claims (2
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in character /from /the general maritime/liens and they include claims 
relating to title or/ownership of a ship, mortgage of a ship, ports, harbour 
canal or light tolls charges or dues. Carriage of goods or persons by ship, 
use or hire of a ship, insurance premium for a ship, good or cargos carried 
by a ship.47/While liability in maritime liens attaches to/the ship in 
question despite change /in ownership, statutory/right in/rem is /lost upon 
change of beneficial /ownership/. / 
Equally,/in/maritime liens, liability attaches to the ship immediately the 
cause of /action arises /whether /is /initiated /or /not /while /the statutory 
lien /or right /in rem does not arise until a writ is issued by the claimant to 
enforce/the/right/.48 
 
Enforcement of Maritime Liens  
The term Maritime lien, no doubt, is a legal concepts which constitutes an 
encumbrance on maritime property –the res. While maritime lien is 
inchoate and crystallizes only upon the lienee bringing an action in rem, it 
must be noted that maritime lien as legal concept provides an enduring 
remedy to an injured party as a lienee, in difficult circumstances as the 
ship (as a res or security) may sail out of jurisdiction with no immediate 
possibility of locating her, and it may be practically impossible to get 
across to the owner abroad or the court may lack jurisdiction to entertain 
the claim where it arises,49 due to conflict of laws and legal uncertainty, 
because in any of those circumstances, the lien attaches to the ship and 
travels with it into whosever possession it may subsequently go.50 
Therefore, the enforcement of maritime lien in Nigeria, as a matter within 
the admiralty jurisdiction is provided and regulated by the Admiralty 
Jurisdiction Act.51/This Jurisdiction is/vested/exclusively/in the/Federal 
High/Court by the/Constitution/of/the/Federal Republic/of Nigeria 199952/ 
and the/appellate/jurisdiction/is/vested/in/the/Court of Appeal53/and the 
Supreme Court.54 

                                         
47

 The Colonial Courts of Admiralty Act 1890, s. 5(3). 
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 I O Smith, Nigerian Law of Secured Credit (Ecowatch Publications Nigeria Ltd, Nigeria 2001) 
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 P Wood, Comparative Law of Security and Guarantee (London, Sweet and Maxwell) 275.   
50

The Rippon City (1957) 226 
51

(n 4),  s. 1 
52
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The/admiralty jurisdiction of the/Federal High Court/includes amongst 
others the jurisdiction to hear and determine any question relating to a 
proprietary interest in a ship or aircraft or any maritime claim as specified 
in section 2 of the Admiralty Jurisdiction Act.55 But for the purpose of this 
study it must be noted that not all the maritime claims under the 
Admiralty Jurisdiction Act or the Merchant Shipping Act qualify or give 
rise to a maritime lien.  
Unlike the United States law, England and other Common Wealth 
countries that apply English maritime law including Nigeria recognise a 
few list of traditional maritime liens which will warrant the arrest and 
detention of a ship with the aim of enforcing maritime lien holder‟s right 
which include salvage, damage done by a ship, wages of the master or of a 
member of the crew of a ship and master‟s disbursement56. 
By virtue of the/Admiralty Jurisdiction Act,/an enforcement of /maritime 
claim may/be done/by/two ways, namely/, 
(i)/ An action in personam:/It is an action inter/parties/founded/on 

personal /service /which /leads /to /a /judgment /against /the person 
of the /defendant.57/An /in personam action/has been likened to an 
action/in tort or contract which looks/at the/personal liability of /the 
persons/involved/when the/cause of action arose. It is a method of 
enforcement of/a/claim which seeks to compel the defendant to act 
or cease/from/acting.58/ 

 It may be brought in the court /in all cases within the admiralty 
jurisdiction /of /the /court/59/except /that /no /ship /or other property 
previously arrested/in/a proceeding/on a maritime claim and 
released upon/any undertaking/can/be/re-arrested /in a proceeding 
in/relation to the/claim by/reason/of/default in or non-compliance 
with/the guarantee or undertaking /given to procure /the /release of 
the ship or property or/for some/other sufficient reason unless by 
court orders.60 
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(ii) An action in rem: It/is/an/action founded /on /service /or proceeding 
against the res which once instituted may be made effective by the 
arrest and detention of the res proceeded against, and followed, if 
necessary, by the/judicial sale of /the res and with the 
claim/satisfied out of/the proceeds of sale. It may/be brought in any 
case/in which there is /a maritime lien or other charge on any ship, 
aircraft or other property for/the amount claimed.61 Equally, an /in 
rem action is maintainable in the case of/a claim relating/to the 
possession of a ship, title to or ownership of/a ship or a share in a 
ship, mortgage of /a ship‟s freight, a claim for interest in respect of 
a claim referred to in any of the paragraphs (a) to (t) of section 
2(3)/AJA 1991/62 and any question arising as/to title to the proceed 
of the sale of ship.63 

 
It must be/noted that/whether a/maritime claimant adopts an action 
personam/or an action/in rem for the/enforcement of his claim, the 
proceedings in court are/guided by Admiralty Jurisdiction Procedure 
Rules,64/and may be/initiated/via a writ.65 
In terms of enforceability of/maritime/liens by virtue of English and 
Nigerian/law, the action in/rem/entitles the maritime lienee to sue the 
res/and ask that the res/be arrested and sold.66/The proceeds of the sale will 
in turn/be applied to make good/the claim and the purchaser obtains 
a/title/free/of/all/encumbrances/which/is/good against/the world.67  
 
According to/Scott L./J, describing the role of the Admiralty court in 
relation /to /maritime /lien /in /The Tolten68/stated /as /follows: 
The court has an executive function of arresting and selling the ship, so as 
to give a clear title to the purchaser and thereby enforcing distribution of 
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the proceeds amongst the lien creditors in accordance with their several 
priorities and subject thereto ratably.69 
Thus, enforcement of maritime/liens may be/made against other creditors, 
the ship/and/or against a/bona fide/purchaser/without notice70/upon 
action in rem being brought, and for the purpose of this study with respect 
to maritime lien detailed discussion would be given to action in rem. 
 
Action in rem 
As earlier stated,/the maritime lien/is inchoate and crystalises only upon 
the/lienee/bringing an action in rem. An action in rem/is brought 
principally against the res71  (ie the ship) for /loss or damage/or harm done 
by it and suffered by another. The res/itself is the defendant and maybe 
arrested by legal /process/72/and /sold /by the court /to /meet /the plaintiff‟s 
claim./An action in rem/may/also lie against the cargo, freight or proceeds 
of sale73/either of the/ship or cargo where the claim relates to any of them. 
But/no/action/in rem shall /lie against any government ship or property.74/ 
 
Procedure for action in rem 
The procedure for action in rem is governed by Admiralty Jurisdiction 
Procedure Rules 2011exclusively for matters within the Admiralty 
Jurisdiction of the court75 distinct from the Federal High Court (Civil 
Procedure) Rules which also applies subject to the Admiralty Jurisdiction 
Procedure Rules.76 The commencement of an action in rem is via writ of 
summons and accompanied by a statement of claim and copies of every 
document to be relied on at the trial.77 Upon filing of the writ of summons, 
the plaintiff (the lienee) shall within 7 (seven) days of such filing, file 
written statement of his witness which shall be adopted on oath at the 
trial.78 
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It must be noted that the writ must specify a relevant person in relation to 
the maritime claim concerned by way of reference to ownership of, or 
other relationship with the ship or other property concerned79 as a 
defendant or where it is commenced against the ship or other property, 
the writ must identify the ship or such other property.80 
The process shall be served within the jurisdiction of the court on the 
relevant res (ship) or other property that is at the time of service on board 
a ship by securely affixing a sealed copy of the process to a mast or some 
other conspicuous part of the ship, or delivery the same to the master of 
the ship.81 Where access to the ship or other property cannot be 
reasonably be obtained, the process may be served on the ship or other 
property by handing over a sealed copy of the process to or leaving it with 
a person apparently in charge of the ship or other property; or where the 
person refuses to accept service, by placing the sealed copy of the process 
down in the person‟s presence and informing the person about the 
process.82 
However, where the process is to be served outside the jurisdiction of the 
court, it must be done with the leave of the court and the court in giving such 
leave shall prescribe the mode of service and shall limit time after service 
within which the defendant is to enter appearance.83 
The plaintiff/lienee in an action in rem shall by a motion exparte ensure the 
arrest of the res where it is already within jurisdiction to forestall its escape 
from jurisdiction or if it is expected to arrive there within three days.84 The 
exparte motion for the arrest shall be accompanied by an affidavit 
establishing a prima facie case against the res. But what constitutes a prima facie 
case is at the discretion of the court.  
Thus, in exercising its discretion, the court must have regard to the 
commercial implications of the ship or other property constrained due to the 
order of the court.85   Where the ship owner is sued along with the res or 
enters an appearance, the action continues against him as an action in rem 
and in personam and any judgment given by the court is enforceable not only 
against the res but also against such defendant by a writ of fieri facias.86 
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However, the ship may be released upon application by a party to the 
proceeding. Upon hearing the application for the release, the court if 
satisfied that an amount equal to the amount claimed, or the value of the 
ship or other property, whichever is less, has been paid into the court or a 
bail bond filed in the proceeding for an amount equal to the amount 
claimed; or the value of the ship may authorise a release from arrest the 
ship or other property.87 
 
Enforceability against Other Creditors and where Owner is not liable in 
personam 
Apart from the enforcement of maritime liens against bona fide 
purchasers, it should be noted that there may be enforcement against the 
property (res) when the owner is not liable in personam. A good example of 
cases where maritime lien enforceability against the res when the present 
owner is not liable in personam are instances where the lien arose from the 
acts of compulsory pilots and when the ship is in control of charterers 
under demise.  
In jurisdictions where it is required by law that a ship approaching or 
leaving a harbour must take on a licensed pilot to guide the ship into or 
out of the harbour, the compulsory nature of the appointment relieves the 
ship owner of the personal liability if the pilot causes a collision.88 Gilmore 
and Black89 supported this position and in their views, it is in line with 
commercial usage and jurisprudence and „the primary responsibility is 
upon the ship and that of the owner is not personal, but merely incidental 
to his ownership.‟90 
Equally, where a lien arises while ship is under the lawful possession and 
control of third parties such as charterers or stevedores, the ship may be 
held liable.91 This is premised on the argument that contracts entered into 
by the owner transferring control to a third party should not affect the 
Claimant‟s interest. But it must be noted that where the Claimant had 
notice or prior knowledge of the agreement, this may limit his claims.92 
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In Barnstable,93 the Barnstable collided with Fortuna, resulting in the total 
loss of the Fortuna. The owners of Fortuna proceeded against the 
Barnstable alleging negligent navigation. The owners of Barnstable 
accepted liability but initiated a proceeding for indemnity against the 
bareboat charterer of the vessel. The court of first instance and the Court 
of Appeal found in favour of the Charterer, quoting a clause in the charter 
requiring the owner to pay for insurance as evidence of intent that, as 
between the owner and the Charterer, the owner was to bear 
responsibility for the loss of the Fortuna. The Supreme Court reversed the 
decision and went to define respective obligations of the owner, the 
Charterer and the ship under demise, stating that the ship is liable in rem 
for damages arising out of the charters‟ negligence, even though the 
owner is completely innocent but the Charterer‟s is obliged to indemnify 
the owner against liability suffered by the ship as a result of the 
Charterer‟s negligence.94 
However, Gilmore and Black caution against a wide interpretation of this 
dictum (which has been accepted as settled law in American Law) and 
suggest that it should be narrowly construed, that is, this rule will only 
apply in tort claims and will not be applicable to charter liens if the 
charterer has not been granted power to create contract liens by the terms 
of contract.95 
 
Enforcement of Maritime Liens against Bona Fide Purchaser without Notice 

It must be noted that one of the most striking features of the maritime lien 
is that once it arises, it attaches to the ship and travels with the ship into 
whosoever‟s possession it may come,96 thereby creating a right against the 
ship which continues notwithstanding a change of ownership.97 To this, 
Thomas describes it as an invisible, secret, indelible or inalienable 
encumbrance.98 Therefore, a bona fide purchaser without notice acquires 
ownership of the ship subject to the maritime lien.99 
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In the case of The Bold Buccleugh,100 the issue of ships liability came up 
notwithstanding the owner‟s innocence. In that case, there was a collision 
between the Bold Bucclengh and the Williams. The owners of the Bold 
Buccleugh sold her after collision. Shortly afterwards, and as soon as she 
came within the jurisdiction of the English Admiralty Court, she was 
arrested at the suit of the owners of the Williams. The bona fide purchaser 
without notice, her owner at the date of the arrest, appeared in the 
Admiralty court under protest and contended that he could not be liable 
for collision which occurred before he purchased her. The court accepted 
the assumption that the buyer was a bona fide purchaser who lacked 
notice but relied on The Nestor101 and decided as follows:  
A maritime lien does not include or require possession. The word is used 
in Maritime law not in the strict sense in which we understand it in courts 
of common law, in which case there could be no lien where there was no 
possession, actual or constructive, but express, as if by analogy, the nature 
of claims which neither presuppose nor originate in possession. This was 
well understood in Civil law, by which there might be a pledge with 
possession, and which in either case the right travelled with the thing into 
whosoever‟s possession it came… this claim or privilege travels with the 
thing into whosoever‟s possession it may came. It is inchoate from the 
moment the claim or privilege attaches, and when carried into effect by 
legal process, by a proceeding in rem, relates back to the period when it 
first attached. 102 
 

The court further held that  
This rule which is simple and intelligible is applicable to all cases, it is not 
necessary to say that the lien is indelible and may not be lost by negligence or 
delay where the rights of third parties may be compromised, but where 
reasonable diligence is used, and the proceedings are had in good faith, 
the lien may be enforced into whosoever‟s possession the thing may 
come.103 
Similarly, in The Ripon City104, Burnes J, agreed that the rule set out above 
may prejudice the innocent purchaser but if it did not exist, ship owners 
could avoid lien debts by transferring the ship to third parties. According 
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to Schoenbaum,105 the logic behind this rule is that while the owner may 
have changed, the ship as a separate entity continues in existence and 
remains responsible for the claims and debts against it. Thus, a buyer of a 
ship who does not acquire it via a judicial sale has an imperfect title.106 His 
protection is limited to an indemnification or damages clause in the 
contract of sale and the judicial doctrine of laches (which is an English and 
American Law concept based on the maxim that equity aids the vigilant 
and not those who slumber on their rights. The outcome is that a legal 
right or claim will not be enforced or allowed if a long delay in asserting 
the right or claim has prejudiced the adverse party. The elements of laches 
include knowledge of the claim, unreasonable delay, neglect which taken 
together hurt the opponent).107 While Gilmore and Black opined that this 
doctrine may be used as a defence by an innocent purchaser to obliterate 
the performance of the maritime lien.108 
In the light of the above, it would be proper to critically examine some 
major reasons for the enforcement of maritime liens against the bona fide 
purchaser. 
 
THE RATIONAL FOR THE ENFORCEMENT OF MARITIME LIEN 
AGAINST BONA FIDE PURCHASER 
(i) Inchoate nature of the maritime lien 
One striking reason that has been put forward by English court for the 
enforcement of the maritime lien against bona fide purchasers is the case 
that a maritime lien is inchoate.109 In The Halcyon Isle,110 Lord Diplock 
stated that a maritime lien created no immediate right of property.111 The 
lien is devoid of any legal consequences unless and until carried into effect 
by a proceeding in rem but once carried into effect the charge dates back to 
the time that the claim on which it is founded arose.112 Lord Diplock 
further stated that: 
It is only this retrospective consequence that enables a claimant whose 
entitlement to a maritime lien is still inchoate and has not yet come into 
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effect, to pursue his claim to the lien, as it were proleptically, in a 
proceeding in rem against the ship at a time when it no longer belongs to 
the ship owner who was personally liable to satisfy the claim in respect of 
which the lien arose.113 
 
(ii) Security  
Another striking reason for the enforceability of the maritime lien against 
third parties is to protect the interest of the lien holder who is always and 
ready to relinquish possession of the ship without hesitation. Thus, 
Ryan114 while commenting on the historical perspective of English 
Admiralty Jurisdiction stated that a ship is „a profit marking earning 
machine and has no value when lying idle‟. Thus, if a lienee obtains 
possession of the ship in order for his lien to be valid, it would adversely 
affect the shipping business. 
 
(iii) Public policy 
In respect of the salvage and wages liens, justification by the English court 
for the preference given to the lienees over a bona fide purchaser of the 
ship for value without notice is on the grounds of public policy.115 The 
principles of public policy according to Eyre CJ116 „dictate to civilized and 
commercial countries not only the property, but even the absolute 
necessity of establishing a liberal recompense for the encouragement of 
those who engage in so dangerous a service‟. It is based on this that the 
damage lien,  ranks high in the order of priority and may be enforced 
against bona fide purchasers because an injured party by collision has no 
option, and his remedy in most cases, especially where the ship is from 
outside jurisdiction, is against the ship alone.  
In The Ripon City, 117 Barnes J, in considering the enforcement of maritime 
liens against good faith purchasers of maritime liens, observed that, 
„…although it may be hard on an innocent purchaser, if it did not exist a 
person who was owner at the time a lien attach could defeat the lien by 
transfer if he pleased.118 This justification is also relevant and has been 

                                         
113

Ibid. 
114

 EF Ryan, “Admiralty Jurisdiction And The Maritime Lien: A Historical Perspective” (1968) W. 

Ontaria Law Review 173, 188.  
115

 RG Marsden, “Two Points of Admiralty Law” (1886) Law Quarterly Review 357, 364.  
116

Nicholson v Chapman, 2 H.BL254-259.  
117

 [1897] 226, 242. 
118

 Ibid., 246. 



The Journal of International Trade Law & Contemporary Issues      Volume 2, Issue 2, 2022 

129 

 

accepted under the Nigerian Law by virtue of the provisions of the 
Merchant Shipping Act.119  Also, if not for the principles of public policy, 
indebted owners could try and extinguish maritime liens by transferring 
the ship to third parties by leaving the Claimant with no remedies to 
recover their debts. 
Nevertheless, on weighing the public policy considerations against the 
rule of equity under the English Law and by extension Nigerian Law, 
maritime liens represent an invisible, secret, indelible or inalienable 
encumbrance 120 and can only be extinguished by specific occurrences; 
such as, where the res is destroyed, by a judicial sale, forfeiture, satisfied 
claim, laches, consent and by lapse of time under section 73 of MSA 2007 
otherwise they remain attached to the ship.121 
 
Conclusion 
In this paper, it has been stated that maritime lien, being a particular 
specie of claim under the admiralty or maritime law has been and perhaps 
will continue to be a subject of concern within the realm of international 
community in determining the uniformity of what acts or circumstances 
give rise to it (maritime lien) to warrant a maritime claim against the res 
(ship) or the res owner (ship owner). From the analysis above, it is crystal 
clear that maritime liens may arise or be created and/or acquired in 
relation to the claims to which they relate or may attach both in contract 
and in tort which are distinguishable from statutory liens or right in rem. 
However, maritime lien constitutes an encumbrance on maritime property 
like the „res’, it also provides an enduring remedy to an injured party, as a 
lienee via an enforcement of maritime lien/claim by either in an action in 
personam or in rem by virtue of the admiralty jurisdiction, notwithstanding 
the daunting conflict of jurisdiction and municipal laws of nations. 
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