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Abstract 
The human rights-based approach to trade and investment 
considers how states are obligated to impact on their ability to 
fulfill human rights obligation in the trade/investment law 
agreements, the measures states and other actors are to take to 
ensure positive impacts and avoid negative impacts. The World 
Trade Organization (WTO) and the World Bank (WB) are to 
articulate areas of engagement in trade and investment to add 
value to human rights, this includes right to development, and its 
application, the importance of policy coherence taking into account 
human rights obligation, standards and principles, the need for 
human rights impact on audit and assessments and particularly 
remedies involved on the impartation of world trade investment on 
human rights obligations.  
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1 Introduction  
Trade globalization is a type of economic globalization and a measure of 
economic integration. It is the integration of national economies or the 
coming together of national economies to form a global economic system 
and this has been one of the most important developments of the last 
century.1 Investment contracts are usually conducted through business 
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activities and the contracts are commonly concluded between the 
government or its public entities and private foreign investors. Economic 
Development Agreements are established in such a way that the interests 
of the contracting state, which needs the technical skill and know-how of 
foreign experts and the interests of the foreign investor who is to take 
great risks without adequate guarantees are expressed in legally binding 
agreements for effective implementation.  
In today‟s world, democracies have replaced authoritarian regimes in 
many parts of the world and although new democracies are often fragile, 
this is a welcome development both for human rights where there is 
freedom of expression, and freedom to choose one‟s government and 
especially for economic development.2 The process of globalization has 
materialized in a remarkable growth in trade between countries, however, 
the global economy is not working well for poor countries or for poor 
people; this is because most poor countries have very limited access to the 
finance necessary for economic development. 
 

2. The Nature of Human Rights 
A primary inquiry into human rights and how it affects globalization will 
give a clear understanding of what the subject matter of discussion entails. 
Human right has been a subject of multiplicity of discourse, as such there 
have been diverse views from philosophers, theologians, scholars of law, 
politics, sociologists and others. Human rights approaches have also been 
perceived from various angles, for instance, it is said to be a set of moral 
principles whose justification lies in the province of moral philosophy.3 
From the legal positivist point of view, “human rights are a set of claims 
by individuals which have been recognized and legitimized by any 
particular legal system”.4 However, according to Tomuschat,5 “human 
rights are those rights which a person enjoys by virtue of being human, 
without any supplementary condition being required”.  
Human rights are the basic rights and freedoms that belong to every 
person in the world, from conception till death. These basic rights are 
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based on shared values like dignity, respect, equality and fairness, etc. 
These values are defined and often protected by law.6 They are a special 
sort of inalienable moral entitlements endowed on every person 
irrespective of where the person comes from, how the person looks or the 
person‟s mode. It cuts across tribe, tradition, race religion, culture and 
even sex. It is very fundamental since it applies to all human beings 
everywhere. It is generally defined as the rights inherent in every human 
being irrespective of age, sex, religion, language, race, etc., at all times. It is 
referred to those rights which is endowed in our nature and should be 
respected no matter who is involved. These rights are inalienable and so 
should not be derogated. It is inherent in every person. 
Umozurike defines human rights as:  

claims, which are invariably supported by ethics and which 
should be supported by law, made on society, especially on 
its official managers, by individuals or groups on the basis of 
their humanity. They apply regardless of race, colour, sex or 
other distinction and may not be withdrawn or derived by 
governments, people or individuals.7 

 
According to him, the problem in human rights lies in the extent to which we 
can extend the same recognition, enjoyment and esteem we give to ourselves 
to others. He also reiterated that there is a paradox in human rights as the 
most effective protectors (that is the governments) are also some times the 
worst violators of these rights. 
Nsirimovu8 describes Human Rights as “the condition of life which men have 
right to expect by virtue of being a human being… rights are the ideals and 
distinguishing marks of a civilized society. 
Again, Igwe9 views Human Rights as  

…cherished entitlements endowed upon every person by 
virtue only of being a human and which are not extinguishable 
by derogations (even when they are massive, consistent and 
systematic) as they carry the status of innateness being 
inherent, inalienable and therefore immutable. 
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Okogbule10 noted that Human Rights are held by all human beings 
irrespective of any other rights or duties that they may have in any other 
capacities, for example, as workers, members of families or associations. 
He also noted like Umozurike that the prime violators of human rights are 
unfortunately those who are given the duty of protecting the same rights. 
In furtherance to this, he reiterated the historical conception of human 
rights as a weapon against the state. This is done to keep it under check so 
that rights are not violated liberally since the rights against the state were 
granted by the state itself. 

Human Rights are rights inherent to all human beings 
regardless of race, sex, nationality, ethnicity, language, 
religion or any other status. Human Rights include the right 
to life and liberty, freedom from slavery and torture, 
freedom of opinion and expression, the right to work and 
education, and many more. 

 
Justice Kayode Eso, JSC, in Ransome Kuti v. Attorney General of Nigeria11 
defines human rights as: “a right which stands above the ordinary laws of 
the land and which in fact is antecedent to the political society itself…” 
 
3. Globalization, Economic Growth and Human Rights 
Quite unfortunately, although there is remarkable success in larger 
countries like India and China (to mention countries that have developed 
from poor countries to countries whose economic growth have improved 
notably), the smaller countries have remained vulnerable to world 
economic turbulence and many sub-Saharan African countries have per 
capita incomes below their levels at independence and are experiencing 
alarming rates of deterioration in their human development indicators, 
particularly education and health amongst others. This may be as a result 
of violent conflicts which is duly a result of poor economic performance. 
These outcomes may stall progress human rights unless the poorer and 
more vulnerable countries start to participate in the global economy in a 
meaningful way.12  Globalization can be said to be a new term for an age-
old process of social and economic transformation, the extensive scope of 
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its operation has led to its present dominant position in contemporary 
discourse.13 According to Okogbule14, globalization has different 
dimensions amongst which are the economic, technological, political, 
legal, social, and historical globalizations. We shall however lay our focus 
on the economical aspect of globalization as it relates to human rights 
development. Okogbule here emphasized that economic globalization 
refers to the worldwide spread of industrial production particularly with 
new technology which promotes unrestricted mobility of capital and 
unfettered freedom of trade as well as the various interactions that take 
place between states.  
The promotion of human rights cannot be seen in isolation but from the 
wider economic situation of the developing world, since this provides the 
soil in which human rights will either flourish or wither. The global trade 
and investment regime has great impact on human rights, this is because 
the General Assembly resolution 67/171 affirms human rights as a 
guiding principle or consideration for multilateral trade negotiations. The 
resolution calls for mainstreaming of the right to development and 
strengthening of the global partnership for development within 
international trade institutions. Also, trade and investment regimes 
overlap and interface with intellectual property, transfer of technology, etc 
and these regimes impacts on the realization of human right intersection 
with globalization.15 
From the African point of view, there has been some fundamental 
principles that have generated intense debate because the nature of the 
global division of labour and the unequal exchanges it promotes.16 The 
effect of trade on human rights can be negative in the sense that trade 
agreements affect consumer rights, residents, workers and most especially 
poor persons generally. The ability of states to regulate and protect human 
rights goes far beyond national and international instruments that 
promulgate the issues of rights. Although trade is a veritable part of 
humans, agreements that are borne out of trade, especially global trade 
should see to it that economic development is not all about agreements 
between states but the protection of rights that is innate in mankind and 
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these rights should not be infringed on whatsoever. That is, states should 
be protective of the human rights of its people when entering into trade 
agreements and this should be reflective on the trade agreement 
instruments. A human rights-based approach to trade and investment 
entails considering how States‟ obligations under trade/investment law 
agreements might impact on their ability to fulfill their human rights 
obligations; what measures States and other actors should be taking to 
ensure positive impacts and avoid negative impacts; and consideration of 
action that is required to mitigate against any negative impacts that do 
occur.17 
It is worthy of note that the widespread criticism of, and mobilization 
against, trade agreements and investment treaties, particularly given 
governments‟ orientation to focus exclusively on commercial interests in 
negotiations without taking into account their obligations to address 
human rights, the environment and development has become a truancy 
that has displayed itself in the international community and most 
especially the African domain. A significant number case studies indicate 
that pressures from international trade and investment rules to open 
borders for goods and services, to create a “business-friendly” 
environment for foreign direct investment and to strengthen intellectual 
property rights have often contributed to undermining the protection and 
realization of human rights.18 Critics say human rights have been 
adversely affected by globalization for instance right to equality and other 
socio economic rights. The commitment of the Nations to the indivisibility 
of human rights is reflected in the Universal Declaration of Human Rights. 
Human rights are the first responsibility of governments. While 
globalization offers great opportunities, the fact that its benefits are very 
unevenly shared and its costs unevenly distributed represents an aspect of 
the process that affects the full enjoyment of all human rights, in particular 
in developing countries.19 
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4. Protecting Human Rights in Global Trade 
Globalisation which is simply the action or procedure of international 
integration arising from the interchange of world views, products, ideas, 
and other aspects of culture20 has left African states with weak economies 
reeling from its adverse effects. One significant adverse effect of 
globalisation is the erosion of the powers of the sovereign state, 
„…Whereas the state used to be a strong socio-political institution, it has 
now been weakened and incapacitated from fulfilling its traditional 
mandate “for common good for its citizenry,”… at the end of the day, in 
the face of globalisation, the rest of Africa becomes independent by name 
only, rendering even the notion of national sovereignty and democracy 
empty of meaning‟21. In order to prevent her fragile economies from 
foreign exploitation, African states with weak economies have, one time 
or the other, resulted to the use of nationalization as a tool for national 
economic development so as to compete effectively in the global market. 
The Vienna Declaration22 adopted by the World Conference on Human 
Rights (1993) proclaims: 

All human rights are universal, indivisible, and 
interdependent and interrelated. The international 
community must treat human rights globally in a fair and 
equal manner, on the same footing, and with the same 
emphasis. While the significance of national and regional 
particularities and various historical, cultural and religious 
backgrounds must be borne in mind, it is the duty of states, 
regardless of their political, economic and cultural systems, 
to promote and protect all human rights and fundamental 
freedom.23 
 

Corporations play a vital role in economic development of states and the 
effects they have on human rights are mostly negative. Corporation may 
directly violate human rights by itself or in conjunction with another 
actor. This typically involves civil and political rights, such as the right to 
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personal security. For example, a corporation may hire state security 
forces to protect its facilities that engage in torture as occurred in 
Myanmar. Also, a corporation may directly violate rights by prohibiting 
collective bargaining or discriminating against minorities. Corporations 
can undermine the state‟s ability to fulfill human rights law. They use 
their influence to encourage governments to adopt policies of 
liberalization, deregulation and privatization that ignore human rights 
consequences. This effect concerns mostly economic, social and cultural 
rights, which are vital in developing states. Corporations are the engines 
of economic growth upon which states depend for the provision of the 
right to development. Increasingly, corporations are more economically 
powerful and influential than the developing host-states from which they 
extract their profits. 
The protection of human rights at international level gives rise to a 
number of diplomatic legal and moral dilemmas. The fact that the state 
enjoys sovereignty over its economic affairs puts it on a strong platform to 
give legal guarantee to the legitimate interest of the private contracting 
party. Thus, foreign investors, in order to obtain sufficient protection 
against the risk of having their rights nullified and the contractual 
equilibrium disturbed as a result of the state‟s intervention, seek an 
effective system comprising a mechanism which provides sufficient 
protection against this risk.24 
Also, the Proclamation of the Conference on Human Rights25 states that: 

Since human rights and fundamental freedoms are 
indivisible, the full realization of civil and political rights 
without the enjoyment of economic, social and cultural 
rights, is impossible. The achievement of lasting progress in 
the implementation of human rights is dependent upon 
sound and effective national and international policies of 
economic and social development.    

 
Arfat26 also posits that:  

Realizing human rights especially economic and social rights is 
becoming increasingly difficult. One of the most profound 
challenges that we face as a community of nations is to 
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understand better the emerging socio-economic forces and 
forms of globalization, to shape them to serve our needs and to 
respond effectively to their deleterious consequences. Human 
rights can balance forces of globalisation within a just 
international legal framework. Maintaining balance between 
globalisation and protection of human rights should be a 
priority. Human rights are what make us human. They are the 
principles by which we create the sacred home for human 
dignity. Human rights are what reason requires and conscience 
commands. 

 
5. Trade and Investment Agreements 
Economic Development is the development of economic wealth of countries, 
regions or communities for the well-being of their inhabitants. From a policy 
perspective, economic development can be defined as efforts that seek to 
improve the economic well-being and quality of life for a community by 
creating and/or retaining jobs and supporting or growing incomes and the 
tax base.27 
Recent normative developments, including the UN Guiding Principles on 
Business and Human Rights (UNGPs), specify that government and market 
actors have respective duties and responsibilities to safeguard human rights 
in the context of all business activity, including investment. Nevertheless, 
understanding how human rights are relevant to investment and what that 
implies for investment policy making is still nascent. In fact, while there is a 
flurry of activity directed towards bringing company practice in line with the 
UNGPs, a serious gap exists with respect to government policy making. Few 
efforts, if any, consider what the UNGPs imply for investment policy making, 
including in particular international investment agreements (IIAs) and State-
investor contracts given the differentiated duties and responsibilities of 
governments and companies for human rights. 
According to Arfat,28 

A number of U.N. specialized agencies have also addressed the 
question of globalization. This global development is 
sometimes viewed as being responsible for exploitation, and 
other forms of human rights abuses. On the other hand, 
improvements in human rights are sometimes attributed to the 
spread of liberal ideas and movements, which is one of the key 
dimensions of globalization. 
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International institutions and indeed transnational corporations need to 
make considerable efforts to articulate all constituencies, in particular the 
World Trade Organization and other actors engaged in the areas of trade 
and investment of the added value of human rights, including right to 
development, and its application, the importance of policy coherence 
taking into account human rights obligations, standards and principles, 
the need for human rights impact audits and assessments, flexibilities and 
exemptions such as in TRIPs, and remedies.29 
 
Conclusion 
Human rights are the first responsibility of every government, while 
globalization offers great opportunities for citizens and states. The fact its 
benefit are unevenly shared and its cost are also unevenly distributed 
represents an aspect of the process that affects the full enjoyment of all 
human rights, in particular in developing countries. Inequality has also 
risen tremendously, during this period of globalization. Maintaining a 
balance between globalization and defense of human right has to be a 
right of way. 
The major essence of trade globalization is to stimulate economic growth 
of countries, this is done when there is interdependence between countries 
integrating their different economies to forming a formidable force but 
this has been a far-fetched dream. The poorer countries have always been 
at the losing end when demands are made on them because poor finances 
has been an experience that has limited such states or economies. Whilst 
trade globalization is necessary for human capacity building, the need to 
development should also be put into full consideration as stipulated in 
Article 1 of the Declaration on the Right to Development of the United 
Nations General Assembly which states: 

The right to development is an inalienable human right by 
virtue of which every human person and all peoples are 
entitled to participate in, contribute to, and enjoy economic, 
social, cultural and political development, in which all 
human rights and fundamental freedoms can be fully 
realized.30 
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On this wise, the international community have a role to play to enhance 
the development of developing countries by ensuring the protection of 
rights of citizens in such developing countries. Globalization should be 
seen in such light that engages state actors and non-state actors 
involvement in ensuring that trade and investments are not only to foster 
prosperity between economies or states but also to regulate and foster 
peace and anticipating that while it is said that the world is a global 
village, that human rights is also ensued to be protected among state 
parties.   


