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FINANCIAL CRIMES AND ITS IMPACT IN THE PETROLEUM 
INDUSTRY IN NIGERIA 

 
By 

 
C. C. Wigwe* and EKE, John Uzoma** 

 
Abstract 
It has been suggested that financial crimes in the petroleum industry 
in Nigeria is a victimless one whereas, this paper holds a different 
view namely that: the major stakeholders (the federal government of 
Nigeria, international oil companies, and host communities) appear to 
be the perpetrators of financial crimes as well as the victims. When 
one examines the extent of financial crimes in the petroleum industry 
in Nigeria coupled with the value of petroleum and its bi- products, 
the challenges or problems that this paper seeks to highlight becomes 
more apparent in relation to the impacts of these financial crimes 
beyond the petroleum industry because of its effects on the Nigerian 
and global economy. Thus, this paper which adopted the doctrinal 
research methodology sought to examine financial crimes and its 
influence in the Petroleum industry in Nigeria. 

 
Key Words: Petroleum Industry, Financial Crimes, Impact; Nigeria. 
 
1.1 Introduction 
The major stakeholders in the Nigerian Petroleum Industry are the 
International Oil Companies, the Federal Government of Nigeria, the Host 
Communities (consisting of the Chiefs, Elders, women and youths), the 
middlemen between these three, the independent marketers, the Nigerian 
National Petroleum Corporation. This wholesale financial crime applies to 
upstream, midstream and downstream, onshore and offshore without 
exception. The Nigerian National Petroleum Corporation is widely perceived 
as one of the most politicized and compromised institution of any oil 
producing nation. 

 
 
 
 
 
 

* BL; Ph.D (Leeds); SAN; Professor of Law, Dean of Law, Faculty of Law, Rivers State 

University Port Harcourt, Nigeria; Email: ccwigwe@gmail.com. 

** LLB; BL; PhD; Lecturer, Faculty of Law, Department of Public Law, Rivers State 

University. 

 



The Journal of Law and Policy      Volume 2, Issue 2, 2022 

2 
 

The three tier major stakeholders- the Government, International Oil 
Companies, and the Host communities, in the oil industry and the 
middlemen and Government Agencies and Parastatals are also the 
perpetrators of financial crime in the petroleum Industry in Nigeria. This 
makes it very cumbersome to police or detect these crimes. 
 
This paper views the complex web of fraud, corruption and triangular 
transactional arrangement of unequal parties in the petroleum industry 
that creates a breeding ground for a variety of financial crime in the 
industry. Financial crime has created uncertainty as to who gets more 
from this tripartite arrangement. The actual amount received by the 
parties greatly differs from what each party should get if not for financial 
crimes. 
 
2.1 Analysis of the Petroleum Industry in Nigeria 
This thesis examined financial crime in the petroleum industry in Nigeria 
and lessons distilled from financial crime management from the United 
Kingdom, and are now the subject matter for analysis and discussion in 
this chapter. Despite the challenges in defining financial crime globally, 
this thesis accepts the definition that includes oil theft, pipeline vandalism, 
embezzlement, tax evasion, kickbacks, identity theft, cyber-attacks, money 
laundering, bribery and corruption, fraud, financial or material 
maltreatment, financial abuse, the abuse or misappropriation of property. 
The category of financial crime should never be closed as the perpetrators 
will always have ingenious ways to create new categories of financial 
crime and it therefore beholds the national assembly to keep abreast of 
new categories of financial crime, for example, advance fee fraud became 
a prominent feature of financial crime in the 1970s and 1980s respectively. 
Today, it is not as prominent as cybercrime (yahoo yahoo). The literature 
review provided sufficient exposé of the manifold highways and byways 
of the labyrinthine maze of these well-orchestrated financial crimes, some 
of which, calls for detailed analysis of the modus operandi of how these 
crimes are perpetrated both locally and internationally. 
However, this thesis intends to analyze and discuss the future of the 
Nigerian petroleum industry, taking cognizance of the global shift of 
emphasis of over dependence in oil as it is believed that the nation‟s 
Petroleum (Oil and Gas reserve) is fast depleting or diminishing. This 
thesis whilst conceding that this may be the case, questions the validity of 
this suggestion because, Nigeria sadly, still currently relies on the various 
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measurements from the numerous international companies operating in 
Nigeria in order to ascertain its Oil and Gas reserve and the quantum of 
barrels of oil drilled daily. This thesis humbly and respectfully submits 
that this source of determining the quantity of the Nigerian reserve and 
daily production may not be reliable as it could be susceptible to Fraud, 
Corruption and Oil Politics. This thesis further submits that as a result of 
natural recycling process of industrial and domestic waste including 
decomposed animals (human body) and plants over the years, there will 
be an increased petroleum reserve in Nigeria and elsewhere, coupled with 
the fact that Oil and Gas exploration in Nigeria continues to widen, for 
example, the current exploration of Oil and Gas in the Chad Basin, all be it 
at enormous cost to the tax payers particularly when compared to the cost 
of Oil exploration in the Niger Delta region by the colonial masters and 
the International Oil Companies as detailed above in the major events in 
the history of the Nigerian Oil and Gas.1 
The Nigerian Oil and Gas industry is admittedly the largest on the African 
continent, however, even the question of the percentage contribution of 
the oil industry to the Nigerian economy is tainted with oil politics and 
financial crime in the sense that, there is a varied claim as to the 
percentage contribution of the petroleum industry to Nigeria‟s economy, 
for example, some Reviewed Literature above, appears to suggest that 
although the petroleum industry is important because government 
revenues and foreign exchange still heavily rely on this sector, it is 
claimed in fact that it only contribute a small part of the country‟s overall 
diversified economy (nine percent).2 
On the other hand, others claim that the Nigerian economy is monolithic 
in nature to the extent that ninety percent of the economy is dependent on 
Oil and Gas revenue.3 
In light of the above, this thesis wonders where the truth lies and the 
reason and cause for this disparity. The stakeholders are entitled to know 
with certainty, how much revenue in real terms and percentage is 
generated from the petroleum industry and their respective shares 
thereof. It should not be a matter of conjecture or speculation, but hard 

                                                           
1
NNPC<http://www.nnpcgroup.com/NNPCBusiness/Businessinformation/OilGasinNi

geria/IndustryHistory.aspx> accessed 12 August 2016. 
2
 G Etikerentse, Nigerian Petroleum Law (2

nd
edn, Dredew Publishers 2004) 6 

3
Sebastine Obasi, ‘Nigeria’s oil production declines to 1,388mbd in 1Q 2017’ 

Vanguard (Nigeria, 6 June 2017) <http://www.vanguardngr.com/2017/06/nigerias-oil-

production-declines-1388mbd-1q-2017/> accessed 19 July 2017 

http://www.nnpcgroup.com/NNPCBusiness/Businessinformation/OilGasinNigeria/IndustryHistory.aspx
http://www.nnpcgroup.com/NNPCBusiness/Businessinformation/OilGasinNigeria/IndustryHistory.aspx
http://www.vanguardngr.com/2017/06/nigerias-oil-production-declines-1388mbd-1q-2017/
http://www.vanguardngr.com/2017/06/nigerias-oil-production-declines-1388mbd-1q-2017/
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facts that will lead to positive and definitive measurement of the quantity 
of oil produced by the international oil companies.4 
The Nigerian petroleum industry is not unique in attracting Financial 
Crime particularly, fraud, corruption and oil theft, however, the manner 
and extent of it in Nigeria has been alarming to the extent of having many 
special reports written about it. This paper has highlighted two of such 
reports above, namely: The International Maritime Bureau-Special Report: 
Nigerian Oil Frauds,5 and The Petroleum Revenue Special Task Force.6 
These two special reports as well as other Literatures Reviewed above 
enabled this thesis to distil the major and more prevalent types of 
Financial Crime in the Petroleum Industry in Nigeria to be as follows: 
Piracy, Kidnapping, Corruption, Fraud, Theft, Extortion, Money 
Laundering, Bribery, and Illegal Arms deal, Pipeline vandalism, Oil 
Bunkering/Illegal Refining, Environmental pollution and Gas flaring. 
The Petroleum Industry in Nigeria is a microcosm of Nigeria; therefore, all 
types of Financial Crime in Nigeria would be prevalent in the Petroleum 
Industry. This thesis has merely highlighted the major Financial Crimes 
that are said to be widespread in the Petroleum Industry distilled from the 
Legal Framework in Chapter three above. Suffice it to say that these 
Financial Crimes are indeed prevalent, how have they been managed thus 
far or what efforts have been made to curb it? Who are the perpetrators 
and victims? Is it in fact a victimless crime? 
The efforts that have been made to curb Financial Crime in the petroleum 
industry in Nigeria can be seen from the Economic and Financial Crimes 
Commission (EFCC) cases below. A combined analysis of the prosecuted 
cases by the EFCC and the major stakeholders are the Nigerian 
government officials, the International Oil Companies and their 
employees, as well as the host communities. Financial Crime in the 
petroleum industry in Nigeria is not a victimless one as some have 
suggested but unusually, the victims and the perpetrators are the same 
namely: The Nigerian Government officials, the international oil 

                                                           
4
 Christina Katsouris, Aaron Sayne, Nigeria’s Criminal Crude: International Options 

to Combat the Export of Stolen Oil (Chatham House 2013) 1 
5
International Maritime Bureau, Special Report: Nigerian Oil Frauds (1

st
edn, 

Witherby & Co. Ltd. 1989) 
6
 Nuhu Ribadu and Olasupo Shasose, ‘Confidential Draft: Report of The Petroleum 

Revenue Special Task 

Force’<https://www.premiumtimesng.com/docs_download/Report_of_the_Ribadu_le

d_Petroleum%20Revenue%20Special%20Task%20Force%202012.pdf> accessed 12 

September 2017 

https://www.premiumtimesng.com/docs_download/Report_of_the_Ribadu_led_Petroleum%20Revenue%20Special%20Task%20Force%202012.pdf
https://www.premiumtimesng.com/docs_download/Report_of_the_Ribadu_led_Petroleum%20Revenue%20Special%20Task%20Force%202012.pdf
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companies, and the host community. The security agencies and foreigners 
from neighboring countries are often co-conspirators and participis criminis 
(aiders and abettors). 
A synthesis of the conceptual framework of this thesis reveals that there is 
Financial Crime in the petroleum industry in Nigeria and also explains 
what Financial Crime is. We do not wish to dwell on these in this chapter 
but to concentrate one‟s mind on the various types of Financial Crime that 
is said to be endemic in the petroleum industry in Nigeria. 
It is pertinent to note that this is not an exhaustive nor comprehensive list 
of the various Financial Crimes that bedevil the Nigerian petroleum 
industry, but these are the major ones that adversely affect the industry 
and its economy. There is no known scientific, legal nor a universal 
Financial Crime management technique that will completely eliminate 
these Financial Crimes from the Nigeria petroleum industry and the 
reason is as seen from the various uses of petroleum and its bi-product 
such as the 101 things made out of petroleum (The Black Liquid Gold),7  
and the unquenchable thirst for and use of petroleum by the developed 
and developing world that has been aptly described as Oil on the Brain,8 
or The End of Oil: the Gulf, Nigeria and Beyond.9 
 
2.1.1 The Role of the Nigerian Military in Oil Theft 
Cases of alleged participation of members of Security Agencies and 
Armed Forces in oil theft include:  

i. In the years from 2000, over a dozen retired Military Officers, 
including a Rear Admiral, was arrested on suspicion of oil theft, 
but were later freed without charge. 

ii. A Brigadier General, and the commander of the Joint Task Force 
(JTF) as it then was, that patrols parts of the Niger Delta, was 
relieved of his post in March, 2006 allegedly due to his involvement 
in illegal oil bunkering. 

iii.  Ships impounded by the JTF and or Navy, have allegedly been 
released under political pressure, or have gone missing, only to 
subsequently turn up, reflagged, repainted, and renamed. 

iv. Ships engaged in oil theft are reported by security and oil company 
sources to have passed freely through Maritime checkpoints, in full 
view of Military patrol. 

                                                           
7
 Diezani Alison-Madueke, The Challenge of Change (Foreign Investment Network 2014) 21-25 

8
 Lisa Margonelli, Oil On The Brain(1

st
 edn, Broadway Books 2007) 4 

9
 Paul Middleton, The End of Oil: the Gulf, Nigeria and Beyond (Magpie Books 2007) 6 
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v. Rank-and-File JTF Officers standing guard at illegal tap points and 
providing armed escort to ship loaded with stolen crude have 
allegedly been observed to sometimes occur. 

vi. Some members of the security forces also claim that officers lobby 
strongly to be posted to the Niger Delta region, while others 
pointed to cases where senior officers who refuse to turn a blind 
eye to theft, or refuse to participate in oil theft were redeployed. 

 
During the Military rule, it is said that some top Army or Navy Officers 
stole oil or allowed others to do so in order to enrich themselves, maintain 
political stability, and some say that oil theft also allowed Nigeria to bust 
tight opaque quotas. The leg work was carried out by local and foreign 
intermediaries. The Lebanese and Greek actors were most often suspected. 
Some say that illegal bunkering in Nigerian crude oil probably started in 
the late 1970s or early 1980s when the country was under military rule. 
However, this thesis most humbly and respectfully disagrees, particularly 
in light of the history of Nigeria from colonization which coincided with 
the unlawful scramble for oil in Nigeria.  
Whilst this paper can understand the reasons for that view which is the 
period that land ownership in Nigeria was removed from individuals, 
families, and communities, and purportedly held on trust for the common 
use and benefit of all Nigerians, the combined effect of the Land Use 
Decree and the Petroleum Act, which admittedly, appears to be a 
watershed of fraud and corruption by government against the governed.  
This should not exonerate the colonial masters from their direct role in 
theft, fraud and corruption in the Nigerian oil industry, and their indirect 
role through the various IOCs in modern times, for example, despite the 
fact that Nigeria has the latest state-of-the-art equipment for 
measurement, we still rely on the IOCs as to the amount of oil they tell us 
is drilled. The absence of a database and close monitoring of quantity of 
oil drilled over a given period, makes a comparative analysis and an 
accurate assessment of the amount of oil stolen during the successive 
military regimes and that stolen during the colonial era viz a viz: the 
democratic dispensations impossible to ascertain. In other words, the 
academic question of who stole more of the nation‟s oil remains a matter 
of conjecture.  
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2.1.2 Other Aspects of Financial Crime in the Nigerian Petroleum 
Industry 
The list is in-exhaustive but here are some examples of other Financial 
Crimes that directly or     indirectly impact on the Nigerian economy and 
the world: The vexed question of compensation for compulsorily acquired 
land for oil and gas exploration by government as compared to 
acquisition by the IOCs for the same purpose, and the disparity therein, is 
yet another example of fraud against land owners. Whilst compulsorily 
acquired land by government is not assessed on the bases of market value 
for the land but only for crops, economic trees, structures and installations 
on the land, the same acquisition of land for petroleum exploration by 
anyone else would be assessed and compensated for on the basis of 
market value of the land. 
Arms deal, Racketeering, and Kidnapping are not unknown in the 
industry. Financial Crime in the petroleum industry includes fraud and 
corruption that gives right to other financial crimes such as: money 
laundering which has been referred to as a conduit or a means by which 
illegally obtained money is legitimized.10 
Tax fraud is a very important aspect of Financial Crime in the petroleum 
industry that is often ignored or taken for granted. It is difficult if not 
impossible to put a figure or accurately assess the amount of financial or 
economic loss to the nation, arising out of, or owing to Financial Crime in the 
petroleum industry. Whatever the amount of financial loss due to crime, it 
does not include the additional loss in tax revenue that could have been 
realized or generated if not for the financial crime. This is a more reason why 
time, energy, and money should adequately be invested in an effort to 
minimize if not eradicate, financial crime and its consequences generally in 
Nigeria but particularly in the petroleum industry. 
Gas flaring, environmental degradation and pollution continues to pose 
health hazards and an unwelcomed curse to the host communities that 
should be the ultimate beneficiaries of this life fluid or black liquid gold 
(crude oil). A state of affair that has been ignored due to fraud and corruption 
and would be met with zero tolerance in the developed world. For example, 
compare the oil spillage in Ogoni, the Ken Saro Wiwa‟s case, to any oil 
spillage in the developed world. As a matter of fact, suggestion of new laws 
has been made by Mathew Hall and others and they posit thus: 

                                                           
10

Nlerum S Okogbule, ‘Official Corruption and the Dynamics of Money Laundering 

in Nigeria’ (2007) (14) (1) JFC, 53 
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The concept of „ecocide‟ refers to extensive damage, 
destruction or loss of the ecosystems of a given territory and 
includes both natural…and anthropocentric…causes for the 
harm. From a legal and criminological perspective, it is 
argued that if such harms occur as a result of human agency, 
then these acts or omissions should be defined as a financial 
and other crimes against humanity…11 

 
The degradation of the environment could be as a result of water, soil or 
land, and air pollution.12 For concretization, Section 245 provides thus:13 

Any person who corrupts or fouls the water of any spring, 
stream, well, tank, reservoir, or place, so as to render it less 
fit for the purpose for which it is ordinarily used, is guilty of 
a misdemeanor, and is liable to imprisonment for six 
months. 

 

According to SciTech Africa, oil spills are a major source of hazardous 
wastes in Nigeria.14 The organization reports further that:15 

The petroleum and petrochemical industries are the major 
sources of environmental hazard materials in the country. 
From 1976 – 1996, there was a total of 4,835 spills in Nigeria 
resulting in a spill volume of 2.3 million barrels of crude 
oil…This accounted for about forty percent of total oil spills 
of the Royal Dutch/Shell Company. 

 

2.1 International Aspects of Financial Crime in the Petroleum Industry 
in Nigeria: Consequences on the International Community and the 
Nigerian Image 
This aspect of Financial Crime in the Petroleum Industry in Nigeria, is 
well encapsulated in a Special Report: Nigerian Oil Frauds, and 
summarized as follows:16 

                                                           
11

 M Hall and others, ‘Introduction: Green Criminology in the 21
st
 Century’ in 

Mathew Hall and Others (eds), Greening Criminology in the 21
st
 Century: 

Contemporary Debates and Future Directions in the Study of Environmental 

Harm’<http://books.google.com.ng/books> accessed 5 September 2018 
12

NESREA s 37 
13

CCA s 245 
14

 U Edward-Ekpu, ‘Hazardous Wastes in Nigeria: Problems and Challenges’ SciTech 

Africa (Nigeria, 4 July 2017) <https://scitechafrica.com/2017/07/04/hazardous-waste-

in-nigeria-problems-and-challenges/> accessed 7 September 2018 
15

Ibid 

http://books.google.com.ng/books
https://scitechafrica.com/2017/07/04/hazardous-waste-in-nigeria-problems-and-challenges/
https://scitechafrica.com/2017/07/04/hazardous-waste-in-nigeria-problems-and-challenges/
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This is London based international maritime organization or bureau 
produced special reports on Nigerian oil frauds with the rationale of 
bringing to the attention of the oil industry, worldwide, not only the 
actual situation existing at the time, but the potential that is always there 
to be exploited by international criminal elements. 

1. That small and medium sized companies around the world were 
defrauded of substantial sums of money by fraudulent individuals 
who purport to sell Nigerian Crude Oil. 

2. A lot of these individuals were identified and some arrested in 
1989, in the belief that the arrest will prevent others from repeating 
the fraud. 

3. This effort of identification and arrest did not succeed as a 
deterrent as cargos of Nigerian crude oil continued to be 
fraudulently offered for sale.  

4. A data bank of these fraudulent individuals and their offences were 
collated by the International Maritime Bureau and this gave rise to 
this Special Report as the Bureau felt that there was an urgent need 
to expose to the international trading community, the Nigerian Oil 
Fraud phenomenon in the hope that it will prevent more traders 
from been defrauded. 

5. The purpose of this Special Report, it is said was to create 
international awareness of the fraud and its methods which when 
combined with preventative advice, could succeed in stopping the 
phenomenon. 

6. This paper hasten to add that whilst the purpose of the Special 
Report (awareness and preventative advice) is understandable, it 
nonetheless remains an embarrassment and bad image laundry for 
Nigeria. 

 
The Special Report acknowledged Nigeria as one of the wealthiest 
countries in the continent of Africa and that oil, is the greatest single 
natural resource. This country at this time, has long also suffered from 
shortage of foreign currencies and a as result, insurance and documentary 
frauds such as over or under invoicing, and container fraud, were very 
common in order to break the country‟s currency control regulations. This 

                                                                                                                                                               
16

International Maritime Bureau, Special Report: Nigerian Oil Frauds (1
st
edn, Witherby & Co. 

Ltd. 1989) 5 
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is yet another type of unwelcomed Financial Crime that plagues the 
country arising from the petroleum industry though not exclusively.17 
A huge number of spurious letters of credit was sent all over the world 
requesting for immediate delivery of goods to Nigeria by air in the late 
1970s and early 1980s. Goods were sent in good faith by the international 
commercial communities only to later discover that the letters of credit 
was a forgery. The fraudsters were very knowledgeable in the oil trade 
and commercial transactions generally because, they opted for air 
transport rather than sea to enable the goods collected by the consignee 
before the discovery of the complex web of deception and well-
orchestrated fraud. 
In some other cases, cargos were sent by sea on a document - against - 
payment basis. In this instance, goods were collected from the ship‟s agent 
at the discharge port by presenting false bills of laden thereby, bypassing 
the banking system where the original, genuine documents were lying 
awaiting payment. A decline in the Nigerian economy at that time, meant 
an increase in the incidents of fraud emanating from Nigeria. This 
continued to affect other areas of international trade as legitimate 
international businesses were nervous to do legitimate business with 
Nigerians. This further compounded the economic reality in Nigeria. It is 
worthy of note also that the fraudsters concentrated their efforts in selling 
Nigerian crude oil which is far more attractive to the rest of the world 
hence, the vulnerability of the international oil traders becoming victims 
of this fraudulent oil transactions. 
This problem first emerged in London and subsequently spread to other 
parts of Europe and the United States. Whilst these areas remained the 
focus of the phenomenon, isolated incidents were reported in Japan and 
the Middle-East. 
 
3.2 Nigerian Oil Fraud 
This can essentially be divided into two categories namely:18 

a. Documentary Fraud 
b. Advance Fee Fraud 

 

                                                           
17

International Maritime Bureau, Special Report: Nigerian Oil Frauds (1
st
edn, Witherby & Co. 

Ltd. 1989) 7 
18

International Maritime Bureau, Special Report: Nigerian Oil Frauds (Witherby & Co. Ltd. 

1989) 10. 
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Documentary Fraud: The Report goes on to say, is where the fraudster 
(the seller) uses false documents to persuade the buyer or his bank that 
cargos has been consigned to the buyer and thus obtains the purchase 
price from him. 
 
Advance Fee Fraud: The Report further states that, it is where the 
fraudster (the seller) persuades the buyer to part with a sum, relatively 
small compared with the potential profit, in advance of delivery of the 
goods. Once again, false documents are used to persuade the buyer that 
the goods are on the way to him. 
The aim of the Nigerian Oil Fraud is the extraction of an „advance fee‟ or, 
less often, the full purchase price of the oil from the victim (the buyer). 
The buyer is led to believe that the seller has a quantity of Nigerian crude 
oil to sell. This belief is based on false documentation presented to the 
buyer or his bank by the fraudulent seller, the details „modus operandi’ are 
as set out below. 
 
3.2.1 Modus Operandi 

 The sellers are often the fraudsters and would be referred to as- such 
herein after and are usually of Nigerian origin. Most victims (buyers) of 
the fraudsters (sellers) description is that they are well dressed, well-
spoken and give the impression of being persons of substance. Above all, 
they never forget to mention their close connections with influential 
people in Nigeria. 
The buyers (who are often the victims) are usually small to medium sized 
companies who are able to raise approximately $250, 000 as initial 
payments. The buyers have not all been involved in oil trading, some are 
news agents, travel agents, and those involved in diverse businesses have 
been victims of the fraud. The buyers became attracted to the transaction 
by the common desire to make usually substantial profit from a single 
transaction - a sentiment which place them into the hands of the 
fraudsters. 
There may be slight variations to this theme but by and large, the 
sequence of event remains the same as to the Modus Operandi described 
below is typical of the fraud: 

The sellers contact a number of potential purchasers by telex/fax 
offering a cargo of Nigerian crude oil, typically in the region of One 
Million (1,000,000) barrels. Contact may also be made personally to 
buyers through business acquaintance and friends.  
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The sellers inform the buyers that they have special authority to sell this 
consignment which is outside the usual marketing channels of the 
Nigerian National Petroleum Corporation (NNPC). This consignment on 
offer, has been variously described as:19 

a. Task force allocation (authority comes from the armed forces) 
b. Diplomatic equity lifting 
c. Presidential lifting 
d. Barter cargo 

 
The offer price of this oil is usually lower than the current market price. 
Initially, the price difference was in the region of $2-3 per barrel. They 
would fix the price difference more in the region of a few cents per barrel. 
This presumably is because too great a price difference causes potential 
buyers to suspect the offer. Sellers impress upon the buyers that as these 
are special allocations of crude oil, they must keep the transactions secret. 
Buyers are often advised that the highest echelons of power in the Armed 
forces/Nigerian National Petroleum Corporation (NNPC)/Nigerian 
Government are involved in the deal. 
It may be implied that army generals or tribal chiefs are selling these 
cargoes privately to fund themselves overseas, sometimes the cargoes are 
identified as rewards from the President himself. 
More recently, interested purchasers were shown letters from construction 
or engineering companies claiming ownership of the cargoes. These were 
said to be in payment for construction contracts undertaken in Nigeria. 
Buyers are warned that if the details of the offer are leaked to anyone else 
the buyers will immediately forfeit the right to purchase the cargo and 
any sums paid in advance. 
Once the buyers show interest, the Sellers inform the Buyers of the 
procedure by which this cargo will be purchased. A copy of these 
“procedures” is attached at Appendix II of the full report. In fact, the 
“Procedure” does not officially exist, they are no more than a figment of 
the fraudsters‟ imagination designed to lure the buyers into thinking that 
they are dealing with an official purchase. Any trader experienced in 
Shipping and trading procedure will realize that some of the procedural 
details are unusual if not impractical. 
Most Buyers may be naturally suspicious of purchasing a cargo in this 
clandestine manner. To counter this, the sellers assure them that they need 

                                                           
19

 (n 18), 12 
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not pay for the cargo until it arrives at destination. The sellers will seek an 
advance payment of some USD 250,000 in the form of cash, or a direct 
payment into the master‟s account or even in the form of a Bank guarantee 
before a letter of credit for the full value of the cargo is opened. It is 
understood by both parties that these advanced amounts will be deducted 
from the amount of the letter of credit when the cargo is delivered. In 
cases where payment is by letter of credit, the seller‟s bank informs the 
Buyer‟s bank that they are holding an invoice for the purchase of a 
quantity of barrels of Nigerian Crude Oil. The Seller‟s bank will require 
that within 48 hours of their confirmation they have received documents 
from Nigeria confirming that the stated cargo has been lifted, the Buyer‟s 
bank undertakes to open an acceptable, irrevocable, confirmed, divisible 
and transferrable letter of credit issued by a prime bank in favour of the 
designated account with the seller‟s bank for the value of the cargo, 
payable upon authenticated delivery except for immediate payment of, 
say, USD 250,000 to the seller‟s account to cover “port costs”. 
The documents to be received at the seller‟s bank will be specified as 
being the following:20 Shipper‟s Bill of lading and custom clearance; Cargo 
Manifest; Certificate of Quality; Loading times sheet; Tanker Ullage 
Report; Certificate of Tanker Inspection; Master‟s Receipt of samples; 
Allocation slips from Nigerian Port Authority; Certification of Quantity; 
Tanker Port Performance Sheet; Master‟s Receipt for Documents; 
Insurance Certificate from Acceptable Insurer; Lloyds shipping survey 
report certifying ship is in International Waters. This list is sufficiently 
long and detailed to impress the Buyer and perhaps the seller‟s bank 
which is being used to give credibility to the transaction. Whatever 
suspicions the Buyer may have will be dispelled by the fact that he is only 
the “Port Costs” of USD 250,000. Any remaining doubts will be nullified 
by the expectation of the massive profit seen in the deal. 
The necessary undertaking is in due course given by the bank to the 
seller‟s bank. After an appropriate time has elapsed, a set of documents 
arrive at the seller‟s bank/ they conform to the list of documents set out 
above. The Buyer‟s bank and, in turn, the buyer are informed of the 
arrival of the documents and that they have 48 hours to open the letter of 
credit. 
The Buyer‟s Bank and or/ the Buyer may also receive a telex from the 
“Master” of the carrying vessel confirming that he has loaded the Bill of 
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lading quantity of barrels on board for the stated destination to the order 
of the Buyers. Before opening the letter of credit and making the initial 
payment of USD 250,000 the Buyers may wish to make a few checks. He 
might endeavor to examine the documents. The documents would appear 
to be perfectly genuine to the untrained person. They would all bear 
impressive Nigerian national Petroleum corporation stamp and be on 
NNPC letter headed paper. 
He might contract his own agents in Nigeria to confirm that the vessel has 
indeed called at the loading port and loaded the cargo, in which case, the 
answer would probably confirm the loading of the precise quantity cargo 
declared as being loaded on board. On occasion, the Buyers have shown 
copies of a “Charter Party Agreement” ostensibly signed by the master of 
the vessel, the Nigerian Ship‟s Agent, and an NNPC official as further 
evidence that the cargo was bound for their company. 
Having satisfied himself that the cargo was loaded on board to his 
account he would instruct the bank to issue the required letter of credit 
and pay the initial payment of USD 250,000 to the sellers and await the 
cargo at the destination port. During the voyage time, the Buyer could 
well sell the cargo to another purchaser at the market price in order to 
realize the potential profit. 
Also during the voyage, the buyers might well cause instructions to be 
issued to the master of the vessel to go to different destination port. This 
the Buyer will do in good faith as he believes himself to be the owner of 
the cargo. Upon arrival of the vessel at the discharge port the legitimate 
buyer would instruct the ship‟s agent to discharge the cargo to his order 
only to find that another apparent buyer or buyers would be doing the 
same thing at the same port or would be making long distance claims on 
the cargo from another port where they expected the cargo to be. 
Many buyers at this stage have instructed lawyers and commenced an 
action against the vessel for wrongful delivery. In the courts it is quickly 
established that the owner of the cargo is not the buyer but the other part 
who purchased it either directly from NNPC, the major oil companies or 
those companies having long term purchasing (LTP) Agreements with 
NNPC (see Section 6.6.2). The Buyer has lost the “advance fee” of USD 
250,000. One of the bases upon which this thesis arrived at the conclusion 
that there is no serious academic work been undertaken in this vital area 
of research is supported by political and social scientists. One of  such 
views is that of Duncan Clarke, an Economist who posits that Nigeria 
attracted several writers on oil and the best of these in his view, are those 
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“written as journalist‟s portrayal of the political innards and social drama 
up to 2000, Karl Maier‟s- This House has Fallen: Nigeria in Crises, a Take 
on Chinua Achebe‟s Classics”.21 
It remains the view of this thesis that Financial Crime in the Petroleum 
Industry in Nigeria, should be examined from a legal standpoint in terms 
of Criminal Liability in the Petroleum Industry in Nigeria in the hope that 
Criminal Liability in the Petroleum Industry in Nigeria would be at par 
and as developed as Civil Liability in Nigeria. One major distinction 
between this thesis and that of the Economist is that, his work was about 
the Struggle for Africa‟s Oil Price and therefore not exclusively about 
Financial Crime in the Petroleum Industry in Nigeria. Additionally, he did 
not examine the challenges in the oil industry from the legal standpoint 
but economic for example, he like this thesis, looked at the effect of 
Military rule, Dictatorship, and Flawed Politics allied to rampant 
mismanagement as the challenge and linked it to the reason for the deep 
impoverishment found from Lagos slumps to Ogoni land.22 Whilst this 
thesis agrees with this view, it is an incomplete narrative since Military, 
Dictatorship, and Flawed Politics did not discover petroleum but, the 
Colonial Masters whose economic interest remains a vital influence in the 
political and every other aspect of life in Nigeria today and consequently, 
the high rate of poverty. He goes on to refer to Karl Maier‟s revelation of 
the inner workings of the clan-driven Ogoni walls against the Nigerian 
State and the international oil corporates. This wall continues and has 
widened beyond Ogoni land. He further states that one failed Nigerian 
Coup in April 1990, was an attempt to remove the Northern States of 
Bauchi, Bornu, Kano, Katsina, and Sokoto from their clutches or 
stranglehold over Abuja by the minority Niger Delta.23 There are still 
signs of secessionism, an example of which we are all aware of the current 
Nnamdi Kanu and the Indigenous People of Biafra (IPOB). It remains his 
belief that Military rule has not been banished forever in Nigeria because, 
it is widely accepted in recent times that general election in Nigeria was 
all about which General will be elected apart from the recent election of 
2007 of Umaru Musa Yar‟adua and his successor Goodluck Ebele 
Jonathan. 
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Duncan Clarke further refers to Karl Maier‟s findings of a moral vacuum 
at the heart of the past governments that Ex-President Obasanjo 
imperfectly sought to address on taking office in February 1990. He 
described Nigeria as a Potpourri of villages: a complex of over 150 Middle 
belt ethnicities, and Delta communities wanting to claim the oil bounty 
from the ancient city states of Hausa land and the Fulani Islamic empire 
having been juxtaposed with the plethora of Christians and Animists. The 
outcome of which not surprisingly, was the Biafran war that raged 
between 1967 and 1970. Today, Nigeria is faced with the Boko Haram 
insurgents of the North Eastern Nigeria, the Islamic Fundamentalists in 
Kaduna that led to a lot of bloodshed as a result of clashes with the 
Nigerian armed forces, the Niger Delta Militants/Avengers, and the 
Indigenous People of Biafra (IPOB). This climate is not just a recipe for 
criminality and wanton destruction of lives and properties but, does not 
attract inward investment particularly, in the Petroleum Industry but 
rather increases poverty, recession, and makes the Sustainable 
Development Goals (SDG) of 2030 an unrealistic dream. 
The Niger Delta is a particularly popular locus for comment as the authors 
of the next gulf, for example, implicate the UK, USA, and Corporate oil in 
this zone of long term, low-intensity conflict, where conflagrations have 
played a role in the crude price upturn over the past 2 years. An 
Environmental Social Justice group have active members who focused on 
the well-known Ogoni struggle against Abuja and hold the view that the 
USA and the UK are preparing a new century of plunder in Africa, 
especially in Nigeria. This may well explain why the Nigerian 
Government are now looking up to China in the hope that China will do 
better than the USA and the UK, but this thesis hasten to add that this 
may well be a case of jumping from „frying pan to fire‟. Duncan Clarke 
continued to state that the travails of the Delta communities are depicted, 
their armed gangs seem as an outcome of ultra-exploitation. Corporate oil 
and Anglo-American Empire are held uniquely responsible. This thesis 
cannot agree more as this is consistent with the history of Financial Crime 
in the Petroleum Industry in Nigeria. Duncan Clarke further states that 
the spin equates this triangle of interests with the old Atlantic slave trade. 
The contemporary oil trade forms a new version of the traditional 
triangulation of historical pillage: investment comes in, oil goes out, and 
the Delta region is impoverished and brutalized. The essential message he 
states is that a new gulf crisis is upon us involving the Gulf of Guinea. All 
manner of American interests coalesces around this critical source export 
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crude. He drew a nexus between the Military (including the Pentagon) 
and corporate oil is said to be forming. Indeed, he continued to say that 
the US might well be moving towards a declaration that the Gulf of 
Guinea is an area of „vital interest‟. 
On what he refers to as the Nigeria‟s legendary oil corruption, at times a 
metaphor for larceny on a grand scale. He refers to A.A. Nwankwo‟s work 
on the stolen billions and the looting of the State in the oil era to the end of 
the 20th century. The details on funds taken, dodgy oil deals, kickbacks in 
State contracts, and the names of Political and corporate miscreants are 
detailed in a financial expose implying official theft of mind-boggling 
proportions. The key claim is that during the period 1973 to 1990, over 
80billion dollars ended up in private accounts abroad, a result of 
primordial banditry. Years of decay and a rotten state opens Pandora‟s 
Box as the power elites ate the lunch of ordinary Nigerians. Repeats of this 
show appear to have continued into the 21st century, despite efforts to 
contain this virus of primitive accumulation. 24 
The writer is an expert in economics, and approached his work from that 
standpoint by engaging over 500 (five hundred) energy companies 
including state oil players from 6 (six) continents. He provided ground 
breaking insights into the African continent‟s oil history, economics, and 
fragmented geopolitics, and its inter-relationship with wars and social 
conflicts arising in and around the rush for oil and gas assets that 
represents a potential locomotive for the continent‟s economic future. It 
follows therefore that the rationale behind his work is an exposé of 
knowledge with a view to encouraging change in socio-economic and 
geopolitical development of Africa. 
 
4.1 Petroleum Swap 
This is not a crime but an avenue for financial abuse since it involves 
exporting crude oil from Nigeria to be refined beyond the seas and 
imported back into Nigeria for domestic use and consumption, despite the 
fact that Nigeria has three government owned refineries that are not 
functioning to its optimum and therefore, creates opportunity for 
privately owned refineries within the country such as the one that is been 
built by Alhaji Aliko Dangote and a plethora of illegal model refineries 
that are not properly supervised, creates environmental hazards such as 

                                                           
24

Duncan Clarke, Africa: Crude Continent – The Struggle for Africa’s Oil Price 

(Payback edn, Profile Books 2010) 37 



The Journal of Law and Policy      Volume 2, Issue 2, 2022 

18 
 

the „Black Sooth‟ that plagues the Niger Delta region (the oil producing 
part of Nigeria), that ought to be the major beneficiaries of the oil revenue.   
Oil swap deals are currently legitimate and legal in the sense that it has 
the blessings of the Nigerian National Petroleum Corporation but, creates 
opportunity for unmitigated corruption and fraud. 
The Nigerian National Petroleum Corporation (NNPC) has rolled over its 
crude for oil products contracts worth about $6 billion by six months until 
the end of the 2018, the Group Managing Director of the corporation, Dr. 
Maikanti Baru, has said.25This is coming as a report from the World Bank, 
the Nigeria Biannual Economic Update, has shown that two unbudgeted 
costs incurred by the federal government in 2017 may have contributed to 
the reduction in oil revenues that it could have earned within the year.26 
 
4.2 Financial Crime Cases in the Petroleum Industry in Nigeria  
It appears that there is no corporate criminal responsibility in Nigeria, and 
the directors of the international oil companies or the companies as a 
separate legal entity are seldom held criminally liable for the offence 
committed by their representatives. There is no reason why there should 
not be legislation to enable the corporate veil to be lifted as is obtainable in 
the United Kingdom. 
This thesis ponders why civil liability in the petroleum industry in Nigeria 
is so advanced when compared to criminal liability in the petroleum 
industry in Nigeria and proposes that criminal liability and Financial 
Crime in the petroleum industry in Nigeria should be taught as part of 
petroleum law syllables in its tertiary institutions. 
The opaque nature of the petroleum industry of Nigeria, coupled with 
widespread industrial scale and labyrinthine maze of corruption in the 
petroleum industry, meant that there are only very few decided cases of 
Financial Crime that are directly relevant to the petroleum industry. 
Amongst these very few decided cases, are recent cases that are not 
directly emanating from the petroleum industry but are relevant in the 
sense that, they are the Nigerian government‟s own stake from the 
petroleum industry that are siphoned through a complex web and well-
orchestrated fraud and money laundering. Majority of these cases are 
financial crimes currently been prosecuted by the Economic and Financial 
Crimes Commission, and the Independent Corrupt Practices Commission. 
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It is uncertain as to what percentage of the Nigerian revenue that is 
derived from the petroleum industry, but suffice it to say, the oil and gas 
sector accounts for about ten percent of gross domestic product, and 
petroleum exports revenue represents eighty-three percent of total exports 
revenue.27 
An examination of the various institutions charged with the responsibility 
of investigating, prosecuting financial crime in the petroleum industry in 
Nigeria, are clearly understaffed, underfunded, and overwhelmed with 
more cases than they have the capacity to deal with and consequently, 
have very little scope to focus on financial crime in the petroleum industry 
in Nigeria which should be Germaine to their functions since the bulk of 
the nation‟s economy is currently derived from the petroleum industry. 
A combination of this reason and lack of transparency in the petroleum 
industry despite the 12 Anti-Corruption Laws, explains why there are 
very few financial crime cases directly relevant to the Nigerian petroleum 
industry. An example of how busy if not overwhelmed and weak the 
Nigerian institutions are in combatting financial crimes in the petroleum 
industry is that, this thesis examined 62 cases of financial crimes from the 
Economic and Financial Crimes Commission records,28 and only a few of 
them was directly related to financial crime in the petroleum industry in 
Nigeria even though arguably, the overwhelming majority of them were 
indirectly relevant to financial crime in the petroleum industry in Nigeria. 
Since Nigeria‟s income is largely derived from the petroleum industry, 
any subsequent misappropriation of those funds (Nigerian government 
share of profit) can be considered financial crime in the petroleum 
industry. 
There are notable high-profile cases of financial crime in the petroleum 
industry in Nigeria and this thesis have highlighted some of them in 
details below. 
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4.2. 1 The Case of Malabu Oil29 
A week after he was charged by the Economic and Financial Crimes 
Commission in Abuja, Italian authorities have indicated their intention to 
file criminal charges against a former Minister of Petroleum, Dan Etete, for 
his involvement in the $1.1 billion Malabu oil deal. The prosecutors filed 
the notice in a Milan court last. The EFCC slammed a seven-count charge 
of money laundering and fraud on Mr. Etete and others on December 20 
at the Federal High Court, Abuja. 
Apart from Mr. Etete, another Nigerian identified as Chukwuemeka Obi, 
is also among the 11 individuals to be charged by the Italian authorities. 
Shell and Eni are also to be sued, indicating a total of 13 defendants. Mr. 
Obi and his firm, EVP, had laid claim to about $110 million of the $1.1 
billion paid by Shell and Eni for OPL 245, considered Nigeria‟s richest oil 
block. The money is currently trapped in Switzerland where it has been 
frozen by a court. 
Mr. Obi sued Malabu for the $110 million in London which he said was 
his entitlement for helping to facilitate the deal between the oil majors and 
Malabu.  In July 2013, the High Court of Justice, Queen‟s Bench Division 
presided by Lady Justice Gloster ruled in favour of Mr. Obi that he was 
entitled to “a fee of eighty-five percent of the total disposal consideration 
of $1.3 billion.” Following the court‟s ruling, the money was transferred to 
EVP‟s Swiss accounts. However, Italian authorities who had by then 
started investigating the fraudulent deal asked Swiss authorities to freeze 
the money where it has since remained. Others found culpable by Italian 
authorities include: DescaJzi Claudio, the CEO of Eni; his predecessor, 
Paolo Scaroni; Roberto Casula, Armanna Vincenzo, Antonio Pagano, 
Ednan Agaev, Luigi Bisignani and Falcioni Gianfranco. 
Italian prosecutors are also charging Eni and Royal Dutch Shell for their 
involvement in the deal as multinational firms. As part of their findings, 
Italian prosecutors said officials of Italian oil giant, Eni, may have received 
$50 million bribe from the $1.1 billion the company and Shell paid into a 
Nigerian government account in 2011.30 
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The one-time Nigerian oil minister, Dan Etete in 1998, awards block to 
Malabu for which he is allegedly owner which pays only $20 million 
signature bonus; 1999- New Government takes power; 2001- Malabu 
agrees to sell forty percent of block to Shell. Government later revokes 
Malabu‟s concession altogether, Malabu launches Court action; 2002- 
Government awards one hundred percent block to Shell under 
production-sharing agreement, for signature bonus of $210m; 2006- 
Government reaches deal with Malabu: restoring its ownership of block 
for $210m. Shell launches legal charges; 2007- Etete convicted for money 
laundering by French Court; 2009- Etete‟s conviction upheld: he has 
meetings with Shell officials; 2011- New deal struck, Shell and Eni pay 
Government $1.3bn for full control of block. Government pays Malabu 
$1.1bn. Malabu sued by two advisers; 2012- Nigeria‟s Economic and 
Financial Crimes Commission launches inquiry into Malabu; U.N 
Proceeds of Corruption Unit launches investigation into the case; 2014- 
Nigerian House of Representatives votes to cancel the deal for OPL 245 
and calls the deal „contrary to the laws of Nigeria‟; Milan Public 
Prosecutor launches a bribery investigation with CEO and former CEO of 
Eni as suspects and freezes $190m from the deal in UK and Switzerland; 
2015- New Nigerian Government elected; Dan Etete interviewed by 
Economic and Financial Crime Commission; The money was to allow the 
oil firms have control of OPL 245, Nigeria‟s richest oil block estimated to 
contain over 9 billion barrels of crude oil. The Italian prosecutors have 
now concluded their investigations into the roles of Shell and ENI in the 
OPL 245 controversy and are set to commence prosecution. The 
investigators said €50 million cash was delivered to the Abuja home of 
Mr. Casula, who was then the head of Eni‟s business operations in sub-
Saharan Africa. The money was supposedly meant for “administrators 
and Eni executives.” 
The investigations also revealed that contrary to claims by Shell and Eni, 
officials of the Italian firm negotiated with Mr. Etete and definitely knew 
the money they were paying to the Nigerian government, end up in 
Malabu‟s accounts controlled by him. The commencement of prosecution 
of Italians and multinational firms involved in the shady deals occurred a 
few days after Nigeria‟s anti-graft agency, EFCC, commenced the 
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prosecution of Mr. Etete and other Nigerians, including former Attorney-
General Bello Adoke, and local firms suspected in the scandal. 
The EFCC and the office of Nigeria‟s attorney-general, Abubakar Malami, 
revealed that the Italian prosecutors have been coordinating and 
cooperating with their Nigerian counterparts. Fabio de Pasquale and other 
Italian prosecutors have been guests of their Nigerian counterparts several 
times in the past year. Also, to ensure seamless prosecution of the indicted 
officials both in Nigeria and Italy, the two countries recently signed a 
mutual legal assistance treaty. 
The EFCC on Tuesday, filed a nine-count corruption and money 
laundering charge against Mr. Etete, Mr. Adoke, and controversial 
businessman, Abubakar Aliyu, for their roles in the scam. Mr. Adoke it 
was, who authorised the transfer of $801 million of the money paid by 
Shell and Eni to Malabu‟s accounts controlled by Mr. Etete despite having 
prior knowledge of the latter‟s previous criminalities including 
manipulation of company registration documents of Malabu. 
The former attorney general has however denied any wrongdoing and has 
pledged to return to Mr. Etete, who was once convicted for money 
laundering in France, subsequently transferred over $450 million of the 
money he received into the accounts of fictitious companies controlled by 
Mr. Aliyu who investigators believe was a front for interested parties and 
top officials of the Goodluck Jonathan administration, including Mr. 
Adoke. Those four companies were also charged by the EFCC. 
Mr. Etete would later tell a British Court that only $250 million of the 
money truly belonged to him. The €50 million cash the Italian, Mr. Casula, 
received in Abuja is believed to be part of the money transferred to Mr. 
Aliyu by Mr. Etete. Apart from the charges filed, more charges are 
expected to be filed against individuals and firms in relation to OPL 245 
after the federal high court resumes. 
In his reaction to the charges filed by the EFCC, Simon Taylor, Director of 
UK-based Global Witness, said, “We applaud the Nigerian authorities for 
fighting back against corruption without fear or favour, making sure there 
are real consequences for taking part in shady deals like with OPL 245.” 
This is a great step forward with the Nigerian authorities showing they 
are serious about tackling corruption. European and American law 
enforcement must also step up by fully cooperating and prosecuting 
anyone else culpable in this corrupt deal,” another transparency 
campaigner, Nicholas Hildyard of Corner House, said. 
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In reaction to the conclusion of investigations by the Italians, Barnaby 
Pace, a campaigner at Global Witness, a UK firm dedicated to 
transparency in the extractive sector, commended the investigations. 
“Shady deals allow corrupt elites to profit at the expense of ordinary 
citizens. Shell and Eni now have to answer to the Italian courts, the public 
and their shareholders for their part in the corrupt deal for OPL 245 – oil 
companies can‟t get away with this kind of behaviour any longer,” he 
said. The Nigerian parliament is also conducting a new round of inquiry 
into the controversies surrounding the OPL 245 since its lease was first 
awarded in 1998.  
 
4.2.2  The Halliburton Investigation – Ribadu31 
Narrating his experience of the fight against corruption, Ribadu said the 
Halliburton scandal presented a unique corruption case study in which "a 
gang of foreigners stole from Nigeria" through the $6 billion natural gas 
contract won by a consortium of four international companies.  
A former chairman of the Economic and Financial Crimes Commission, 
EFCC, Mallam Nuhu Ribadu, has given insights into the intractable 
investigation of the infamous Halliburton bribery scandal in which 
Nigerian government officials were bribed with over $184 million over a 
period of ten years. 
Giving a TEDx talk in Berlin, Germany, Mr. Ribadu said he started the 
investigation into the scandal which has now become a reference point in 
the global war on corruption. The case cost Halliburton $1.5 billion in 
fines in the United States. 
Narrating his experience of the fight against corruption, Ribadu said the 
Halliburton scandal presented a unique corruption case study in which "a 
gang of foreigners stole from Nigeria" through the $6 billion natural gas 
contract won by a consortium of four international companies. 
A statement from Ribadu's office in Abuja, quoted him as stating his 
frustrations over investigating the case and the inability to prosecute 
anyone in Nigeria over the case, or for the country to make monetary gain 
out of it.  “I first got hint of the case in France. I got back home and tried to 
investigate the case but it was very difficult or probably impossible 
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because the companies were not there in Nigeria, they didn't have account 
there, the people were not there. They had left. “I rushed back to Paris. I 
was in Paris many times. I put in a request letter but after a year of trying 
to get French authorities to help us, the investigation magistrate told me 
that they could not get anyone to translate my letter from English to 
French. I knew it was a hopeless case.” 
According to Ribadu, after failing to get Italy and Japan to help, he opted 
to go to the United States even though Dick Cheney, the then US vice 
president, was on the board of Halliburton. “The Department of Justice in 
the United States took up the case. They investigated and prosecuted the 
case. They placed a fine of over $1.5 billion on the company, the biggest in 
the world for corporate corruption.” 
Ribadu explained that in the cases EFCC under his watch referred to US 
Department of Justice, including those of Siemens and Julius Berger, the 
US made over $3 billion in fines. “But the sad aspect is this, in my own 
country, where the criminal activity took place, not a single person was 
made to face justice, especially after I was asked to leave my position. 
Sadly, Nigeria did not make a dollar out of it," he said. 
Ribadu also recounted his experience in investigating the renowned 419 
kingpins, Emmanuel Nwude, chief executives of banks and the former 
Delta State governor, James Ibori, who is now serving jail term in the UK. 
He said in spite of the challenges of fighting corruption in Nigeria, he was 
glad that Nigeria recovered more stolen money than any other country in 
the world and got many corrupt people convicted during his 
tenure. Ribadu noted that the EFCC was successful because, “we built 
strong networks globally, especially with the UK and the US.” He said the 
EFCC‟s approach of working with other law enforcement jurisdictions to 
tackle trans-border crimes led the UK in creating the Overseas Anti-
Corruption Unit. He urged other countries to follow that example.  
According to Ribadu, despite the challenges and the dangers inherent in 
the job of fighting corruption, “it's a war worth fighting.” “The world has 
to unite so that there will be no safe haven for stolen money and no hiding 
place for corrupt people,” he added. 
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4.2.3 Ex- KBR CEO gets 30 months for Nigeria Scheme32 
The former chief executive of KBR Inc. was sentenced to 30 months in 
prison on Thursday for his role in a massive, decade-long scheme to bribe 
Nigerian government officials to win $6 billion in contracts for a liquefied 
natural gas facility.  
Albert “Jack” Stanley, 69, pleaded guilty in September 2008 in a scheme to 
route $182 million in bribes to Nigerian government officials. Stanley, who 
served at one point under former U.S. Vice President Dick Cheney at 
Halliburton, has been awaiting sentencing after this date was reset 16 
times. “The misconduct here was serious, ongoing and deeply hurtful,” 
U.S. District Judge Keith Ellison said before handing down Stanley‟s 
sentence, which also includes 3 years of probation.  
Earlier Thursday, Ellison gave a former KBR consultant a 21-month prison 
sentence for acting as a middle-man to channel bribes to Nigerian officials 
on behalf of KBR and three other members of a Portugal-based 
consortium called TSKJ. Jeffrey Tesler, 63, a consultant and lawyer, 
pleaded guilty almost a year ago to one count of conspiracy to violate and 
one count of violating the bribery law known as the Foreign Corrupt 
Practices Act (FCPA).  
Despite fighting extradition from Britain, Tesler was sent to the United 
States in March 2011, where he entered a guilty plea. He faced up to five 
years in prison on each count and had already agreed to forfeit almost 
$150 million as part of his plea agreement.  
On Wednesday, Judge Ellison sentenced another Briton, Wojciech 
Chodan, to probation for taking part in the bribery scheme when he 
worked at a unit of KBR. He had cooperated with the investigation.  
Both Stanley and Tesler expressed remorse for their actions. Stanley said 
his judgement had been clouded by “ego, ambition and alcohol” and said 
he cooperated with the Justice Department since 2004. Stanley‟s lawyer, 
Larry Veselka, called him “the most effective and cooperating witness in 
U.S. history” in helping to pursue FCPA violators.  
Government officials said Stanley mislead federal investigators for four 
years before he fully revealed the details of the case. However, the U.S. 
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government agreed to cut Stanley‟s proposed sentence in half - to 42 
months from 84 months - based on his cooperation. “He knew he was in a 
lot of trouble before he started cooperating, right?” Ellison asked. “Mr. 
Stanley wasn‟t a whistle-blower by any stretch,” said government 
prosecutor Patrick Stokes. “Mr. Stanley was the leader of a gigantic 
fraud.”  
KBR was previously a unit of oil services firm Halliburton but was spun 
off in 2007 and in 2009 agreed to pay $579 million to settle bribery 
allegations. Kellogg Brown & Root LLC, the former engineering 
subsidiary of Halliburton Co, pleaded guilty in 2009 and admitted that it 
paid $180 million in bribes to Nigerian officials to win the $6 billion in 
contracts for the Bonny Island LNG project in the Niger Delta. Partner 
companies from Italy, France and Japan were involved. The bribes - some 
delivered in a briefcase stuffed with $100 bills - were paid to officials in 
Nigeria‟s executive branch as well as the state-owned Nigerian National 
Petroleum Corp, the U.S. Justice Department has said. At various points, 
huge sums of money were wired through banks in Amsterdam and New 
York to accounts in Monaco and Switzerland.  
 
5.0 Conclusion 
Conclusively, Ngozi Okonjo-Iweala (ex-finance minister), has estimated 
that 400,000 barrels of oil a day were stolen in April 2014 but different 
government ministers give conflicting figures on how much oil Nigeria is 
producing, suggested that they cannot agree or they just do not know. 
Nigeria could measure how much it produces, because; it has some of the 
most advanced technology in the world to do so, but chooses not to.33 
Why? In the view of this paper, fraud and corruption. 
A former senior World Banker reckons that $400 billion of Nigeria‟s oil 
revenue has been stolen or misspent since the country‟s independence in 
1960. It is certainly Africa‟s biggest oil producer and according to British 
Petroleum (BP), has the world‟s ninth-largest gas reserves. But the fast-
changing nature of the industry, the emergence of shale gas in America 
booms in places such as Qatar and Australia are putting Nigeria behind 
the times.  Its four refineries work far below capacity, forcing Nigeria to 
import most of its fuel. The government‟s heavy subsidies for petrol are 
thought to have cost $16 billion in 2017. Ex-President Goodluck Jonathan 
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tried to abolish fuel subsidies in January 2012 but chose to retreat, 
partially reinstating them, amidst nationwide protest.34 
A report in May 2014 exposed fraud amounting to $6.8 billion over a 
subsidy for petrol imports since then, Mrs. Ngozi Okonjo-Iweala brought 
to book several fuel marketers for overcharging the government for 
refined products they never delivered. Naming and shaming them has 
worked: some are now paying up. But so far, the crackdowns have not 
affected fraudulent politicians. How far the current All Progressive 
Congress (APC) Government can do so remains to be seen.35 
Regulatory uncertainly, among other things, has helped make Nigeria‟s 
oil industry stagnant. Output is about the same as it was a decade ago; the 
government has not held a licensing round for five years. A petroleum 
industry bill has been in the making for 15 years that is intended to 
overhaul the industry, make it more transparent, improve regulatory 
institutional and fiscal policies, and bring everything up to global 
standards. But the bill has been stuck between government and national 
assembly for five years holding back many billions of dollars in 
investment. Oil majors are loath to inject cash because they do not know 
how much tax they will have to pay. Only three exploration oil wells were 
drilled in 2011, down from more than 20 in 2005.36 
The bill signed and sealed by Mr. Jonathan as (President and Commander 
in chief) and his cabinet is back in National Assembly, the Ex-President 
wanted it speedily passed, though its original aims have been watered 
down, and many oil companies say its monetary terms will deter 
investment. Instead of curbing the vast powers of oil ministers, the bill 
will give they still more authority. The state-run oil behemoth, the 
Nigerian National Petroleum Corporation (NNPC) will still control every 
aspect of the industry, from exploration and production of refining, 
pipelines and petrochemicals. The corporation has been judged one of the 
world most closed oil companies. A recent external audit said it was 
“accountable to no one”. It has been called a “slush fund for the 
government”. The presidency‟s hand is rarely far away from it. Mr. 
Jonathan recently sacked its managing director, along with three other 
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directors. Reformers think he should have got rid of the oil minister, too. 
Recently, Bukola Saraki, Senate President referred to NNPC as an Engine 
Room for corruption. They also think the corporation should be sold and 
turned into an independent, profitable company, along the lines of Brazil‟s 
Petrobras. It will take many years to achieve this, if it happens at all, 
Nigeria has a mixed record in privatizing state companies. Anything in 
Nigeria to do with oil invariably becomes a political dogfight. The current 
president and Commander in Chief Mr Muhammad Buhari now want 
Nigerian national petroleum corporation split into two.37 
Meanwhile, the petroleum devastation in Nigeria‟s oil-producing delta 
persists unchecked. Pipelines sabotage now accounts for more than half of 
the spills in the region. A UN report last year castigated Royal Dutch Shell 
and a state oil firm over pollution in Ogoni land. Little has been done 
since. Local oil-spill regulators say shell should pay a record $5 billion for 
spill last December in the offshore Bonga field. Chevron, they said should 
pay $5 billion after a rig explosion in January caused a gas leak and fires 
that lasted 46 days. Weak Nigerian regulators have meant few penalties 
for oil spills in the past.38 This is as a result of increased concern about the 
effect of fraud and corruption on the nation‟s economy. The writer 
provided vital information and statistics and thereby, increased 
contribution to knowledge. 
This paper is of the view that there is no one single financial crime theory 
or model that fits the variety of Financial Crimes in the Nigerian 
petroleum industry. Different perpetrators of financial crime in the 
Nigerian petroleum industry do so for different reasons and therefore, one 
cannot put all the perpetrators in a single intellectual or academic box 
since they have different motivations for doing so, just like crime in 
Nigeria in general. It is equally true that each financial crime theory may 
account for the reason or explanation as to why a particular individual or 
group of persons may be motivated to do so. 
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APPRAISING THE APPLICABLE LEGAL FRAMEWORK ON PUBLIC 
PROCUREMENT IN NIGERIA 

 
By 
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Abstract 
It is beyond doubts that in every nation, the procurement of goods, 
works and services for public use have a pride of place and plays a 
pivotal role in national planning, budgeting and growth. The 
ability of any government to efficiently acquire the resources 
required to meet its social, economic and developmental goals is 
crucial and fundamental to its sustenance and functioning. An 
effective management and coordination of public procurement may 
therefore, represent the factual test of a government’s efficacy. An 
effective procurement regime also enhances steady augmentation of 
the economy as well as provides for a systematic accomplishment of 
public development efforts. The research methodology applied was 
the doctrinal research method in the course of writing this paper. 
The paper found amongst others that in Nigeria, contracts are not 
carried out in such a way that will guarantee efficiency, value for 
money, procurement officers in federal parastatals, Ministry, 
Department and Agencies (MDA) are not hired on the basis of 
competency and professionalism rather they are hired on the basis 
of nepotism and favoritism.  The different contractors are not given 
free level playing ground and the best are not given or awarded 
contracts. The paper then recommended that contract should be 
carried out in such a way that will guarantee efficiency, value for 
money, projects should be completed as scheduled and within 
stipulated cost as this will help to boost the public image on the 
level of government accountability in Nigeria. 

 
Introduction 
Though much has evolved through rules and legislations in some parts of 
the world over the years, legislation on procurement is recent in Nigeria.1 
The historical voyage of public procurement regulation in Nigeria may 
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reasonably be classified into three separate eras.2 The immediate history of 
the law on public procurement may be traced to the passing of the Public 
Procurement Act in 2007; but remotely, the impetus for the passage dates 
back to 1999, when the project for the reform of Nigerian procurement 
commenced. Prior to 1999, public procurement had been largely 
controlled and regulated by Financial Regulations made pursuant to the 
existing Public Finance Control Legislations in Nigeria, specifically, the 
Financial (Control and Management) Act of 1958 as amended. 
In the period preceding 1999, the Federal Ministry of Finance, pursuant to 
the Constitution of the Federal Republic of Nigeria and Federal laws like 
the Financial (Control and Management) Act of 1958 regulates public 
procurement. By virtue of section 3 of the Financial (Control and 
Management) Act of 1958 as amended: 

The Minister shall so supervise the expenditure and finances 
of the Federation as to ensure that a full account is made to 
the legislature and its financial control is maintained and for 
such purpose shall, subject to the provisions of the 
Constitution of the Federal Republic of Nigeria and this Act, 
have the management of the Consolidated Revenue Fund 
and the supervision, control and direction of all matters 
relating to the financial affairs of the Federation which are 
not by law assigned to any other Minister. 

 
Pursuant to the provisions of the FCMA, the Ministry of Finance issues 
financial regulations standardizing public purchase and the withdrawal of 
money from the public treasury to offset payment for such purchases. 
Fundamentally, financial regulations are government administrative 
regulatory principles in form of financial instructions designed to 
accomplish a successful economic control, utilization and practice within 
public entities.    
In application, financial regulations relate to the Federal ministries, 
parastatals, agencies and the general Federal public service as financial 
supervisory measures. It therefore follows that financial regulations are 
not laws strictly speaking and are not originally intended to be. They were 
mere administrative regulations which were subject to political 
alterations, executive manipulations and amendments and eventually, at 
certain point, abandonment. 
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 Since political tampering was prevalent during military rule, economic 
priorities were jettisoned, and it was never within the purview of financial 
regulations to provide comprehensive advertisement measures to be used 
for soliciting tenders. Consequently, bids were completed with little or no 
competition thereby creating deliberate fraudulent lapses in government 
fiduciary operations relating to procurement. 
Compounding this was the rapid change of government during the 
military era. Consequently, government ministries, departments and 
parastatals ingrained the habit, for corrupt and dubious reasons, of 
segmenting policy guidelines on procurement through various and 
diverse in-house circulars. This led to the proliferation of procurement 
policies which ironically were hardly adhered to. The Federal 
Government requested the World Bank to help in assessing the existing 
public procurement regulatory framework and to make recommendations 
as to the means of overhauling same.3 
In acceptance of the recommendations of the World Bank, the Federal 
government embarked on some reformations which resulted in the 
development of new strategy to enhance public procurement in Nigeria.4 
The period between June 2001 and June 2007 witnessed the enactment of 
well-focused policies on public procurement.5 Thus, in 2007, the Public 
Procurement Act was enacted.   
 
Appraising the Applicable Legal Framework on Public Procurement in Nigeria 

The relevant legislation is the Public Procurement Act.6  Sections 1 and 3 
of the PPA established the National Council on Public Procurement (the 
Council) and the Bureau of Public Procurement (BPP), respectively. The 
Council, as the first regulatory authority under the PPA, is responsible 
for:7considering, approving and amending the monetary and prior review 
thresholds for the application of the provisions of the PPA by procuring 
entities; considering and approving policies on public procurement; and 

                                                           
3
 IBRD, „The World Bank Country Procurement Assessment Report on Nigeria‟, 

<https://www.worldbank.org> accessed 21 June 2021. 
4
 M L Ahmadu, „Evaluating Public Procurement Regimes in the Nigeria‟ [2005] (9) Journal of 

South Pacific Law, 56. 
5
Ibid. 

6
 Public Procurement Act, 2007. 

7
 A Patrick and S Edward. “Public Procurement 2021 | Laws and Regulations | Nigeria | ICLG.” 

International Comparative Legal Guides International Business Reports, available 

<https//:iclg.com/practice-areas/public-procurement-laws-and-regulations/nigeria> accessed 10 

January 2022. 



The Journal of Law and Policy      Volume 2, Issue 2, 2022 

32 

 

approving changes in the procurement process to adapt to improvements 
in modern technology. 
The BPP, as the second regulatory authority, has the following 
responsibilities, amongst others:8 to harmonise the existing Government 
policies and practices on public procurement and ensure probity, 
accountability and transparency in the procurement process; to establish 
pricing standards and benchmarks; to ensure the application of fair, 
competitive, transparent, value-for-money standards and practices for the 
procurement and disposal of public assets and services; and to attain 
transparency, competitiveness, cost-effectiveness and professionalism in 
the public sector procurement system.  
The provisions of the PPA, as per section 15 thereof, cover all procurement 
of goods, works and services carried out by the Federal Government and 
all procurement entities; and all entities outside the foregoing description 
which derive at least 35% of the funds appropriated or proposed to be 
appropriated, for any type of procurement described in the PPA, from the 
Federation share of the Consolidated Revenue Fund.  
“Procuring entity”, from the interpretation section of the PPA (section 
60),9 is defined to mean “any public body engaged in procurement” and 
includes “a Ministry, extra-Ministerial office, government agency, 
parastatal and corporation”. The Public Procurement Regulations for 
Consultants‟ Services, 2007 (PPRCS) and Public Procurement Regulations 
for Goods and Works, 2007 (PPRGW) are Regulations made by the BPP in 
the exercise of the powers granted to it under the PPA.  The PPRCS and 
PPRGW constitute subsidiary legislation which applies to the 
procurement of consultancy services and the procurement of goods and 
works, respectively.10 
 
The Impact of Public Procurement Act on Government Accountability 
in Nigeria 
Government all over the world has a common purpose which is to care for 
its citizens. This purpose has been seen by many to constitute the sine-qua 
non for the existence of any government. However, the achievement of this 
objective has been bedeviled by corruptions and irregularities in the 
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activities and business of government.11  In order to restore the lost 
confidence of the citizens on the activities and process of government, 
policies and enactments such as the Public Procurement Act 2007 was 
established to curb the excesses in government activities and business 
with a view to ensuring proper regulation in the procurement process. 
Also, government must ensure transparency and accountability in its 
dealings both in business transaction and non-business activities.12 
It can be argued that procurement is a function responsible for obtaining 
resources (equipment, logistics, materials, supplies and services) required 
by an organization to fulfill its core business and development 
programme. This may be done by purchase, lease or other legal means. 
Public Procurement is the process by which government parastatals, 
departments, ministries and agencies purchase goods and services from 
the private sector under specific rules and policies. It involves acquiring 
goods, works and services, from third parties.13 The Nigeria public 
procurement act14 was enacted to strengthen the long weaken institution 
in order to achieve good governance in public procurement as it has been 
recognized that the weak institutions in addition to corruption are widely 
accepted as impairment to Nigerian sustainable growth and 
development.15 
The Public Procurement Act serves as a guide to the implementation of 
any public procurement in Nigeria to ensure true value for money, 
fairness, transparency, accountability, efficiency and effectiveness. The 
PPA is structured into twelve parts and each of the parts is targeted at 
reducing or eradicating the plague that has eaten deep into the public 
procurement process in Nigeria. In order to ensure compliance, the PPA 
provides in section one of part one for the establishment of the National 
Council on Public Procurement (NCPP) and section three of part two, 
establishes the Bureau of Public Procurement (BPP) as regulatory 
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authorities responsible for oversight, management and monitoring of 
public procurement practices and system.16 
The Bureau of Public Procurement (BPP) is a form of agency that performs 
regulatory and administrative functions, coordinate, harmonize‟ and 
benchmark prices in Public Procurement processes, undertake research, 
coordinate institutional capacity, acts as supervisory platform and 
provides guideline to regulate Public Procurement practices.17 Essentially, 
all these are established to create strong institutional framework for public 
procurement. While the National Council on Public Procurement (NCPP) 
exerts control over the administration of BPP to ensure that the objectives 
of the Act are not defeated. It ensures the development of policies that will 
drive the entire procurement process in line with statutory provisions, it 
gives instructions for implementation to the BPP to ensure that it does not 
wreck from the fundamental principles for procurement, it authorizes 
contract thresholds and policies on public procurement to ensure and 
maintain sound procurement process, approve the appointment of the 
Directors of the Bureau, receive and consider, for approval, the audited 
accounts of the Bureau of Public Procurement, and approve changes in the 
procurement process to adapt to improvements in modern technology.18 
Other relevant features of the act relate to the scope of application, 
fundamental principles of procurement, organization of procurement and 
procurement methods. Section 15(1)19 in part three spell out the scope of 
application which stipulate that public procurement act shall apply to all 
procurement of goods, works, and services which is carried out by the 
Federal government procurement entities; and others whose 
appropriation from the federation is not below thirty percent (30%),20 
Procurement excluded from the PPA involves purchase of special goods, 
works, and services that have to do with national defense and national 
security except the approval of the president is implored.21 The 
organisation of procurement consist of approving authority, planning, 
accounting officer, implementation, tender‟s board, planning committee, 
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pre-qualification of bidders and open competitive bidding.22 Although, 
there are different methods and criteria‟s of carrying out public 
procurement to include invitation to bid, bid security, submission of bids, 
rejection of bids, and validity periods of bids23 and there are also other 
methods such as modification and withdrawal of tenders, bid opening, 
examination of bids, acceptance of bids, domestic preferences, 
mobilization of fees, contract performance guarantee, interest on delayed 
payments, and record of procurement proceedings were also well spelt 
out and all these are aimed at achieving accountability, transparency, 
efficiency and value for money and competition in the procurement 
process.24 
Tendering involves contracts, works, and services that is more than N10 
million and this must be announced in not less than two (2) national 
dailies or government Gazette, and must be placed on the notice board of 
the institute carrying out the procurement.25 The main reason for opening 
tendering is to ensure that those who responded to the announcement or 
advertisement are subjected to prequalification process where proper 
scrutiny are carried out to reveal their capability in terms of technicality, 
managerial efficiency and financial ability also the previous experience in 
performing similar projects and the suitability as likely bidders for the 
projects are ascertained.26 All these specifications and standardization are 
to ensure that common denominator is used for the determination of all 
pre-qualification respondents. These functions are carried out by a 
committee called pre-qualification evaluation committee.  
After the pre-qualification process has come to an end, the issuance of bid 
document follows, which they must completely filled and return within 
six weeks of the invitation to bid.27 When the bidding period is over it 
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should immediately be followed by opening of tender.28  In doing these 
the bidders or their representatives, members of civil society and the press 
should be motivated and encouraged through invitation to witness the 
tender opening. Finally, the tender who offers the cheapest price or best-
evaluated tender cost in line with the reserved price wins the contract. All 
these are done in accordance to the principle of economy, transparency, 
efficiency and value for money, competition, and accountability.29 
The principle of economy has to do with utility maximization. It is 
concerned with concept of 'value' which may imply more than just price. 
It has to do with issues such as quality, fitness for purpose, purchase that 
meet specifications, specification that match need or purpose etc.30 The 
ultimate purpose for this principle is to have a sound procurement that 
will obtain maximum value for money over entire life of project. Value for 
money therefore implies „whole life costs, right quality that meets 
identified need.31 
 The principle of transparency on the other hands entails clear rules and 
regulations.32 Good procurement practices should establish and maintain 
rules and procedures that make procurement information accessible, 
unambiguous, and fair. To achieve this, it often indorses the needs of 
contracting authority and conditions related to participation by deliberate 
notice. It grants unfettered accessibility to tender documents and 
proceedings, and notifies bidders and the public of the result of tender.33 
This principle in procurement creates an enabling environment for 
competition to thrive. Transparency has to do with stakeholders knowing 
and understanding the means and procedures by which contracts are 
defined, awarded, and managed.34 
Transparency encourages and promotes fair and equal treatment of 
bidders which can lead to best possible cost for procurement35 The fact 
that in order to achieve overall value for money in procurement process, 
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there is need to for decision makers to appropriately defined the degree of 
transparency because this will enable the reduction of risk that will affect 
the integrity in the public procurement while also giving priority to other 
aspect of the public procurement.36 Transparency is the publicity of the 
rules governing each procedure. Government agencies must specify the 
criteria that will be used to award the contract, such as whether the award 
will be made on the basis of price, or on the basis of functionality, life-
cycle costs or for service contracts, whether the contract will be awarded 
on the basis of qualifications and or experience. The best practice is the use 
of nationally or internationally accepted standards, which products must 
meet to be acceptable.37 
Competition is seen as the heart of public procurement. According to 
Public and Private Development Centre (PPDC) public procurement of 
goods, works, and services should be by open competitive bidding. The 
Public Procurement Act38 defined open competitive bidding as a process 
by which a procuring entity carried public procurement by offering to 
every interested bidder, concurrent equal information and opportunity to 
offer the goods or works needed effective competition implies non-
impeding participation to procurement. It means choice and 
advertisement of technical, professional, or financial conditions 
proportionate to the subject of the contract should not be imped.39 It also 
means selection of appropriate procurement procedure, preparation of the 
technical specification, and enabling larger participation of potential 
competent bidders.40 A competitive process provides the procuring entity 
the best opportunity to procure the goods or services with value for 
money. There may however, be valid exceptions to the principle of 
competition in exceptional cases; this depends on the nature of the 
requirement. However even in such exceptional cases, the principle of 
transparency requires clear and open definition of the circumstances 
where exception is appropriate.41 
Another principle that takes the center place of public procurement is the 
efficiency principles which have to do with full employment of resources 
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and full production of goods, contracts, works and services.  The principle 
infers that the public procurement process must be straightforward and 
expeditious, and that it should produce positive results without stretched 
delays.  Efficiency also infers practicality, especially in terms of 
compatibility with the administrative resources and professional 
capabilities of the purchasing entity and its procurement personnel. It also 
implies timeliness of the process, i.e., that delivery of material when 
needed: not much earlier or much later.42 Public procurement should also 
be carried out in equitable manner that reflect fairness. Public 
procurement reflecting equity is concern with fairness or economic justice 
or equitable treatment to all participants. Good public procurement is 
impartial, consistent, and therefore reliable.43 It offers all interested 
contractors, suppliers and consultants a level playing field on which to 
compete and thereby, directly expands the purchaser‟s options and 
opportunities. Suppliers should be treated fairly and without unfair 
discrimination, including protection of commercial confidentiality where 
required. Public bodies should not impose unnecessary burdens or 
constraints on suppliers or potential suppliers.44 
Enhancing professionalism in public procurement requires not only 
management procedures but also a clear set of values and ethical standards 
clarifying how to achieve this objective. Professionalism is a discipline 
whereby educated, experience and responsible procurement officers make 
informed decisions regarding purchased operation.45 The role of procurement 
professionals is critical economic development. It is in this recognition of this 
fact that procurement boards objectives; include the professional 
development, promotion and support for individuals engaged in public 
procurement and ensure adherence by the trained to ethical standards.46 
 
Analysing the Principles of Public Procurement 
Public procurement principles are the foundation of public procurement and 
should be addressed in the public procurement rules. They govern the 
management of public procurement, and also set the framework for a code of 
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conduct for public procurement practitioners and all other officials 
directly or indirectly associated with the public procurement process. 47 
As a practitioner one must have a clear understanding of public 
procurement principles, and know how to apply them to guide one‟s day-
to-day decision-making process. By integrating these principles into one‟s 
work ethic, the outcome of one‟s decisions will always be in line with the 
goal of public procurement.  
As a public procurement practitioner, one is a public servant. One 
manages public funds. One is bound by an ethical code of conduct, and 
accountable for what one does or fails to do when managing those funds. 
Transparency, integrity, economy, openness, fairness, competition and 
accountability are some of the fundamental principles of public 
procurement.48 
Transparency in public procurement is important. Information on the 
public procurement process must be made available to all public 
procurement stakeholders: contractors, suppliers, service providers, and 
the public at large, unless there are valid and legal reasons for keeping 
certain information confidential. Examples of confidential information are: 
proprietary information belonging to companies or individuals 
participating in the solicitation process, and certain military and defense-
related procurements, to mention a few.49 
When a public procurement requirement is announced, electronically, 
through press release, the internet, and other venues, the announcement 
must include sufficient details for interested contractors, suppliers and 
service providers to determine if they are qualified to compete. The 
solicitation documents, particularly, must be available at a reasonable 
price, if not free of charge. 
After reading the solicitation documents, interested contractors, suppliers 
and service providers should also be able to determine: the nature of the 
requirement and its scope, the closing date for submission of offers or 
information, the evaluation and selection criteria, how and where offers 
should be submitted, the number of copies to be submitted, and point of 
contact for additional information and response to queries (clarifications), 
the deadline for submission of queries and the schedule of pre-bid 
meetings and site visits (if applicable), and any other pertinent details. 
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Additionally, if there is a change to the solicitation documents, all 
stakeholders should be notified using the same publications that were 
used for the initial notification, so interested contractors, suppliers or 
service providers can take necessary and timely actions to comply with 
the change.50In public procurement, integrity is twofold. There is the 
integrity of the procurement process, and that of public procurement 
practitioners. Integrity is essentially reliability. Bidders, and all other 
stakeholders, must be able to rely on any information disseminated by the 
procuring entity, formally or informally. The integrity of the procurement 
process assures confidence in the public procurement system. When 
solicitation documents are made publicly available, the information they 
contain must be dependable and free of ambiguities or bias.51 
When reviewing solicitation documents, prospective bidders should be 
able to determine if they are qualified to undertake the assignment. They 
also should be able to assess the need for association with other bidders 
and the type of association they would need to form given their 
qualifications and the requirements of the assignment. Bidders should 
have a clear understanding of the requirement, and know how they will 
be evaluated. Evaluation and selection criteria must be clearly stated in 
the solicitation documents. These criteria should remain unchanged 
unless there is need to modify them. If modification is required, the 
solicitation documents should be amended, published and made available 
to all prospective bidders. Any changes in the offer submission date, 
should allow bidders sufficient time to adjust their offers accordingly to 
meet the new submission deadline.52 
Practitioners working within procuring entities, and other government 
officials involved in the public procurement process, must display 
personal and professional integrity. Ideally there should not be any 
inconsistency between the two. Public servants involved in the public 
procurement process should, at all times, be perceived as honest, 
trustworthy, responsible and reliable. They must always keep the purpose 
of the procurement requirement in mind, and strive to ensure that they 
responsibly manage public procurement as mandated by the public 
procurement rules. 
Synonymous with efficiency, value for money, and commercially 
reasonable price, the principle of economy emphasizes the need to 
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manage public funds with care and due diligence so that prices paid for 
goods, services and works are acceptable and represent good value for the 
public funds expended on them.53Everyone associated with the public 
procurement process or directly responsible for facilitating the acquisition 
of goods and services with public funds, should strive to avoid fraud, 
waste and abuse of public resources; whether it is the result of over 
specifications of required goods, paying unreasonably high prices for 
substandard goods, collusion with other bidders, or other forms of 
unacceptable practices.54 
Public procurement requirements should be open to all qualified 
organizations and individuals. The public should also have access to 
information pertaining to public procurement requirements. Access to 
public procurement information is not absolute. Confidential and 
proprietary information belonging to organizations and individuals 
participating in process should not be available publicly, and the extent of 
their disclosure should be detailed in the procurement rules or other 
relevant regulation.55 
There are also procurement methods, such as restricted or selective 
bidding, that limit the availability of solicitation documents to only those 
firms meeting certain qualifications. The request for quotations (or 
shopping), and direct contracting (sole source) also present certain 
limitations on competition given that the request for offers is limited to a 
certain number and type of organizations or individuals.56 
The evaluation of offers received is always kept confidential until the 
evaluation panel reaches a final conclusion and after the evaluation report 
is cleared by a designated approving authority. This would be defined in 
the procurement rules. Most defense procurements are confidential, 
restricting relevant information to a “need-to-know” basis only. 
Except for confidential defence procurements, the results of the public 
procurement process should be published and made available on relevant 
websites. In addition, public procurement information (except for 
confidential/proprietary information) should be open to all on a restricted 
access basis. There are different interpretations of fairness in public 
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procurement, so rather than define fairness as treating all bidders equally, 
better to mention how fairness is achieved in public procurement.57 
To achieve fairness in the public procurement process: decision–making 
and actions must be unbiased, and no preferential treatment should be 
extended to individuals or organizations given that public procurement 
activities are undertaken with public funds. all offers must be considered 
on the basis of their compliance with the stipulations of the solicitation 
documents, and offers should not be rejected for reasons other than those 
specifically stated in the solicitation documents and the procurement 
rules, a contract should only be signed with the supplier, contractor or 
service provider whose offer is compliant and best responds to the 
objectives of the requirement in terms of technical capability and price, 
suppliers, contractors or service providers should have the right to 
challenge the procurement process whenever they feel they were unfairly 
treated or that the procuring entity failed to carry out the procurement 
process in accordance with the public procurement rules. Such challenges 
must be based on the solicitation documents and/or the public 
procurement rules. 
The public procurement process should not be manipulated for the benefit 
of any organization or individual. Given that public procurement is 
funded primarily with tax payers‟ money, all eligible organizations and 
individuals should be allowed to participate by submitting offers in 
response to a specific requirement for which they are qualified.58Public 
procurement requirements should be widely disseminated to increase the 
chances of a good market response, leading to the award of competitively-
priced contracts. Despite this principle, not all contracts are awarded 
using a competitive process because this sometimes depends on the 
urgency of need and the resulting procurement method used to fulfill a 
specific requirement.59 
The use of non-competitive procurement methods, although justified 
under certain conditions, should be kept to a minimum. Examples of non-
competitive procurement methods are: shopping (also called request for 
quotations or invitation to quote) and direct contracting (single/sole 
sourcing). Each of these non-competitive procurement methods have their 
purpose and should not be misused. Accountability in public 
procurement means that anyone involved in the procurement process is 
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responsible for their actions and decisions with respect to the public 
procurement process. 
As public servants, procurement practitioners, and others involved in the 
public procurement process, are accountable and exposed to sanctions as a 
remedy for any behavior that contravenes the public procurement rules. 
You also have an obligation to report and/or answer to a designated 
oversight entity, and the public, on the consequences of your actions and 
decisions.60 
 

Challenges to Nigeria’s Procurement System 
Based on a ranking of the challenges by their extent of adverse impact, the 
following were identified amongst the top challenges with the most 
adverse impact:  political interference and nepotism; corruption and 
conflict of interest; inadequate remuneration of procurement 
professionals;  ineffective auditing, monitoring and evaluation; poor 
access to information and lack transparency; lack of motivation and job 
satisfaction in procurement profession; lack of civil society participation; 
lack of knowledge and professionalism in public procurement; socio-
cultural disregard for laws and due process; and centralized political and 
governance systems.61 
Amongst the challenges with the least adverse impact (based on the 
ranking) are: lack of capacity within other procuring agencies/entities; 
lack of capacity within regulatory institutions; complexity and lack of 
detailed national regulations and documentation on procurement; lack of 
consideration of social and environmental issues in national procurement 
frameworks and regulations;  vague and outdated national procurement 
laws and regulatory frameworks and Lack of knowledge and 
professionalism in public procurement affect the effectiveness of 
procurement within local government more than state government 
organizations.62 
 

Achieving a Sustainable Procurement System in Nigeria 
The Nigerian government identified the need for public procurement 
system that will urgently eliminate or reduce the global perception index 
and inefficiencies that have potentials to impact on good governance, 
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and to build trust through the procurement system. Some of the defects 
noticed that necessitated the legislation according to the Budget 
Monitoring and Price Intelligence Unit (BMPIU) manual (2005) include:63 
lack of competition and transparency in project procurement leading to 
high cost of project, budget proposal submitted by the Ministries, 
Departments and Agencies (MDAs) not being related to justifiable needs, 
improper project packaging and definition, compounding 
ineffectiveness, projects not prioritized, recorded and synchronized 
among the MDAs such that many MDAs are pursuing the same or 
similar needs simultaneously with resultant lack of economic efficiency 
and effectiveness while creating overlap and waste, preference for new 
projects thereby encouraging regular midstream abandonment of 
projects in progress thus fueling the cultural disdain for maintenance, 
rehabilitation and refurbishment of existing facilities and infrastructure.  
However, the Bureau of Public Procurement is saddled with the 
responsibility to ensure full conformity of all stakeholders with the laid 
down guidelines and procedures for the procurement of works, goods 
and services with the five basic concerns that govern procurement 
policies:64 to ensure that goods and services needed are procured with 
due attention to economy and efficiency; to ensure that public fund is 
used to buy only those goods and services needed for national 
development; to give all qualified bidders an equal opportunity to 
compete for contracts; to encourage development of local contractors and 
manufacturers; and to ensure that the procurement process is transparent. 
However, a review of the current Nigerian Public Procurement Act 2007 
shows no emphasis on sustainability. Whereas, an efficient public 
procurement system should ensure value for money in government 
expenditure, which is essential to a country facing enormous 
development challenges.  
In spite of the significance of public procurement to the economic growth 
of the nation, many of the previous studies conducted in Nigeria65 have 
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been on the investigation of how a single or a few specific procurement 
alternatives influence one or two project objectives. Little or no empirical 
research exists in Nigeria that specifically addresses the triple bottom line 
of sustainable procurement practices within public and private sector of 
the industry. This informed the critical look this research, at how 
sustainability initiatives could be integrated into the current Nigeria 
procurement practices to achieve value for money on a whole-life-basis 
of the project. This in terms of creating benefits not only to the public 
sector, but also to the society and the economy, while minimizing 
damage to the environment (Department for Sustainable procurement is 
the act of incorporating a concern for comprehensive social and 
environmental influences within government or public sector 
procurement process.66 However, sustainable development is dependent 
upon sustainable procurement that maintains balance between social, 
economic and environmental needs of the society. Although, many 
procurement officers mainly focus their procurement strategies on three 
elements: price, quality and time without consideration for the fourth 
dimension, sustainability. Whereas, in practice, the sustainability impacts 
of a potential supplier's approach are evaluated based on quality 
consideration, which is often sub-divided into social, economic and 
environmental.67 
Sustainable procurement is not only about responsible purchasing or 
being 'green'. It is about good business practices that focus on delivering 
procurement of goods and services socially and economically with sound 
solutions to a business while minimizing the environmental impact 
throughout a supply chain.68 
Construction activities have significant impact on the environment and in 
spite of the acknowledgement that issues of the environments are 
germane to optimal performance of the construction industry, activities of 
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the industry have resulted into waste generation, exploitation of 
resources, continuous and unabated degradation of the environment.69 In 
spite of the increasing number of research on how procurement process 
could improve the performance of the construction industry, there is 
paucity of study in Africa more specifically in the Nigerian context that 
addresses the challenges of integrating the triple bottom line of 
sustainable procurement practices within the public sector.  
It is of note that the policies on sustainable procurement varied across the 
globe because of local underlying forces,70 hence, it is essential to develop 
sustainable procurement guidelines that will reflect the local dynamics.71 
This is supported by Rwelamila and Others,72 who contended that failure 
to consider local forces in the development of systems within the 
developing countries construction industries is a potential recipe for 
setbacks. Presently, there are no clear guidelines, procedures or 
mechanisms in place in Nigeria to integrate the sustainable initiatives in 
the procurement process despite being a member of the United.  
Nation‟s movement for sustainable development and adequate knowledge of 
sustainability concept and how it could be integrated or linked to the 
procurement process is yet to be comprehended within the context of Nigeria 
as a developing nation. Therefore, sensitization and information remain the 
major issue for the development of sustainable procurement practices.  
 
Conclusion 
The paper reveals that professionalism in the public procurement process has 
the likelihood of influencing government accountability; transparency in the 
public procurement process has positive relationship with government 
accountability but statistically insignificant; Competition in the public 
procurement process has the likelihood of impacting negatively on 
government accountability and Efficiency, value for money in the public 
procurement process has the likelihood of impacting positively on 
government accountability.   
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Recommendations 
The paper makes the following recommendations: 

i. Contract should be carried out in such a way that will guarantee 
efficiency, value for money.  Projects should be completed as 
scheduled and within stipulated cost as this will help to boost the 
public image on the level of government accountability in Nigeria   

ii. Procurement officers in federal parastatals, Ministry, Department 
and Agencies (MDA) should be hired on the basis of competency 
and professionalism and not on the basis of nepotism and 
favoritism as this will enhance and increase the level of 
government accountability in Nigeria.   

iii. Competition is another variable that should be monitored closely in 
the public procurement to ensure that it is fair and transparent. The 
different contractors should be given free level playing ground and 
the best should be given or awarded contracts   

iv. Competence should be encouraged in the various stages of the 
public procurement process starting from invitation to bid, bid 
security, submission of bids, rejection of bids, to bid opening and 
awarding of contracts as this will also impact on the level of 
government accountability in Nigeria.   
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Abstract 
This paper examines an appraisal on the legal framework and 
recognition of Trade Union in Nigeria. Trade Union can function 
and be recognized by the enabling law and statutes. The legislature 
has provided various standards and laws for the process of 
registration, recognition and regulation of the conduct of activities of 
Trade Union in Nigeria. Trade Union rights as provided by the 
statutes are shaped by the interpretation of various court rulings. 
For a Trade Union to be recognized, it has to pass through the 
process of registration and for an employer to recognize same as a 
Trade Union. This paper further seeks to examine the Trade Union 
Act, Trade Disputes Act, Trade Union International Affiliation Act, 
and Procedure for the Registration and recognition of Trade Unions 
in Nigeria. The writer also recommends the review of statutes to 
meet International Standards. 

 
Introduction 
Trade Unions like other statutory organizations are subject to legal control 
and regulation. Its operation is regulated by Nigerian statutes. The legislature 
has made laws governing the conduct of affairs of trade unions in Nigeria. 
Any action by trade unions outside the legally permissible units is always 
declared ultra-vires by Nigerian Courts. The purpose of Trade Union is to 
obtain the greatest working condition for its members who are workers as 
well as to increase worker productivity. Workers form union to pursue the 
welfare and desirable working conditions of workers in the same skilled 
occupation who act together to secure all members favourable wages and 
other working conditions. The right to form and join Trade Union as 
guaranteed by the 1999 Constitution of the Federal Republic of Nigeria (as 
amended) is a gate way pass for persons or group of people to form and join 
Trade Union. The existence and actions of Trade Unions are within the legal 
provision and structure as provided by laws and statutes. 
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Freedom of Association is one of the key human rights recognized under 
National and International law. Formation of Trade Unions is an effective 
means to exercise the freedom of association for the protection of workers. 
The provision of laws and Statutes for the structure of Trade Union in 
Nigeria does not meet international standards, though it operates as a 
gateway for Trade Unions in Nigeria. 
 
Constitution of the Federal Republic of Nigeria 1999 (as amended) 
Since the attainment of independence in 1960, the constitution has always 
guaranteed freedom of association. The Nigerian constitution aptly 
provided that every person shall be entitled to assemble freely and 
associate with other persons and in particular he may form or belong to 
any political party, trade union or any other association for the protection 
of his interests.1 There is no doubt that this provision is a guarantee of a 
fundamental right to form or belong to a trade union of one’s choice. 
Therefore any person who alleges that his right to form, join or belong to a 
trade union of his choice has been infringed may apply to the court for a 
redress.2 
The provisions guaranteeing freedom of assembly and association is a 
summation of two international labour organization conventions namely 
convention 87 of 1948 and convention 98 of 1949 which Nigeria ratified 
within two weeks of independence.3 The combined effects of these two 
conventions ratified by Nigeria is that it provides for a range of rights 
necessary for growth and development of industrial relations by trade 
unions. These includes the right to form an organization voluntarily 
without prior authorization, right to draw up their rules and elect their 
representatives, organize their activities and public authorities must 
refrain from any interference which would restrict their rights, trade 
unions must not be made liable to be dissolved or suspended by 
administrative authority and their organizations must have the right to 
establish and join federations, confederations and to affiliate with 
international organizations of employees and employers.4 
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However, the fundamental right to form trade unions is not an absolute 
one. The constitution provides for derogation on grounds of public safety, 
public order, public morality or health in the interest of defence or for the 
purpose of protecting the rights and freedom of other persons.5 The 
derogation thus permitted is by law and such law must meet the criterion 
stipulated, that is being reasonably justifiable in a democratic society for 
any one of the grounds stipulated above.  
The National Industrial Court in the case of Nigeria Civil Service Union v. 
Association of Senior Civil Servants of Nigeria,6 held that the “right to 
freedom of association guaranteed under the constitution are qualified 
and not absolute rights, thus, the right to associate with other persons to 
form a trade union must be within the limits by the Trade Union Act”. 
Apart from the Nigerian Constitution, other legislations such as the 
Labour Act which regulates protection of wages, contracts of employment 
terms and conditions of employment of the Nigerian worker, restate the 
right of a worker to associate or take part in trade unionism. The Labour 
Act7 provides that “no contract of employment shall make it a condition of 
employment that a worker shall not join trade union or shall relinquish 
membership of a trade union or otherwise be dismissed on grounds of 
activities associated with trade unionism”.8 
 
Nigeria has signed and ratified other international treaties such as the 
African Charter on Human and Peoples Rights and has been incorporated 
into the bulk of our laws by virtue of the African Charter on Human and 
People’s Rights.9 The Charter guarantees to an individual the right to free 
association10 and to assemble freely with others subject only to necessary 
restriction provided for by law.11 
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Trade Unions Act 
This is the law specifically enacted to regulate the conduct and operations 
of trade unions in Nigeria. The Trade Unions Act is presently 
encapsulated in volume 15 Laws of the Federation of Nigeria 2004.12 The 
law sets down the procedure for registration by trade unions and its 
benefits thereof, union rules, names trade unions are prohibited from 
using, dissolution of trade unions, membership, recognition, merger of 
labour unions, creation of association of labour unions, accounts and 
returns and immunities to civil or criminal liabilities. 
The Act is the ground norm guiding the modus operandi, of trade unions 
in Nigeria. As a general rule, every Nigerian between the ages of sixteen 
and twenty one and over is eligible to become a member of a trade union. 
Every worker who applies for admission into the appropriate union 
cannot be denied membership. Section 12(2) of the Trade Union Act13 
criminalizes any attempt by anyone to prevent any worker from joining a 
trade union through which only his interest can be fully realized. 
However, the Act, itself places some restrictions on membership of trade 
unions. 
 
Section 11(2) of the Trade Union Act14 provides that “it shall not be lawful 
for persons in the police, prison and armed forces as well as those in the 
customers’ preventive services to unite, gather together or to be members 
of any trade union”. So also are employees in the Nigerian security 
printing and mining company, staff of the central bank and those in any 
labour services authorized to bear arms. In addition the Trade Union Act 
confers to the Minister of Labour the power to specify other 
establishments whose staff may not belong to trade unions. 
 
In addition the President is given the power to proscribe a trade union if 
he is satisfied that such a trade union which is occupied with the 
provision of essential services to the public engages in acts calculated to 
disrupt the economy or smooth running of any essential services.15 The 
Trade Union Act has been subjected to amendment in 2005 and certain 
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consequential amendments have tended to undermine the effectiveness of 
trade unions. It sorts of restricting the workers right to resort to strike as 
an industrial action and means of achieving its aims and objectives. 
 
Trade Dispute Act 
The Trade Disputes Act now embodied in laws of the Federation of 
Nigeria 200416 gives the parties the freedom to negotiate on their own or 
under a mediator, failure of which the minister of labour is empowered to 
intervene in an industrial dispute with the object of promoting settlement 
by reconciliation. The inability to force any of the parties to come to terms 
with their opponents or compel obedience to the adjudication of a peace 
matter had created a lacuna in the process of industrial relations. 
Therefore, legislation had to be explored as a means of bringing about a 
change of attitude to industrial negotiation. 
 
To achieve its main objective, a trade union need not to be unduly 
bellicose: it would augur well for better industrial harmony if its missions 
and objectives could be fulfilled without conflict. A trade union should 
therefore strive as much as possible to make use of available negotiating 
machinery for achieving maximum benefits for all its members with the 
minimum of friction. Unfortunately, this has not always been the case. 
 All workers are similar as they all yearn for acknowledgment, fulfilment, 
reasonable earnings and remuneration, job security, redress of wrongs 
and better working conditions.17 The processes that have been used to 
allow workers to attain these goals and aspirations are collective 
bargaining. Though frequently, the employer and the unions finds each 
other in jagged discrepancy not only on these issues but also as to the 
interpretation of the collective agreement and its application, such 
frictions give rise to trade disputes, settlement evolved in industrial 
relations. The underlying principle here is usually based on voluntarism 
on the part of the parties.18 
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The first of such legislations which made the most far reaching incursions 
into the voluntary nature of Nigeria’s industrial practices was the Trade 
Disputes (Emergency Provision) Decree 1968.19 That decree has now been 
repealed by the Trade Disputes Act 1976 which also re-enacted all the 
essential and major provisions of the 1969 Decree. The Trade Dispute Act 
of 196820 introduced compulsion in the settlement of labour disputes in 
Nigeria. 
 
Trade Union International Affiliation Act 
This is another important legal framework for trade unions in Nigeria. 
This legislation21 gives trade unions in Nigeria the legal right to seek 
affiliation with any international labour organization or trade secretariat. 
The writer submits that the Act is very important because it exposes 
Nigerian trade unions to other international labour organization where 
ideas and ideologies are exchanged for mutual benefits. Therefore, 
through such interactions Nigeria’s trade union are abreast with labour 
issues and policies in line with global practice in the industry. 
 
Registration of Trade Unions 
The requirement for registration imposed on trade union is a mandatory 
provision under Nigerian Labour Law. The Supreme Court held in the 
case of Alhaji Balarabe Musa vs. Independent National Electoral Commission22 
that registration facilitates the exercise of regulatory and monitoring 
powers and the recording and certification of the fact of existence. The law 
states that labour unions must not carry out any action in continuance of 
its purpose unless it has been registered.23 An unregistered trade union is 
prohibited from performing its functions. However, an unregistered trade 
union may take any step that might be essential for the idea of registering 
the union.24 
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Procedure for Registration 
Generally, where a trade union already exists in representing workers or 
employers, no trade union shall be registered subsequently in that respect. 
The rationale for this restriction is to prevent confusion that will arise as a 
result of proliferation of trade unions in places where unions already exist 
and carry out similar functions. This restriction will prevent duplicity of 
functions on the part of trade unions and unify the labour movement. An 
application for registration of a trade union must be made to the registrar 
in the presented form and signed in the case of a trade union of 
employment by at least two members of the union.25 Every application 
must be attached with two copies of the regulations of the association and 
by a record displaying the names, address, and occupation of everyone 
that signed the application and the official title, name, address, age and 
occupation of each officials of the union.26 
 
Where the Registrar received an application for the registration of a trade 
union, he must cause a notice of the application to be published in the 
Gazette, stating that objections to the registration of the trade union may 
be submitted to him in writing within three months of the publication of 
the notice.27 If however, the application appears to him to be defective in 
any respect he must notify the applicant accordingly and must take no 
further action in relation to the application until it has been amended to 
his satisfaction or a new application is submitted or non defective 
application is made.28 The Registrar must within three months after and 
end of the period for objections, approve any objection submitted to him 
during the period. If he is satisfied: 
1.  That no proper objection has been raised 
2.  That none of the purpose of the trade union is unlawful and 
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3.  That the requirements of the Act29 and regulations30 with respect 
to the registration of trade union have been complied with, must 
subject to an acceptable name, register the union and its rules31 

 
On registering a union, the registrar must give a registration certificate 
which except he cancels the union’s registration, is conclusive evidence 
save in any proceedings, for the annulment of the union’s registration on 
the basis that the union fraudulently acquired its registration or as in error 
that: 
1.  The requirement of the act and the regulations with respect to 

registration has been  complied with. 
2.  The trade union is authorized to be registered and 
3.  The trade union is a trade union for the purpose of the Act.32 
 
If the registrar refuses to register the union he must send to the applicant a 
notice in the prescribed form to that effect and stating the grounds of the 
refusal and specifying the date from which the time for appealing against 
the refusal is to run and he must publish a notice to the like effect in the 
Gazette.33 Any of the union’s officer or member can appeal to the proper 
court within a time of thirty days commencing from the precise date 
provided against such rejection.34 On an appeal the court can give such 
order as it deems appropriate and without unfairness to the generality of 
this power, in any procedures on such appeal, the court may make such 
order as it thinks proper and without prejudice to the generality of this 
power, in any proceedings on such appeal, the Act vested on the Court 
with all the powers as the Registrar can make any order which may or 
should have been made by the Registrar and the cost of, and incidental to 
the appeal as well as the cost of an occurrence to any proceedings before 
the Registrar are in the discretion of the court.35 
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The appeal on the refusal of the Registrar to register a trade union lies on 
the appropriate court, which are the Industrial Arbitration Panel and the 
National Industrial Court as the case may be.36 Where a request made by a 
labour organisation for its registration is consequently rejected, according 
to its rules, the organisation must be dissolved within a time of three 
months commencing from the date of the last rejection, an application for 
the registration of a labour organisation must be taken to be consequently 
rejected: 
1.  At the end of the thirty days allowed for appeal where no appeal 

from the registrar’s  refusal is brought within those days, or 
2.  Where an appeal was brought and the registrar’s refusal is 

confirmed on a final determination on the date of the final 
determination; 

3.  If the refusal was on the ground of its name being objectionable and 
the matter had been referred to the Minster for his decision on the 
date on which the minister confirms the refusal.37 

 
A trade union must not be registered under a name containing any 
words which in the opinion of the registrar are deceptive or 
objectionable in that they contain a reference, direct or indirect to any 
personage, practice or institution or are otherwise unsuitable as a name 
for a trade union.38 However, if the registrar refuses to register a trade 
union on this ground, official or member of the union may require the 
matter to be referred to the minister whose decision on the matter is 
final.39 Where on such reference the minister decides that a particular 
trade union may be registered under a certain name, the union may be 
registered under that name.40 
 
The Legal Status of Registered Union 
Where a trade union is registered, it is recognized in the eyes of the law. In 
the case of Agbomagbo Bank Limited vs. General Manager GB Olivant 
Limited,41 the Court held that trade union has a legal status to its name 
upon registration and unregistered trade unions have no recognized legal 
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existence and an action would not be entertained against a defendant who 
as at when sued was not a legal person. Similarly in the case of Nigeria 
Stevedores and Dock Workers Union vs. Opara and 6 Ors,42 The Court held 
that the trade union has the capacity to sue as it has been proved that it is 
a registered union. The court further stated that the union is a quasi 
juristic person by virtue of the operation of the provisions of our Trade 
Union Act.  
 
This was also established in the case of Nigerian Nurses Association vs. 
Attorney General of the Federation,43 where the court held that trade union 
can sue and be sued and has legal capacity. Apart from its capacity to sue 
and be sued, trade unions have some other attributes of corporate 
personality including the requirements for a registered office by virtue of 
Section 21.44 It also has the obligation to render annual returns,45 submit 
an audited account of funds to the registrar.46 The inability of trade unions 
which is vested on the union as against the officers or members of the 
union is another pointer on its legal personality. 
 
Benefits of Registration 
Upon registration, a trade union enjoys certain benefits and privileges 
attached to the status of registration. These benefits draw a line of 
destruction with unregistered trade unions. 
 
1.  Recognition of Trade Union 
This is perhaps the most important benefits of registration to trade unions. 
In the light of this benefit the Supreme Court in the case of Alhaji Balarabe 
Musa vs. Independent National Electoral Commission,47 aptly stated that 
“registration facilitates the recording and certification of the fact of 
existence. Recognition by employers of labour is what facilitates 
negotiation and collective bargaining with trade unions. This benefit of 
recognition is mandatory on employers. The law provides that where 
there is a trade union of which persons in the employment of an employer 
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are members that trade union shall without further assurance on 
registration be entitled to recognition by the employer and the law further 
criminalizes the refusal by an employer to accord recognition.48 
Generally, recognition means the acknowledgement of a fact or claim.49 It 
means an employer’s acknowledgement that a union has the right to act as 
a bargaining agent for employees.50 Recognition is therefore the volitional 
act of an employer to acknowledge a trade union or its agent with whom 
to negotiate or consult for the purposes of collective bargaining.51 
 

Section 25 of the Trade Unions Act52 provides that “a duly registered trade 
union has statutory right to be recognized automatically. Failure to do so 
is an offence and the employer shall be liable on summary conviction to a 
fine of N1,000.” In view of this, it appears that there is no automatic 
recognition upon registration for any trade union anymore as was the case 
in the past, until they form an electoral college to vote for representatives 
for the purpose of bargaining or consultation with the employer. This is 
because this provision has been considered to mean that recognition is for 
the purpose of collective bargaining. 
 

Recognition in this sense promotes and extends collective bargaining 
thereby reducing managerial prerogatives, and replacing it with bilateral 
regulations. The primary purpose of recognition therefore is to use it for 
collective bargaining. It is necessary to note how the National Industrial 
Court have interpreted and applied the law of recognition in Nigeria. In 
the case of Management of Tuyil Nigeria Limited v. National Union of Chemical 
Footwear, Rubber Leather and Non-Metallic Product Employee,53 the facts of 
this case were that the representatives of the respondent made an 
unequalled visit to the premises of the company (the appellant) to compel its 
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workers to join or belong to the respondents union. The appellant duly 
considered the request proposal and entreaties but ensured that due process 
and procedures must be followed before the union can be recognized by it as 
it has no power to compel any of its employees to join or belong to any trade 
union as that is expressly outlawed. 
 

The appellant submitted that the foregoing findings of the industrial 
arbitration panel were erroneous and has no legal backing. The appellant 
contended that the duty to recognize the respondent could only arise where 
the respondent shows that persons in the appellants’ employment are 
members of the respondents unions. The respondent on the other hand, 
contended that by virtue of the provisions of section 24 (1) of the Labour 
Act,54 the appellant is under legal obligation to recognize and inaugurate a 
branch of its union on the appellant business premises. The court thereafter 
observed that the critical issue for determination was the question of 
recognition and the existence or non-existence of a trade dispute between the 
parties. The court therefore took the opportunity to reiterate the guiding 
principles on recognition of trade union and summarized as follows: 
a.  The question of recognition of a trade union or deductions of check of 

dues is one that is connected with the employment or non-
employment or terms of employment or conditions of work or service, 
so too is the question as to what deductions to make from a workers’ 
wages or salaries which is statutorily provided for under S. 5 of the 
Labour Act.55 

b.  Recognition of a trade union by an employer is compulsory and 
automatic by the combined effect of sections 5 (7), 25(1) of the Trade 
Union Act56 and by section 5 (3) (a) and (b) of the Labour Act.57 

c.  Regarding the workers union, the combined effect of sections 24(1) 
and (2) and 16A of  the Trade Union Act58 is that the law extends and 
stipulated for compulsory recognition and deductions of check off 
dues in respect of workers who are eligible to be members of a union. 
The eligibility for being a member of a trade union is the yardstick test 
or standard for dexterously deductibility of check off dues for which 
the employer has no choice in the matter. The duty to deduct check off 
dues is mandatory and no employer is permitted to choose whether or 
not to deduct. 
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d.  The employer has a duty to grant a recognized union access to eligible 
members of the trade union unto its employment. 

e.  Once any trade union listed in the third schedule to the Trade Union 
Act exhibits  enough intention to be recognized by an employer by 
indicating its willingness to unionize workers who are eligible to be its 
members, an employer is obliged to accord recognition and not pose 
obstacles in the way of such unionization. 

f.  Refusal of an employer to accord recognition to a trade union to 
unionize eligible members in its employment will be ground for a 
valid trade dispute even if the union is yet to form a branch on the 
employment premises. 

 
The Supreme Court in the case of Osawe v. Registrar of Trade Unions59 had 
declared the system of restructured and highly compartmentalized trade 
unions as being constitutional. It is important to emphasize here that for the 
purpose of recognition while it is proper to express intention in writing to 
denounce membership of a union, the same written intention is not required 
for the membership of a union to which a worker appropriately belongs. The 
employer is obliged to accord recognition to the union and allow the union to 
unionize eligible members by making available to the union the names of 
persons who are deemed to be members of the union. 
 
Conclusion  
The purpose of the various legislations is to regulate the formation and 
activities of Trade Unions in Nigeria. Trade Union in Nigeria must operate 
within the ambits of the law. The aim of the law of recognition is to compel 
employers to negotiate with the registered trade unions in order to prevent 
dispute. By the structure of the statutes, workers have to struggle for 
recognition. The lack of statutes of a union can lead to non-recognition of 
trade union. In other words, unions may not have the legal right to represent 
workers. Unions have certain rights most especially the right to engage in 
collective bargaining. Recognition and eligibility is the yardstick once a trade 
union indicates its willingness to unionize workers who are eligible to be its 
members. 
 
Recommendation 
It is necessary for the laws regulating the formation, activities and 
registration of Trade Unions in Nigeria to meet international standards. 
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THE EFFECTIVENESS OF POVERTY ALLEVIATION STRATEGIES 
IN NIGERIA: A CALL FOR A PARADIGM SHIFT 

 
By 

 
ITEFUE, Ogheneovo Justice* 

 
Abstract 
The aim of this paper is to examine the effectiveness of poverty 
reduction strategies in Nigeria. This paper employed the doctrinal 
research methodology and relied upon primary and sources of law. 
The paper found out that poverty reduction strategies undertaken 
by the Federal Government of Nigeria do not follow internationally 
set standards and as such are counterproductive. The paper 
concluded that poverty alleviation strategies must integrate the 
core principles of a human rights-based approach for them to be 
effective. An urgent paradigm shift in initiation, design, 
implementation and execution was recommended. This ranged 
from domestication of international set standards for poverty 
alleviation; amendment of the Constitution of the Federal Republic 
of Nigeria; the enactment of a Poverty Alleviation Act (PAA) by 
the National Assembly to curb the lack of continuity of 
programmes by successive administrations; proper awareness 
campaigns and seminars on poverty alleviation and ongoing SIPs 
by the National Orientation Agency; to government support for 
indigenous companies involved in the production of medical 
supplies, food and other necessaries to forestall future disruptions 
in global supply chains by pandemics. 

 
Keywords: Poverty, Human Rights 
 
1.0 Introduction 
The meaning of poverty transcends paucity of money as a determinant. It 
is increasingly being understood as a multidimensional phenomenon in 
which poor people themselves are of the view that non-monetary indices 
including food security, housing, health, education and security matter to 
their well-being.1 Global poverty has been a major challenge and as such 
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Nigeria as well as every other State in the world has been a testing ground 
for both indices; monetary and non-monetary. In both respects, the level 
of poverty in Sub Saharan Africa particularly Nigeria presents alarming 
results.2 
World Poverty Clock as at the time of this paper, reveals that Nigeria with 
a total population of 209,707, 456 Nigerians, has 43 percent of her 
population (89,822,903) living in extreme poverty. It adopts the SDGs 
poverty threshold of $1.90 per day.3 The 2018/2019 Nigeria Living 
Standards Survey had also revealed that 1 in every 10 Nigerians live in 
extreme poverty based on purely monetary indices.4 According to the 
World Bank Multidimensional Poverty Measure (MPM) which captures 
education and basic infrastructure alongside monetary indices, as much as 
47.3 percent (about 97 million people) of the Nigerian population live in 
multidimensional poverty.5 The global Multidimensional Index (MPI) 
2020 reveals that in Sub-Saharan Africa, 71.9 percent of people in rural 
areas are poor compared with 25.2 percent in urban areas.6Nigeria is home 
to the largest number of poor people in Sub-Saharan Africa; the world’s 
poorest region.  
Nigeria has initiated several poverty reduction programmes/policies in 
the past in a bid to tackle poverty. These programmes/policies include the 
likes of the Agricultural Development Project (ADP) of 1973; Operation 
Feed the Nation (OFN) of 1976; and the Green Revolution 1980; Austerity 
Measures of 1984; Structural Adjustment Programme (SAP) of 1986; 
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National Directorate of Employment (NDE) of 1986; Directorate of Foods, 
Roads, and Rural Infrastructure (DFRRI) of 1986; Peoples Bank of Nigeria 
(PBN) of 1989; Better Life Programme of 1987; Family Economic 
Advancement Programme; Nigerian Economic Policy (FEAP) of 1997 and 
a host of others. With an unemployment rate as at the 4th Quarter of 2020 
standing at 33.3 percent of its labour force (23,187,389 persons within 15-
64 years of age)7 and food inflation at 21.79 percent,8 the urgency of 
tackling poverty in Nigeria has never been this glaring. This is without 
forgetting that in pursuance with the SDGs, Nigeria aspires to lift 100 
million Nigerians out of Poverty by 2030.9 
This paper examines the strategies/policies employed by Nigeria in the 
fight against poverty in a bid to achieve the set target. They include: 
Constitutional Provisions; Increase in Minimum Wage; Free and 
Compulsory Education; National Development Plans; and Social 
Investment Programmes.  
 
1.1 Constitutional Provisions 
One of the strategies employed by the Nigerian government in tackling 
poverty in Nigeria is the recognition of economic, social and cultural 
rights in the Constitution of the Federal Republic of Nigeria (CFRN) in the 
form of objectives and principles which the State shall direct its policy 
towards ensuring. Chapter II of the CFRN contains these Fundamental 
Objectives and Directive Principles of State Policy. In effect, the Nigerian 
government is enjoined to direct its policy towards ensuring equal and 
adequate education at all levels,10 suitable and adequate shelter and 
food,11  adequate medical and health facilities,12 equal and adequate 
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opportunity for suitable employment,13 protection and improvement of 
the environment and safeguard water, air, land, forest and wildlife14 
amongst others.  
The CFRN further obliges the State to ensure the security and welfare of 
citizens as well as participation in government15 and freedom from 
discrimination.16Sections 16, 17, 18 of the CFRN also enjoins the State to 
direct its policy to promote economic and social justice predicated on 
economic empowerment, equality before the law, governance, peace and 
security in the interest of the Nigerian people.17Despite the provisions of 
these principles and objectives, any issue or question alongside matters 
relating to them are unenforceable and as such carries no force of law in 
the event of non-compliance by the State.18 This is irrespective of the duty 
vested on all organs of government to conform to, observe and apply all 
provisions contained in Chapter II of the CFRN.19 
This paper notes that as a result of this ouster provision of the CFRN, such 
provisions are seen as objectives of a discretional nature which may be 
achieved by the government or even excused on the ground of lack of 
resources as is the present case. The paper is convinced that the 
unenforceability of this set of rights weakens this strategy of addressing 
poverty in Nigeria. In fact, these principles and objectives are mere paper 
tigers with hardly any mechanism to ensure that they are realized. 
Consequently, in the event of the slightest effort by the Nigerian 
government to direct policies towards their achievement, the act is seen as 
charity by the government to Nigerians being the beneficiaries. 
 
1.2 Increase in Minimum Wage 
One move by the Nigerian government which seeks to address the 
problem of poverty in Nigeria is the increment of the minimum wage 
from N18,000 to N30,000.20 Further to this is the proposed exemption of 
such workers from the payment of personal income tax.21  By virtue of the 
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enactment of the National Minimum Wage Act (NMW Act) of 2019, the 
minimum wage for workers was increased. This increment is however 
with the exception of: 
i. An establishment in which workers are employed or paid on part-time 

and/or a commission or piece-rate basis; 
ii. An establishment employing less than 25 persons; 
iii. Workers in seasonal employment like agriculture; and 
iv. Persons employed on a vessel or aircraft to which the laws regulating 

merchant shipping or civil aviation apply.22 
 
This paper notes that despite the unfair exception of the above categories 
of employees, state governments of certain states have failed to implement 
the increment as enshrined in the NMW Act.23 For instance in Zamfara 
State, a public health worker who works in the Department of Agriculture 
at Tsafe Local Government Area, still earns a meagre N7,500 monthly.24  It 
is believed that a human rights-based  approach to poverty reduction 
would constrain state governments in adopting the dictates of a validly 
enacted law which in this instance, is the NMW Act. This approach 
through the principles of accountability, human dignity and transparency 
would serve as a pro-active measure in ensuring that laws aimed at 
addressing the problem of poverty in Nigeria have the full force and 
respect they ought to command. The paper further contends that the 
increment makes little or no impact in alleviating poverty in Nigeria given 
the present economic realities. With an alarming unemployment rate as at 
the 4th Quarter of 2020 standing at 33.3 percent of the country's labour 
force (23,187,389 persons within 15-64 years of age)25 and food inflation at 
21.79 percent,26 this paper submits that an upward review of the current 
minimum wage is urgently required.  
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1.3 National Health Insurance 
One of the strategies employed by the Nigerian government to tackle 
poverty is the provision of a legal framework through the National Health 
Act (NHA)27 and the National Health Insurance Scheme (NHIS) Act28 to 
ensure access to free health care services to vulnerable Nigerians29 and to 
protect Nigerian households from financial hardship arising from huge 
medical bills and other related issues.30 The NHA which establishes the 
National Health System specifically provides that it is responsible to 
provide a framework to regulate health services which shall protect, 
promote and fulfil the rights of the Nigerian people to have access to 
health care.31  The NHIS on its part, was established to mobilize and pool 
financial resources for strategic purchasing of affordable and quality 
healthcare for all Nigerians.32 
The NHIS provides for two major categories of social health insurance 
programmes namely: Formal and Informal Sector Social Health Insurance 
Programmes.33The Formal Sector Social Health Insurance Programme is a 
social health security system in which the health care of employees in the 
Formal Sector is paid for from funds created by pooling the contributions 
of employees and employers.It consists of the public sector, organized 
private sector and the Armed Forces, Police and other Uniformed 
Services. The Informal Sector Social Health Insurance Programme is a 
social health security system for people in the informal sector or economy. 
It covers employees of companies employing 10 or less people, artisans, 
voluntary participants, rural dwellers and others not covered under the 
Formal Sector or the Vulnerable Group. The Informal Sector consists of the 
following: Community Based Social Health Insurance Programmes; and 
Voluntary contributors Social Health Insurance Programmes.34 
As it relates to this paper, there is also the Vulnerable Group Social Health 
Insurance Programmes (VGSHIP) which is designed to provide healthcare 
services to persons who due to their physical status (including age) cannot 
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engage in any meaningful economic activity. They include Physically 
Challenged Persons; Prisons Inmates; Children under Five; Refugees, 
Victims of Human Trafficking, Internally Displaced Persons and 
Immigrants, Pregnant Women and orphans.35 Funds for the payment of 
healthcare services under the VGSHIP is generated by the Federal, State, 
Local Government, Development Partners and Civil Society Organizations 
through contributions paid in advance into the Vulnerable Group Fund.  
Benefit packages under the VGSHIP include: Out-patient care, including 
necessary consumables as in NHIS Standard Treatment Guidelines and 
Referral Protocol; Prescribed drugs, pharmaceutical care and diagnostic 
tests as contained in the NHIS Drugs List and NHIS Diagnostic Test Lists; 
Maternity (ante-natal, delivery and post-natal) care for four pregnancies 
ending in live births under the NHIS for every insured enrollees in the 
Formal Sector Programme; Additional care if any still birth and so 
on.36This paper notes that despite these benefits, only about 3% of the 
population is covered by the NHIS.37In addition, the Formal Sector Social 
Health Insurance Programme accounts for almost the total enrolled 
persons under the NHIS.38 The reason for this is not far-fetched. Lack of 
awareness, illiteracy, corruption and weak institutional framework have 
resulted in failure of the NHIS to achieve its goal of providing affordable 
healthcare to all Nigerians, especially the poor and vulnerable. This paper 
contends that a human-rights based approach to development would 
ensure participation of all Nigerians in both rural and urban areas through 
the use of adequate awareness campaigns to ensure that the NHIS is fully 
enjoyed by all. 
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1.4 Compulsory and Free Education  
The introduction of compulsory and free education by the Nigerian 
government is one of the strategies aimed at addressing poverty in 
Nigeria. Through this strategy, parents and guardians are saved the 
financial burden of paying school fees and levies of their children and as 
such can divest such funds into providing a better standard of living for 
their dependants. The Compulsory, Free Universal Basic Education 
(UBEC) Act makes it obligatory for every government in Nigeria to 
provide free, compulsory and universal basic education for every child of 
primary and junior secondary school age.39  It even goes further to impose 
a duty on parents to send their children to primary and junior secondary 
schools failing which, attracts sanctions.40 
This paper observes that as well intended as the motive behind the UBEC 
Act is, the present state of affairs in public schools in Nigeria makes a 
mockery of it. Public Schools in Nigeria illegally introduce levies for 
administrative functions (such as levies for purchase of stationery) which 
in some cases, amount to the cost or even a lot higher than the school fees 
which ought to be free. This paper submits that the provision of adequate 
resources for the operation of public schools would aid the effectiveness of 
this strategy rather than being a victim of what it seeks to address.   
 
1.5 National Development Plans (NDPs) 
Nigeria started off with the Ten Year Plan of Development and Welfare 
initiated by the colonial masters which covered from 1946 to 1960. After 
Independence, the following NDPs were initiated in Nigeria: the First 
NDP (1962-1969); the Second NDP (1970-1974);41 the Third NDP (1975-
1980);42 and the Fourth NDP (1980-1985).43 Thereafter there was the 
Structural Adjustment Programme (SAP) Reforms (1986-1989); the 
Perspective and Rolling Plans (1990-1998); and the National Economic 
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Empowerment and Development Strategy, NEEDS (2003-2009).A major 
challenge of the NDPs which were launched between 1962 and 1980 was 
that of proper implementation.44 In fact, the introduction of a three-year 
rolling plan during the Babangida did little to salvage the declining 
economic fortunes of the country as economic conditions worsened, 
fueled by such factors as corruption, decline in the price of crude oil and 
wrong policy formulation and implementation. Consequently, Poverty 
became a problem of major challenge for the first time in Nigeria as the 
trend worsened through to 1999.  
Vision 2010 under General Sani Abacha which was considered as one of 
the most comprehensives trategies, aimed to transform the Nigerian 
economy into a united, industrious, caring and God-fearing democratic 
society committed to making the basic needs of life affordable for 
everyone by the year 2010.45It was however was not implemented as 
barely nine months after submission of the report, came the demise of the 
General Sani Abacha. Other development plans/policies adopted in the 
quest to address poverty and foster development in Nigeria include the: 
Vision 2020; Economic Recovery and Growth Plan (ERGP) of 2016; 
National Poverty Reduction with Growth Strategy (NPRGS) and the 
extant NDP of 2021. 
Vision 2020 was launched in 2009 under President Musa Yar'Adua’s 
administration. It was conceived as a long term approach to development 
planning with the goal of making Nigeria among the 20 largest economies 
of the world by 2020.46 Consequently, it projected that by 2020, Nigeria 
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would have a large, diversified sustainable and competitive economy that 
would effectively harness the talents of the Nigerian people while 
responsibly exploiting the country's natural resources to ensure a high 
standard of living and quality of life for the citizens.  
As against the goal of Vision 2020, Nigeria was ranked as the 28th largest 
economy in the world as at January 1, 2020.The papernotes that despite 
the prospects presented by Vision 2020 on paper, the problem of proper 
implementation and lack of political will in driving the key actions to 
definite conclusion by the Government, affected its performance. Lack of 
commitment on the part of the Nigerian government, inadequate 
engagement with Nigerians and lack of continuity by successive 
governments have been also indicated as reasons why the Vision 2020 was 
bound to fail.47 
The ERGP on its part, was initiated in 2017 as a medium term plan to 
salvage the Nigerian economy from the adverse effects of the economic 
recession recorded in 2016. The ERGP was targeted to cover from 2017 to 
2020.48In order to achieve its set objectives, the ERGP disclosed the 
following execution priorities: stabilizing the macroeconomic 
environment; improving transportation infrastructure; ensuring energy 
sufficiency (power and petroleum products); and driving industrialisation 
with focus on small and medium scale enterprises.49 The ERGP further 
outlined initiatives such as: increasing oil production to 2.5 million barrels 
per day by 2020, revamping local refineries to reduce petroleum product 
imports by 60 percent by 2018 amongst others. Following the 
implementation of the ERGP, unemployment rate was expected to reduce 
from 13.9 percent as of the third quarter of 2016 to 11.23 percent by 2020 
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translating into 15 million jobs during the period or an average of 3.7 
million jobs per annum. In all, Nigeria was expected to be a fully 
diversified economy by 2020.  
Despite failing to achieve the above objectives, the ERGP has nevertheless 
being credited  for pulling the Nigerian economy out of recession as the 
economy experienced eleven quarters of consecutive GDP growth since 
exiting recession.50 The paper notes that the ERGP just like its forebears, 
was abandoned by the successive government. As observed with previous 
NDPs, challenges such as lack of political will, policy reversals, and even 
adequate legal framework have been blamed for its failure.51 
The NPRGS under the President Muhammadu Buhari administration is 
billed to cover from 2021 to 2031, prioritizes structural policies and 
institutional reforms; industrialization for economic growth and 
transformation; macroeconomic stabilization and redistributive policies 
and programmes.52 One major highlight of the NPRGS is that it sets the 
goal of lifting 100 million Nigerians out of poverty in 10 years.53 Through 
the establishment of a private equity fund (Nigeria Investment and 
Growth Fund, NIG-Fund), it plans to lead resource mobilization drive and 
also to manage funds in a sustainable manner. 
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National Development Plan 2021 
It is pertinent to note that the NDP for 2021-2025 which takes over from 
the ERGP just obtained the approval of the Federal Executive Council.54 It 
is structured along six clusters namely economic growth and 
development, infrastructure, public administration, human capital 
development, social development and regional development. The new 
plan has an investment size of N348.7 trillion with the private sector 
contributing N298.3 trillion and the public sector contributing N49.7 
trillion. Funding strategy for the plan is identified to include broadening 
the tax base and expanding the capacity of the private sector through 
creation of investment opportunities and delivering quality engagements 
and incentives. It is hoped that the new NDP meets with its set objectives 
especially as it relates to poverty reduction in Nigeria. Despite being a 
work in progress, it is hoped that it overcomes limitations suffered by its 
predecessors. 
 
1.6 Social Investment Programmes 
Nigeria through the National Social Investment Programme (NSIP) is 
currently focused on the use of social protection as a strategy in 
addressing the problem of poverty. According to the policy which was 
created in 2016, social protection serves as a strategy for reducing poverty 
and socio-economic shocks through the promotion and enhancement of 
livelihoods, life and dignity.55 With a budget of N765 billion, the 
programme got the highest allocation among selected projects in the 2021 
approved budget.56  From 2016 to 2020, it has gotten a yearly budgetary 
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allocation of N500 billion totalling a whooping N2 trillion.57 On this score, 
it is the largest single dedicated provision for social investment in 
Nigeria’s economic history.58 The paper gives a brief examination of major 
social investment programmes (SIPs) in Nigeria, namely the: N-Power 
Programme; Conditional Cash Transfer Programme (CCT); Government 
Enterprise and Empowerment Programme (GEEP); Nigeria Home Grown 
School Feeding Programme (NHGSF). 
The N-Power Programme is a job creation programme under the NSIP of 
the Federal Government.59 The N-Power Programme which is for 
Nigerians between the ages of 18 and 35, seeks t to provide all 
beneficiaries with requisite skills within the designated period depending 
on the category. It also seeks to provide work experience opportunities for 
beneficiaries. It further links policies towards enhancing public services.  
All N-Power Programme beneficiaries are entitled to a monthly stipend of 
N30,000. 
This paper observes that delay in payment of monthly stipends, ignorance 
and lack of access to internet services are factors responsible for the 
ineffectiveness of the N-Power Programme. Despite the intentions of the 
N-Power Programme, payment delay is a major limitation as even Former 
N-Power beneficiaries (Batch A and B) decry non-payment of 5 months 
allowance backlogs.60 There is also the problem of lack of awareness and 
access to internet services in rural communities and as such those in those 
areas are excluded from the benefits of the N-Power Programme. 
The CCT Programme is an ongoing social investment programme aimed 
at reducing poverty and economic vulnerabilities in Nigeria. The CCT 
Programme has two categories of cash transfers namely Conditional Cash 
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Transfer and Top-up.61  The Conditional Cash Transfer is supports the 
poor and vulnerable to improve household consumption with the aim of 
reducing poverty as well as preventing the beneficiaries from falling 
further down the poverty line. The programme also aids in building 
resilience on the part of its beneficiaries against shocks. The Top-up Cash 
Transfer is aimed at addressing deficiencies in capacity and lack of 
investment in human capital. Through this transfer, an incentive to invest 
in education, health, nutrition, environment and productivity is provided 
for extreme poor households.62 
Poor households under the CCT Programme are entitled to the sum of 
N5,000 monthly and a top-up upon fulfillment of certain conditions. The 
programme also aids in capacity building by encouraging the formation of 
savings groups and acquisition of entrepreneurial/technical skills, life 
skills and financial inclusion. It provides coaching and mentoring support 
to boost the economic status of poor households. Poor and vulnerable 
households are identified through a selection process designed by the 
National Social Register which are thereafter eligible for Conditional Cash 
Transfers. Furthermore, eligible households must have one or more of the 
following: a pregnant woman who is registered and attends ante-natal 
and post-natal clinic (in case of a lactating mother, children must be below 
2 years of age); or children between 6 and 18 years or women between 18 
and 40 years.63It is pertinent to note that the monthly allowance of N5,000 
payable to eligible households under the CCT Programme is too meagre 
given the economic realities in Nigeria. This is without forgetting that lack 
of awareness of the CCT Programme also affects the ability of households 
that are uninformed to take advantage of it. 
The GEEP is aimed at supporting and accelerating the economic activity 
of MSMEs in Nigeria through the provision of soft loans.64 It is composed 
of MarketMoni and Tradermoni interventions or programmes and are 
administered by the Bank of Industry. Under MarketMoni, MSMEs are 
provided with affordable loans at no interest rate save for a one-time 
administrative fee of 5 percent. Loans provided for MSMEs are up to 
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N100,000. In respect of under-banked and unbanked first-time borrowers, 
loan sum is up to N50,000. For TraderMoni, petty business owners such as 
vegetable and fruit sellers, hawkers of bread and small items, kiosks are 
compiled by enumerators and provided with small loans to help in 
growing their business.65 Once a petty business owner is captured under 
the programme, the N10,000 loan facility is provided. The loan is to be 
repaid over a period of 6 months after which the beneficiary is entitled to 
a further loan of N15,000 upon opening an account and registering a Bank 
Verification Number.66 The paper observes that, since the repayment of a 
loan entitles a beneficiary to a bigger loan, the existence of a system to 
ensure repayment is necessary as it may be exploited.67 
The NHGSFprogrammeis aimed at tackling poverty and malnutrition as 
well as encourage parents of children and vulnerable groups to educate 
their children.68 Through the provision of school feeding to school 
children, it seeks to empower cooks while supporting local agriculture 
through small farm holders, thereby stimulating economic growth 
through the socio-economic value chain. The mission of the programme is 
to provide a free meal a day to pupils in public primary schools in Nigeria 
by working with stakeholders to ensure a sustainable implementation. 
The NHGFSP has been fraught with a lot of controversies. One of such 
issues was a finding by the Independent Corrupt Practices and Other 
Related Offences Commission (ICPC) revealing that N2.67 billion were 
discovered in some private accounts, which were funds meant for the 
provision of school feeding to federal colleges during the COVID-19 
lockdown.69 
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The MSME Survival Fund is a programme undertaken by the Federal 
Government to help mitigate the adverse effects of the COVID-19 
pandemic on businesses in Nigeria.70The programme is comprised of 
payroll support, formalization support, artisan/transport support and 
general grant.71 
Payroll support targets to support 500,000 MSMEs with financial support 
ranging from N30,000 to N50,000 of up to 10 employees for three months. 
This support directly aids employees of MSMEs registered and captured 
under the programme. Formalization support seeks to help unregistered 
MSMEs with free registration with the CAC. Artisan/transport support is 
concerned with supporting transport business operators and artisans 
having been grounded by the COVID-19 lockdown order. Under this 
support, artisans and transport business operators are given N30,000 as 
operational grant. The duration of the programme is for 3 months.72 
 
2.0 Issues and Challenges affecting Reduction of Poverty in Nigeria 
An examination of the various poverty reduction strategies in Nigeria 
reveal that corruption, lack of political will, poor revenue base or 
dwindling finances, ignorance, insecurity, COVID-19 pandemic and lack 
of continuity of policies are major challenges militating against their 
effectiveness. The paper contends that an adoption of a human rights-
based approach to poverty reduction is required to tackle these 
challenges.73 This is because through the principles of accountability, 

                                                                                                                                                               
insists N500M was spent on School Feeding in Two States, Abuja’ Premium Times (Abuja, 27 

March 2021)  

<https://www.premuimtimesng.com/news/headlines/451639- covid-19-lockdown-minister-insists-

n500m-was- 

spent-on-school-feeding-in-two-states-abuja.html> accessed 3 May 2021. 
70

 Federal Government MSME Survival Fund Official Website <https://survivaldund.gov.ng/> 

accessed 10  

February 2021. 
71

Ibid. 
72

(n.70). 
73

 United Nations Guiding Principles on Extreme Poverty and Human Rights 2012, 1-15; 

Organization for  

    Economic Co-operation and Development (OECD) Development Assistance Committee 

Guidelines on Poverty  

    Reduction 2001, OECD Development Assistance Committee Principles and Actions for 

Integrating Human Rights  

    in Development 2006, United Nations Draft Guidelines for Human Rights Approach to Poverty 

Reduction  

    Strategies 2002. 



The Journal of Law and Policy      Volume 2, Issue 2, 2022 

77 
 

transparency, participation and human dignity, poverty reduction 
strategies now assume a human rights status from which entitlement is 
rooted. 
 
2.1 Corruption 
Corruption is one of the major challenges confronting the reduction of 
poverty in Nigeria. It refers to the misuse of entrusted power for private 
gain.74This is more so given an era of globalization where the movement 
of fund across the word is seamless, fast and rapid.In 2019, the First Lady 
of Nigeria, Aisha Buhari raised alarm over failure of the Social 
Investment Programme to achieve its aim in Kano State, Katsina State 
and most parts of Northern Nigeria. One of the concerns raised was that 
most of the intended beneficiaries under the CCT Programme did not 
receive payments.75 There were also shocking claims that a whooping 
N500 million was spent on feeding school children in two states including 
Abuja, during the COVID-19 lockdown period.76It is important to note 
that till date none of these issues have been investigated by the 
appropriate authorities. 
 
2.2 Lack of Political Will/Commitment  
Political will refers to the determination of an individual political actor to 
do and say things in order to achieve a desired outcome.Successive 
administrations since 1960 when Nigeria gained Independence have 
expressed commitment to reducing poverty in Nigeria. They have also 
taken certain steps in actualizing such commitments through several 
alleviation programmes and projects. Sadly, despite these commitments 
and actions by the Nigerian government, the desired outcome has been 
elusive especially as there is also a lack of continuity of such programmes. 
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A clear reflection of lack of political will on the part of the government 
came to light during the period of COVID-19 lockdown as it was reported 
that while Nigerians suffered untold hunger, there were COVID-19 
palliatives hoarded in warehouses across various states in Nigeria by the 
respective state governments. This was the report in over nine states 
including Lagos, Cross Rivers, Kaduna, Osun, Kwara and the Federal 
Capital Territory, Abuja, where Nigerians took to such warehouses and 
made away with food items and supplies out of hunger.77 
 
2.3 Poor Revenue Base or Dwindling Finances 
Reliance on crude oil as a single source of revenue for Nigeria in the 
global market has made the Nigerian economy highly vulnerable because 
a slight fluctuation in crude oil prices affects the entire economy. When 
this happens, the entire economy is affected ranging from employment, 
budgetary provisions as well as planning and implementation of poverty 
alleviation programmes. 
When this happens, Nigeria resorts to loans and grants from power states 
and non-state actors as a means of obtaining finance. Even upon obtaining 
these loans and grants, corruption hinders the efficient use as they are 
diverted for personal gains. A pointer to this fact is that with Nigeria’s 
external debt as at 31 December 2020 standing at a whopping 
$33,348,000.08,78 Nigeria still falls deeper below the poverty line. This 
paper besides noting the adverse effect of dwindling finances and poor 
revenue on poverty reduction in Nigeria, also observes that even with 
meagre funds available, they are neither directed to their purpose nor 
properly accounted for.79 
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2.4 Ignorance and Illiteracy 
A major problem militating against poverty reduction in Nigeria is 
ignorance. Most of the targeted beneficiaries of poverty reduction 
programmes and projects are unaware of the existence, aim, objectives 
and benefits of these programmes. In the present era of globalization 
where information and communication technology has enabled 
information to be disseminated through electronic devices, most of these 
programmes/projects are advertised through this medium. With the 
target beneficiaries being poor, they have no access to obtaining 
information about these programmes. 
Furthermore, application for most of these programmes are done online 
via the internet. Targeted audience are poor and as such uneducated. 
Despite being incapable of using the internet, when some of them can, 
there communities do not have internet coverage. For this reason, poverty 
alleviation programmes have made little or no impact on reducing 
poverty in Nigeria. The 2018 Global MPI reveals that the poorest parts of 
Nigeria had the worst education indicators which are school attendance 
and years of schooling.80 
 
2.5 Insecurity 
Insecurity poses a great challenge to poverty reduction in Nigeria. This is 
because without peace, there can be no development. In effect, when there 
is insecurity, poverty abounds as hardship, suffering and loss of lives and 
properties are inevitable. Global Terrorism Index reveals that Nigeria is 
the third most terrorized country in the world, after Afghanistan and 
Iraq.81 With the activities of Boko Haram insurgents in Northern Nigeria 
and Middle belt region, and Fulani Herdsmen currently ravaging 
communities across Nigeria, residents in such areas sink deeper into 
poverty.82 Loss of lives and properties, displacement of people, hunger, 
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rape, shutdown of businesses; and a host of other negatives are the 
resultant effect of insecurity. Extortion meted on farmers during the 
harvest season by them.  
 
2.6 Coronavirus (COVID -19) Pandemic  
The incidence of the COVID-19 pandemic increased poverty in Nigeria as 
it led to the disruption of global supply chains all over the world. This is 
because lockdown orders were issued by all states of the world (Nigeria 
inclusive), in a bid to prevent further spread of the deadly virus. Crude 
Oil which is the mainstay of Nigeria’s economy was not spared the 
devastating impact as oil prices plummeted by 60 percent.83The NBS 
reported that more than 37 percent of households confirmed being 
exposed to an increase in prices of major food products while nearly 12 
percent of exposed households report reducing food consumption in 
order to manage the impact of the shocks.84 Nigeria’s projected fiscal 
deficit also jumped to 5.2 trillion naira or 3.7 percent of GDP from an 
initial 2.2 trillion naira. 
 
2.7 Absence of Enforcement/Legislative Action 
A major challenge militating against the effectiveness of poverty 
alleviation programmes in Nigeria is the absence of enforcement. When 
there are no means for ensuring proper monitoring and implementation of 
these programmes, it engenders ineffectiveness as they are either poorly 
implemented or even entirely neglected. Most social investment 
programmes in Nigeria are not statutorily backed by law and as such, 
when they fail, there is hardly no means of ensuring that they are 
implemented or those responsible are sanctioned. Even when the National 
Assembly carries out its oversight functions over these programmes, it 
merely assumes the form of a reactive measure85 as against being 

                                                                                                                                                               
<https://www.proshareng.com/news/Nigeria%20Economy/Multidimensional-Poverty-and-

insecurity-are- 

inextricably-Linked/55775> accessed 10 March 2021. 
83

 World Bank, ‘Monitoring COVID-19 Impact on Nigerian Households’  

<https://worldbank.org/en/country/nigeria/brief/monitoring-covid-19-impact-on-nigerian-

households>accessed  

21 March 2021. 
84

 NBS, ‘Nigeria Living Standards Survey July 2020’ (Abuja: NBS 2020) 

<https://nigerianstat.gov.ng/download/1238> accessed 18 March 2021. 
85

A M Jimoh, ‘National Assembly deplores Alleged Fraud at Social Investment Programmes: 

Queries N12 Billion  

Monthly Bill for School Feeding Project’ The Guardian (Abuja, 8 April 2020)  



The Journal of Law and Policy      Volume 2, Issue 2, 2022 

81 
 

proactive as advocated by a human rights-based approach to poverty 
reduction. 
For instance, the US through the Coronavirus Aid, Relief and Economic 
Security (CARES) Act provides statutory backing for all social 
programmes aimed at cushioning the impact of the COVID-19 pandemic 
on Americans.86 In addition to providing for a host of programmes such as 
the paycheck protection program,87 state trade expansion program,88 
pandemic unemployment assistance,89 extension of personal responsibility 
education program90 and so on, the CARES Act went further to clearly 
specify the exact entitlements under each programme. 
 
2.8 Lack of Initiative from Sub-nationals 
The papercontends that no matter how well planned the poverty 
reduction strategies of the Federal Government may be, without 
concurrent initiative from both state and local governments, such a 
strategy is bound to be ineffective. This is because poverty is more 
prevalent in rural areas in Nigeria.91 It is worthy of note that there is no 
state in Nigeria with its own poverty alleviation programme and as such, 
giving the false impression that poverty is strictly a national problem 
requiring only federal action. On this note, an all-inclusive role for federal, 
state and local governments in the initiation and implementation of social 
investment programmes in Nigeria would ensure effectiveness. 
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2.9 Absence of Disclosure, Transparency and Participation 
The absence of disclosure, transparency and participation in poverty 
alleviation strategies in Nigeria is a major limitation to their effectiveness. 
Social Investment Programmes in Nigeria is shrouded in secrecy, 
particularly in respect of who the beneficiaries are and the monies actually 
spent in implementation. For instance, despite being bereft of an accessible 
and verifiable database of beneficiaries under the National Home Grown 
School Feeding Programme, the Minister for Humanitarian Affairs, Disaster 
and Social Development had disclosed that a whooping N500 million was 
spent on feeding school children in two states including Abuja, during the 
COVID-19 lockdown period.92 Similar controversy also surrounds the 
utilization of the N950 million COVID-19 Intervention Fund by the 
University of Port Harcourt Teaching Hospital.93 
 
3.0 Conclusion and Recommendations 
Human rights law, norms and standards such as accountability, 
disclosure, transparency and participation contained in human rights 
instruments are the bedrock of development. Currently, human rights law 
norms and standards have not been integrated into poverty alleviation 
strategies for ensuring effectiveness. It is based on this reason that the 
paper makes the following recommendations: 
i.) The National Assembly should amend the CFRN 1999 to make 

socio-economic rights like the right to food, work, education and 
access to affordable healthcare, enforceable before courts in Nigeria. 
In effect, Section 6(6)(c)of the CFRN 1999 which forbids courts in 
Nigeria from determining any matter arising or relating to the 
fulfillment of socio-economic rights should be expunged. 
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ii.) The National Assembly should domesticate international treaties 
and agreements such as the: Organization for Economic Co-
operation and Development (OECD) Development Assistance 
Committee Guidelines on Poverty Reduction 2001, OECD 
Development Assistance Committee Principles and Actions for 
Integrating Human Rights in Development 2006, United Nations 
Draft Guidelines for Human Rights Approach to Poverty Reduction 
Strategies 2002 and the United Nations Guiding Principles on 
Extreme Poverty and Human Rights 2012. 

iii.) The National Assembly should amend the CFRN 1999 to the effect 
that prescription of national minimum wage is contained in the 
Concurrent Legislative List to enable states through their respective 
Houses of Assembly enact the NMWA as a law at the state level in 
order to ensure participation on the part of state governments. 

iv.) The National Assembly should enact a law titled the ‘Poverty 
Alleviation Act (PAA)’ to criminalize the abandonment of any 
poverty reduction programme or policy by any successive 
government until the attainment of its set objectives.  It is 
recommended that this law be backed by stiff sanctions for erring 
government officials as a means of ensuring deterrence. An agency 
named the ‘Poverty Alleviation and Monitoring Agency (PAMA)’ 
should be established under the PAA and should be saddled with 
the responsibility of monitoring and administering all ongoing 
Social Investment Programmes (SIPs) and projects. This should 
cover all payments and benefits accruing therefrom. The proposed 
PAMA should be comprised of a representative of each state of the 
Federation including the Federal Capital Territory. It should also be 
made up of a minimum of four professionals with at least ten years’ 
cognate experience in international human rights law. 

v.) The States’ Houses of Assembly and Local Governments’ Legislative 
Councils should also enact the proposed PAA as a law at both state 
and local government levels respectively. 

vi.) The National Orientation Agency should organize seminars, 
symposia and workshops to sensitize Nigerians on the ongoing 
poverty alleviation programmes in Nigeria and how Nigerians can 
easily take advantage of them. It must also be more vocal in raising 
awareness about SIPs through the use of local means of news 
dissemination where necessary.  
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THE IMPACT OF TRADE GLOBALIZATION ON HUMAN RIGHTS 
AND ECONOMIC DEVELOPMENT 
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Abstract 
The human rights-based approach to trade and investment 
considers how states are obligated to impact on their ability to 
fulfill human rights obligation in the trade/investment law 
agreements, the measures states and other actors are to take to 
ensure positive impacts and avoid negative impacts. The World 
Trade Organization (WTO) and the World Bank (WB) are to 
articulate areas of engagement in trade and investment to add 
value to human rights, this includes right to development, and its 
application, the importance of policy coherence taking into account 
human rights obligation, standards and principles, the need for 
human rights impact on audit and assessments and particularly 
remedies involved on the impartation of world trade investment on 
human rights obligations.  
 

Key Words: Trade, Globalization, Human Rights, Economic Development  
 
1 Introduction  
Trade globalization is a type of economic globalization and a measure of 
economic integration. It is the integration of national economies or the 
coming together of national economies to form a global economic system 
and this has been one of the most important developments of the last 
century.1 Investment contracts are usually conducted through business 
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activities and the contracts are commonly concluded between the 
government or its public entities and private foreign investors. Economic 
Development Agreements are established in such a way that the interests 
of the contracting state, which needs the technical skill and know-how of 
foreign experts and the interests of the foreign investor who is to take 
great risks without adequate guarantees are expressed in legally binding 
agreements for effective implementation.  
In today‟s world, democracies have replaced authoritarian regimes in 
many parts of the world and although new democracies are often fragile, 
this is a welcome development both for human rights where there is 
freedom of expression, and freedom to choose one‟s government and 
especially for economic development.2 The process of globalization has 
materialized in a remarkable growth in trade between countries, however, 
the global economy is not working well for poor countries or for poor 
people; this is because most poor countries have very limited access to the 
finance necessary for economic development. 
 

2. The Nature of Human Rights 
A primary inquiry into human rights and how it affects globalization will 
give a clear understanding of what the subject matter of discussion entails. 
Human right has been a subject of multiplicity of discourse, as such there 
have been diverse views from philosophers, theologians, scholars of law, 
politics, sociologists and others. Human rights approaches have also been 
perceived from various angles, for instance, it is said to be a set of moral 
principles whose justification lies in the province of moral philosophy.3 
From the legal positivist point of view, “human rights are a set of claims 
by individuals which have been recognized and legitimized by any 
particular legal system”.4 However, according to Tomuschat,5 “human 
rights are those rights which a person enjoys by virtue of being human, 
without any supplementary condition being required”.  
Human rights are the basic rights and freedoms that belong to every 
person in the world, from conception till death. These basic rights are 
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based on shared values like dignity, respect, equality and fairness, etc. 
These values are defined and often protected by law.6 They are a special 
sort of inalienable moral entitlements endowed on every person 
irrespective of where the person comes from, how the person looks or the 
person‟s mode. It cuts across tribe, tradition, race religion, culture and 
even sex. It is very fundamental since it applies to all human beings 
everywhere. It is generally defined as the rights inherent in every human 
being irrespective of age, sex, religion, language, race, etc., at all times. It is 
referred to those rights which is endowed in our nature and should be 
respected no matter who is involved. These rights are inalienable and so 
should not be derogated. It is inherent in every person. 
Umozurike defines human rights as:  

claims, which are invariably supported by ethics and which 
should be supported by law, made on society, especially on 
its official managers, by individuals or groups on the basis of 
their humanity. They apply regardless of race, colour, sex or 
other distinction and may not be withdrawn or derived by 
governments, people or individuals.7 

 
According to him, the problem in human rights lies in the extent to which we 
can extend the same recognition, enjoyment and esteem we give to ourselves 
to others. He also reiterated that there is a paradox in human rights as the 
most effective protectors (that is the governments) are also some times the 
worst violators of these rights. 
Nsirimovu8 describes Human Rights as “the condition of life which men have 
right to expect by virtue of being a human being… rights are the ideals and 
distinguishing marks of a civilized society. 
Again, Igwe9 views Human Rights as  

…cherished entitlements endowed upon every person by 
virtue only of being a human and which are not extinguishable 
by derogations (even when they are massive, consistent and 
systematic) as they carry the status of innateness being 
inherent, inalienable and therefore immutable. 
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Okogbule10 noted that Human Rights are held by all human beings 
irrespective of any other rights or duties that they may have in any other 
capacities, for example, as workers, members of families or associations. 
He also noted like Umozurike that the prime violators of human rights are 
unfortunately those who are given the duty of protecting the same rights. 
In furtherance to this, he reiterated the historical conception of human 
rights as a weapon against the state. This is done to keep it under check so 
that rights are not violated liberally since the rights against the state were 
granted by the state itself. 

Human Rights are rights inherent to all human beings 
regardless of race, sex, nationality, ethnicity, language, 
religion or any other status. Human Rights include the right 
to life and liberty, freedom from slavery and torture, 
freedom of opinion and expression, the right to work and 
education, and many more. 

 
Justice Kayode Eso, JSC, in Ransome Kuti v. Attorney General of Nigeria11 
defines human rights as: “a right which stands above the ordinary laws of 
the land and which in fact is antecedent to the political society itself…” 
 
3. Globalization, Economic Growth and Human Rights 
Quite unfortunately, although there is remarkable success in larger 
countries like India and China (to mention countries that have developed 
from poor countries to countries whose economic growth have improved 
notably), the smaller countries have remained vulnerable to world 
economic turbulence and many sub-Saharan African countries have per 
capita incomes below their levels at independence and are experiencing 
alarming rates of deterioration in their human development indicators, 
particularly education and health amongst others. This may be as a result 
of violent conflicts which is duly a result of poor economic performance. 
These outcomes may stall progress human rights unless the poorer and 
more vulnerable countries start to participate in the global economy in a 
meaningful way.12  Globalization can be said to be a new term for an age-
old process of social and economic transformation, the extensive scope of 
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its operation has led to its present dominant position in contemporary 
discourse.13 According to Okogbule14, globalization has different 
dimensions amongst which are the economic, technological, political, 
legal, social, and historical globalizations. We shall however lay our focus 
on the economical aspect of globalization as it relates to human rights 
development. Okogbule here emphasized that economic globalization 
refers to the worldwide spread of industrial production particularly with 
new technology which promotes unrestricted mobility of capital and 
unfettered freedom of trade as well as the various interactions that take 
place between states.  
The promotion of human rights cannot be seen in isolation but from the 
wider economic situation of the developing world, since this provides the 
soil in which human rights will either flourish or wither. The global trade 
and investment regime has great impact on human rights, this is because 
the General Assembly resolution 67/171 affirms human rights as a 
guiding principle or consideration for multilateral trade negotiations. The 
resolution calls for mainstreaming of the right to development and 
strengthening of the global partnership for development within 
international trade institutions. Also, trade and investment regimes 
overlap and interface with intellectual property, transfer of technology, etc 
and these regimes impacts on the realization of human right intersection 
with globalization.15 
From the African point of view, there has been some fundamental 
principles that have generated intense debate because the nature of the 
global division of labour and the unequal exchanges it promotes.16 The 
effect of trade on human rights can be negative in the sense that trade 
agreements affect consumer rights, residents, workers and most especially 
poor persons generally. The ability of states to regulate and protect human 
rights goes far beyond national and international instruments that 
promulgate the issues of rights. Although trade is a veritable part of 
humans, agreements that are borne out of trade, especially global trade 
should see to it that economic development is not all about agreements 
between states but the protection of rights that is innate in mankind and 
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these rights should not be infringed on whatsoever. That is, states should 
be protective of the human rights of its people when entering into trade 
agreements and this should be reflective on the trade agreement 
instruments. A human rights-based approach to trade and investment 
entails considering how States‟ obligations under trade/investment law 
agreements might impact on their ability to fulfill their human rights 
obligations; what measures States and other actors should be taking to 
ensure positive impacts and avoid negative impacts; and consideration of 
action that is required to mitigate against any negative impacts that do 
occur.17 
It is worthy of note that the widespread criticism of, and mobilization 
against, trade agreements and investment treaties, particularly given 
governments‟ orientation to focus exclusively on commercial interests in 
negotiations without taking into account their obligations to address 
human rights, the environment and development has become a truancy 
that has displayed itself in the international community and most 
especially the African domain. A significant number case studies indicate 
that pressures from international trade and investment rules to open 
borders for goods and services, to create a “business-friendly” 
environment for foreign direct investment and to strengthen intellectual 
property rights have often contributed to undermining the protection and 
realization of human rights.18 Critics say human rights have been 
adversely affected by globalization for instance right to equality and other 
socio economic rights. The commitment of the Nations to the indivisibility 
of human rights is reflected in the Universal Declaration of Human Rights. 
Human rights are the first responsibility of governments. While 
globalization offers great opportunities, the fact that its benefits are very 
unevenly shared and its costs unevenly distributed represents an aspect of 
the process that affects the full enjoyment of all human rights, in particular 
in developing countries.19 
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4. Protecting Human Rights in Global Trade 
Globalisation which is simply the action or procedure of international 
integration arising from the interchange of world views, products, ideas, 
and other aspects of culture20 has left African states with weak economies 
reeling from its adverse effects. One significant adverse effect of 
globalisation is the erosion of the powers of the sovereign state, 
„…Whereas the state used to be a strong socio-political institution, it has 
now been weakened and incapacitated from fulfilling its traditional 
mandate “for common good for its citizenry,”… at the end of the day, in 
the face of globalisation, the rest of Africa becomes independent by name 
only, rendering even the notion of national sovereignty and democracy 
empty of meaning‟21. In order to prevent her fragile economies from 
foreign exploitation, African states with weak economies have, one time 
or the other, resulted to the use of nationalization as a tool for national 
economic development so as to compete effectively in the global market. 
The Vienna Declaration22 adopted by the World Conference on Human 
Rights (1993) proclaims: 

All human rights are universal, indivisible, and 
interdependent and interrelated. The international 
community must treat human rights globally in a fair and 
equal manner, on the same footing, and with the same 
emphasis. While the significance of national and regional 
particularities and various historical, cultural and religious 
backgrounds must be borne in mind, it is the duty of states, 
regardless of their political, economic and cultural systems, 
to promote and protect all human rights and fundamental 
freedom.23 
 

Corporations play a vital role in economic development of states and the 
effects they have on human rights are mostly negative. Corporation may 
directly violate human rights by itself or in conjunction with another 
actor. This typically involves civil and political rights, such as the right to 
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personal security. For example, a corporation may hire state security 
forces to protect its facilities that engage in torture as occurred in 
Myanmar. Also, a corporation may directly violate rights by prohibiting 
collective bargaining or discriminating against minorities. Corporations 
can undermine the state‟s ability to fulfill human rights law. They use 
their influence to encourage governments to adopt policies of 
liberalization, deregulation and privatization that ignore human rights 
consequences. This effect concerns mostly economic, social and cultural 
rights, which are vital in developing states. Corporations are the engines 
of economic growth upon which states depend for the provision of the 
right to development. Increasingly, corporations are more economically 
powerful and influential than the developing host-states from which they 
extract their profits. 
The protection of human rights at international level gives rise to a 
number of diplomatic legal and moral dilemmas. The fact that the state 
enjoys sovereignty over its economic affairs puts it on a strong platform to 
give legal guarantee to the legitimate interest of the private contracting 
party. Thus, foreign investors, in order to obtain sufficient protection 
against the risk of having their rights nullified and the contractual 
equilibrium disturbed as a result of the state‟s intervention, seek an 
effective system comprising a mechanism which provides sufficient 
protection against this risk.24 
Also, the Proclamation of the Conference on Human Rights25 states that: 

Since human rights and fundamental freedoms are 
indivisible, the full realization of civil and political rights 
without the enjoyment of economic, social and cultural 
rights, is impossible. The achievement of lasting progress in 
the implementation of human rights is dependent upon 
sound and effective national and international policies of 
economic and social development.    

 
Arfat26 also posits that:  

Realizing human rights especially economic and social rights is 
becoming increasingly difficult. One of the most profound 
challenges that we face as a community of nations is to 
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understand better the emerging socio-economic forces and 
forms of globalization, to shape them to serve our needs and to 
respond effectively to their deleterious consequences. Human 
rights can balance forces of globalisation within a just 
international legal framework. Maintaining balance between 
globalisation and protection of human rights should be a 
priority. Human rights are what make us human. They are the 
principles by which we create the sacred home for human 
dignity. Human rights are what reason requires and conscience 
commands. 

 
5. Trade and Investment Agreements 
Economic Development is the development of economic wealth of countries, 
regions or communities for the well-being of their inhabitants. From a policy 
perspective, economic development can be defined as efforts that seek to 
improve the economic well-being and quality of life for a community by 
creating and/or retaining jobs and supporting or growing incomes and the 
tax base.27 
Recent normative developments, including the UN Guiding Principles on 
Business and Human Rights (UNGPs), specify that government and market 
actors have respective duties and responsibilities to safeguard human rights 
in the context of all business activity, including investment. Nevertheless, 
understanding how human rights are relevant to investment and what that 
implies for investment policy making is still nascent. In fact, while there is a 
flurry of activity directed towards bringing company practice in line with the 
UNGPs, a serious gap exists with respect to government policy making. Few 
efforts, if any, consider what the UNGPs imply for investment policy making, 
including in particular international investment agreements (IIAs) and State-
investor contracts given the differentiated duties and responsibilities of 
governments and companies for human rights. 
According to Arfat,28 

A number of U.N. specialized agencies have also addressed the 
question of globalization. This global development is 
sometimes viewed as being responsible for exploitation, and 
other forms of human rights abuses. On the other hand, 
improvements in human rights are sometimes attributed to the 
spread of liberal ideas and movements, which is one of the key 
dimensions of globalization. 
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International institutions and indeed transnational corporations need to 
make considerable efforts to articulate all constituencies, in particular the 
World Trade Organization and other actors engaged in the areas of trade 
and investment of the added value of human rights, including right to 
development, and its application, the importance of policy coherence 
taking into account human rights obligations, standards and principles, 
the need for human rights impact audits and assessments, flexibilities and 
exemptions such as in TRIPs, and remedies.29 
 
Conclusion 
Human rights are the first responsibility of every government, while 
globalization offers great opportunities for citizens and states. The fact its 
benefit are unevenly shared and its cost are also unevenly distributed 
represents an aspect of the process that affects the full enjoyment of all 
human rights, in particular in developing countries. Inequality has also 
risen tremendously, during this period of globalization. Maintaining a 
balance between globalization and defense of human right has to be a 
right of way. 
The major essence of trade globalization is to stimulate economic growth 
of countries, this is done when there is interdependence between countries 
integrating their different economies to forming a formidable force but 
this has been a far-fetched dream. The poorer countries have always been 
at the losing end when demands are made on them because poor finances 
has been an experience that has limited such states or economies. Whilst 
trade globalization is necessary for human capacity building, the need to 
development should also be put into full consideration as stipulated in 
Article 1 of the Declaration on the Right to Development of the United 
Nations General Assembly which states: 

The right to development is an inalienable human right by 
virtue of which every human person and all peoples are 
entitled to participate in, contribute to, and enjoy economic, 
social, cultural and political development, in which all 
human rights and fundamental freedoms can be fully 
realized.30 
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On this wise, the international community have a role to play to enhance 
the development of developing countries by ensuring the protection of 
rights of citizens in such developing countries. Globalization should be 
seen in such light that engages state actors and non-state actors 
involvement in ensuring that trade and investments are not only to foster 
prosperity between economies or states but also to regulate and foster 
peace and anticipating that while it is said that the world is a global 
village, that human rights is also ensued to be protected among state 
parties.   
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THE INTERPLAY BETWEEN THE INCOTERMS & CISG ON THE 
INTERNATIONAL SALE OF GOODS  

 
By  
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Abstract 
This paper aims to briefly lay the conceptual framework for 
research on the relationship between the passing of risk in the 
international chamber of commerce terms (INCOTERMS) and the 
United Nation Convention on Contracts for the International sale 
of goods (CISG). To stimulate discussion on the issue of passing of 
risk; it will provide a detailed examination in which the intrinsic 
aspects of the Incoterms risk allocation will be compared with the 
Convention, in order to identify areas of similarities or difference 
when dealing with risk? It will also attempt to clear the air on 
whether an inclusion of Incoterms rule in a contract is an 
exclusion of the CISG law (for those insinuating that Incoterms 
rules are substitutes to the application of the CISG). 

 
Keywords: Sale of Goods, International, INCOTERMS, CISG, and Commercial. 
 
Introduction 
The concept of risk allocation in international commercial contracts 
breaches the question of who will bear the ultimate responsibility for 
goods that are either damaged or lost in transit.1 This ultimately handles 
the question of payment and the responsibility of the buyer to support the 
goods irrespective of loss attributed to third parties. The most important 
risk-rules are those applying to contracts of sale of goods involving 
carriage of the goods since this accounts for almost all international sales.2 
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This paper contains discussions on the issue of passing of risk; it will 
provide a detailed examination in which the intrinsic aspects of the 
Incoterms risk allocation will be compared with Convention, in order to 
identify areas of similarities or difference when dealing with risk? It will 
also attempt to clear the air on whether an inclusion of Incoterms rule in a 
contract is an exclusion of the CISG law (for those insinuating that 
Incoterms rules are substitutes to the application of the CISG), whereas 
others are of the view that both complement each other and can work 
together to achieve greater results.We will now begin to discuss these 
issues to see which of the arguments holds true in reality. 
 
1.1 Comparing Risk Allocation Under the Incoterms Rules and the 

Convention 
 

1.1.1 Rules for any Mode or Modes of Transport under the Incoterms 
vis-a-vis the Convention 

EXW (Ex Works), FCA (Free Carrier), CPT (Carriage Paid To), CIP 
(Carriage and Insurance Paid To), DAT (Delivered At Terminal), DAP 
(Delivered At Place) and DDP (Delivered Duty Paid). 
THE EXW INCOTERMS rule can be likened to the provisions of article 
69(1)(i) “first sentence” of the Convention but however, differs slightly 
from article 69(1) first sentence where goods are to be delivered at the 
seller‟s place of business. 
The Incoterms EXW will let the risk pass the moment the seller places the 
goods at the buyer‟s disposal, either at his place of business or at another 
named place (i.e. works, factory, warehouse, etc.) while the Vienna 
Convention will let the risk pass when the buyer takes over the goods at 
the seller‟s premises (or if he commits a breach of contract by failing to 
take delivery) or when the buyer is aware the goods are placed at his 
disposal at the place other than the seller‟s place of business. The Incoterm 
EXW lets the risk pass as soon as the goods have been made available to 
the buyer at the delivery point (i.e. the seller‟s place or another named 
place), without any requirement such as the buyer‟s awareness of the 
goods being placed at his disposal or the buyer‟s failure to take delivery 
constituting a breach of contract.3 
Joanna illustrates this point thus, by providing the following narratives: 
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let us assume that a Belgian seller and a Norwegian buyer 
agree on the sale of 5000 boxes of chocolate under the 
Incoterms 2010 rule EXW. The contract states that the goods 
are available for the buyer to pick up at the seller‟s place of 
business from the 1stof August till the 14thof August. On the 
1st of August the buyer is informed that the load of chocolate 
is ready, but on the 5th of August the chocolate melts by a 
malfunctioning cooling system, caused by an „act of god‟. 
Under EXW, the buyer will have to bear the loss of the goods 
since the risk passes the moments the goods are placed at his 
disposal, ready to be picked up. The Convention, however, 
lets the risk pass to the buyer the 14th of August, when the 
buyer commits a breach of contract by his failure to take 
delivery of the goods; consequently, the seller will bear the 
risk of loss under the Convention. 
 

It is worthy of note that in both under the Convention and the Incoterm, 
The risk only passes when goods are clearly identified to the contract. This 
is a basic condition present in all ICC Incoterms. 
The next to be discussed here is the CPT AND CIP INCOTERMS rule. 
Like we had pointed out earlier in our discussion, there is really no 
difference between the CPT and the CIP, other than the fact that under the 
CIP, the seller is obliged to include and contract for insurance on behalf of 
the buyer. This is why the writer resolves to discuss both together. 
The relevant point of transfer of risk under CPT will be where the goods 
are handed over to the carrier or another person nominated by the seller at 
an agreed place. The seller must contract for and pay the costs of carriage 
necessary to bring the goods to the named place of destination.4 This is 
different from the regime in the „maritime‟ C-terms CFR and CIF where 
risk will pass the moment the seller delivers the goods on board the 
vessel. 
The CPT and CIP can be likened to Article 67 (1) (ii) “second sentence”. 
According to art. 67(1)(ii) when the seller has to hand over the goods at a 
particular place, the risk does not pass to the buyer until the goods are 
handed over to the carrier at this particular place (Incoterms especially 
regulate particular places). The seller is not bound to hand over the goods 
himself. Art. 67(1)(ii) applies without taking into account whether the 
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seller himself (or his employees) transports the goods for the first part of 
the way or uses an independent carrier. It suffices that the goods are 
placed at the disposal - by whomsoever - of the carrier at the particular 
place or are already in the carrier's control (in case of a previous handing 
over of the goods). The goods must be placed in the carrier's care or 
control. 
The main application of Article 67(1)(ii) CISG will be the carriage of goods 
overseas, whereby the seller, with his place of business inland, agrees 
upon delivery from seaport X. The first-carrier rule of Article 67(1)(i) does 
not apply; according to Article 67(1)(ii) the risk does not pass until the 
goods are handed over to the carrier at seaport X. The carriage over land 
takes place at the seller's risk, the carriage overseas at the buyer's risk.5 
Next are, DAT (Delivered At Terminal), DAP (Delivered At Place) and 

DDP (Delivered Duty Paid). (D-TERMS). The Incoterms 2010 rules 
provide us with three D-terms that should be used in situations where the 
seller has the obligation to carry the goods at his own cost and risk to the 
named destination. All D-terms require the seller to deliver the goods at 
the named point, to pay for them to get there and to assume all risks 
concerning the goods in transit 
All of then D-terms, which fall under the category of “any mode of 
transport”, are destination trade terms (also called arrival contracts) where 
the seller fulfills his obligations by delivering the goods at the destination. 
These D-terms can best be compared with the rules expressed in Article 
69(2) of the Convention, which stipulates that “if the buyer is bound to 
take over the goods at a place other than a place of business of the seller, 
the risk passes when delivery is due and the buyer is aware of the fact that 
the goods are placed at his disposal at that place”. 
In a dispute between an Austrian seller and a Bulgarian buyer, the seller 
had to deliver by placing the goods at the Austrian-Hungarian border 
according to Incoterm DAF (Delivery At Frontier, today subsumed by 
Incoterm DAP).6 The tribunal referred to Article 69 of the Convention to 
conclude that the seller had neither delivered the goods nor placed the 
goods at the buyer‟s disposal thus not leading to the risk passing. Because 
of this the buyer was not held liable for injury to the goods due to 
prolonged deposit in the warehouse. 
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According to the wording of the Incoterms, the mere fact that the seller 
places the goods at the buyer‟s disposal is enough to let the risk pass from 
seller to buyer. Article 69(2) of the Convention requires the buyer to be 
aware that the goods are placed at that place. The considerations that led 
to determining the appropriate time of passing of risk are different when 
the goods are at a place other than the seller‟s place of business. 
If the parties elect to use the DAP term, the seller has a duty to have the 
goods carried up to a point from where the buyer has to take over the 
onward carriage. The Convention's Rule IV would appear to apply as 
contained in Article 69 (2), which states "risk passes when delivery is due 
and the buyer is aware of the fact that the goods are placed at his disposal 
at that place." In other words, when the buyer is informed by notice and 
the goods are made available to him. 
 
1.1.2 Rules for Sea and Inland Waterway Transport 
FAS (Free Alongside Ship) FOB (Free On Board) CFR (Cost and Freight) 
CIF (Cost, Insurance and Freight) 
Here we begin with the „maritime‟ C-terms CFR and CIF where risk will 
pass the moment the seller delivers the goods on board of the ship. The 
CFR and CIF terms, allocates risk in a precise manner that differs in 
substance from the Convention's approach. How then does the 
Convention view the passage of risk? According to Rule II contained in 
Article 67(1) sentence one of the Convention "If the contract of sale 
involves carriage of the goods and the seller is not bound to hand them 
over at a particular place, the risk passes to the buyer when the goods are 
handed over to the first carrier." We should note that Article 67 states the 
rules in the situation where the seller hands over the goods to a carrier. 
Under this term the seller selects the vessel and contracts for the carriage 
of the goods. Thus, when the seller is not bound to hand over the goods at 
a particular place, the Convention considers there to be a transfer of risk 
when the goods are handed over to the first carrier. 
However, it is important to note that Article 67(1) of the Convention is still 
subject to Article 66, where risk will not automatically pass to the buyer if 
the loss or damage is due to an act or omission of the seller, even though 
ordinarily the risk should have passed to the buyer. 
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This was the situation in the 1992 case7 between a Californian buyer and a 
Chinese seller that agreed on the sale of 10,000 kg of jasmine aldehyde 
(jasminal), CIF New York. After signing the contract, the buyer warned 
the seller by fax that the goods were subject to deterioration at high 
temperatures. The buyer explicitly asked the seller to inform the carrier 
accordingly and to make sure that the jasminal would be stored in a 
relatively cool place during transport. The buyer also asked to have the 
jasminal transported as far as possible on a direct line. The seller raised no 
objections but replied that the temperature at the port was appropriate 
and could not endanger the goods. When the jasminal, after passing 
through Hong Kong, was unloaded in New York, a large part had melted 
and leaked due to excessive heat during the voyage. A few days later the 
jasminal was shipped on to the end user who refused to accept it. The 
buyer at that moment informed the seller about the damage and caused 
the goods to be examined on the same day. The parties then reached a 
settlement agreement under which the seller was to pay US$ 60,000 as 
damages, of which US$ 20,000 had to be paid in cash within a fixed date, 
whilst the remainder was to be compensated in further transactions 
between the parties by the seller's renouncement of commissions and 
profits. The seller, however, did not pay US $ 20,000 nor could any further 
transactions between the parties be concluded. The buyer brought an 
action before an Arbitration Commission claiming payment of US $ 60,000 
plus interest as well as damages for the economic loss caused by the 
seller's failure to pay the agreed sum. The Arbitrators held that the seller 
was responsible for the damage to the goods according to Article 66 of the 
Convention. Notwithstanding the CIF clause, which means that risk 
passes to the buyer with the goods crossing the railing of the ship, in this 
case the parties had entered into a separate special contractual agreement 
with regard to the temperature problem during transport. As the seller 
had not given appropriate directives to the carrier and had sent the 
jasminal via Hong Kong instead of assigning a direct ship, it had not 
complied with its separately determined contractual duties. The damage 
therefore was caused by an act or omission of the seller, as required by 
Article 66 of the Convention. Since it had become apparent that the seller 
did not intend to transact any further business with the buyer in order to 
compensate part of the damage, the Court held that the buyer was entitled 
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to the payment of US$ 60,000. In addition, the Court awarded the buyer an 
annual interest of 5% on US$ 20,000 as from the date payment was due. 
FOB, CIF and CFR are the most frequently used in contracts of sale of 
goods afloat. Under these terms the risk passes when the goods are placed 
on board of the vessel. 
The FAS (Free Alongside Ship) Term can be likened to Article 67(1) of the 
Conventions‟ second sentence, which provides that where the parties have 
agreed on delivery of the goods to a certain place, risk passes when the 
seller hands the goods over to the carrier at that place. The buyer is the 
one who should take over the goods and load them on board the vessel; 
the procedure of loading is at the buyer‟s risk. If the goods suffer any 
damage while they are being loaded, the seller is absolved from any 
liability. The responsibility of placing the goods alongside the vessel 
resembles the act of handing over the goods at a “particular place. It is 
generally accepted that risk passes at the end of the handing over process. 
Nevertheless, the Convention‟s rule differs from that of the FAS term in 
that, whereas under the latter the risk passes when the goods have just 
been placed alongside the vessel, without being necessary that the buyer 
takes delivery, under the Convention‟s provision, the risk passes when the 
goods are delivered to the carrier at the particular place, and not when 
they are merely placed at his disposal. 
The same Convention‟s rule seems to apply to FOB (Free on Board) 
contracts as well. Under the latter the seller should deliver the goods on 
board the vessel and risk passes when the goods are on board the vessel 
(previously “the ship‟s rail”). The ship‟s rail was seen in the old days as 
the border line between the seller‟s and buyer‟s territory as well as 
between the shipper‟s and carrier‟s or the customs agent‟s and captain‟s. 
Nonetheless, the ship‟s rail is a rather controversial criterion, which may 
be susceptible to different interpretations. Article 67(1) of the 
Conventions‟ second sentence would apply once more in that case, since 
delivery on board the vessel, at the agreed port under the FOB term, 
equates to delivery at a “particular place”. 
Finally it should be stressed that INCOTERMS 2010 deal only with 
“accidental” loss or damage to the goods; therefore, they do not regulate 
situations that involve loss or damage due to acts or omissions of the 
seller. In that case article 66 CISG applies. Furthermore, INCOTERMS 
2010 do not contain any similar provisions to that of Article 70 CISG 
either, thus, leaving it up to the Convention to regulate cases of 
simultaneous “accidental” loss or damage and fundamental breach on the 
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part of the seller.8 
 
 
 
1.2 Shortfalls of The Incoterms Rules 
Although Incoterms are sometimes more detailed than the CISG as to where 
delivery takes place and risk passes, there are aspects, which are not 
regulated by the standardized Incoterms rules at all but are covered by the 
CISG. Incoterms do not regulate the situation where the loss or damage that 
occurred after the risk had passed was caused by the act or omission on the 
part of the seller. Where, during the voyage at sea, the goods deteriorate due 
to the seller‟s failure to instruct the carrier to keep the goods at a specific 
temperature, Incoterms will not cover the situation as they only deal with the 
risk of incidental loss or damage. Consequently, the buyer will still be obliged 
to pay the purchase price. Article 66 of the Convention, on the other hand, 
states that the buyer will be discharged from his obligation to pay the price 
when the damage is due to the act or omission of the seller. This is an 
example where Article 66 of the CISG can supplement an inadequate 
Incoterms rule. 
Incoterms provide no detailed rules on the time of delivery apart from 
prescribing that delivery should take place as per the agreement of the 
parties, that is at an “agreed date” or within an “agreed period,” or that the 
buyer should take delivery when the goods have been delivered “as 
envisaged in A4.9 
The FAS (INCOTERMS2010) rule is the only rule, which provides that, if the 
parties have agreed for delivery to take place within an agreed period, the 
buyer would have the option to choose the date within that period. In the 
case of the other ten Incoterms 2010 rules, it is assumed that delivery can be 
made at any time within that period, naturally with notice to the other party. 
Where no time or period for delivery is agreed, Article 33(c) CISG can 
supplement the Incoterms rules as it provides that delivery is to take place 
“within a reasonable time after the conclusion of the contract.” 
 

1.3 Interaction Between The CISG and Incoterms 
Honnold best describes the interaction between the Convention and 
Incoterms as a workable relationship. 10 The main areas for interaction 
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between the CISG and Incoterms are delivery and the passing of risk. 
However, as the discussion has shown, there is the potential for interaction in 
a far wider context.11 
The risk rules of the Convention and Incoterms contain several similarities 
that facilitate the interaction between the two instruments. Under both, risk 
means any accidental loss or damage to the goods caused by neither an act 
nor an omission of any of the parties. Strong similarities exist between articles 
67 and 69 CISG and the “modern” Incoterms It seems that the drafters of the 
Convention borrowed the basic notion that risk transfers on handing over the 
goods to a carrier from the modernized INCOTERMS rules, FCA, CPT, and 
CIP. 
Despite their different roles, they can support each other by being employed 
jointly in contract formation. For example, when the drafter of an 
international contract properly invokes the Incoterms and incorporates them 
into a contract that has a governing law based on the Convention, they can be 
very useful to precisely enumerate the key steps that the parties should take 
for risk allocation. On the other hand, using the Convention provides 
answers to questions that the parties have not answered by contract 
provisions or by using the Incoterms. Further, answers to questions not 
settled by the Convention or Incoterms, may be found by verifying the gap 
filling law. Finally, the Convention provides a legal method to avoid or to 
resolve disputes among the parties in a wide range of situations, not covered 
in Incoterms, when a party fails to perform his duties under the contract. 
 
1.4 Summary 
Incoterms will supersede the Convention‟s provisions on delivery and the 
passing of risk. The question is whether Incoterms replace the CISG‟s default 
rules on delivery and risk in toto or whether they only derogate from the 
rules. Is it possible to still resort to the CISG‟s provisions when an Incoterms 
rule is uncertain or inadequate? In other words, is there any case for parallel 
application and co-existence between the two? 
Article 6 of the Convention provides for the opportunity to “derogate from or 
vary the effect” of any of the Convention‟s provisions. This means that 
agreement on the application of a trade usage, such as an Incoterms rule, 
does not have to exclude the CISG delivery and risk rules in their entirety, 
but that it can merely modify or supplement a particular rule in so far as the 
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usage embodied in the Incoterms rule may be inconsistent with the CISG‟s 
provision. For the rest, they complement and support each other.12 

 
 
Conclusion and Recommendation 
2.1 Conclusion 
Employing internationally accepted trade terms with regards to risk 
allocation is a great commodity and allows persons from across the globe 
to ascribe the same definition to terms regardless of their cultural and 
legal backgrounds. Overall, it can be said that generally, risk allocation 
under the Convention makes room for a reasonable compromise between 
the seller and buyer‟s interests.13 
However, despite its weaknesses though, it should not be forgotten that 
the CISG is a document, which resulted from the cooperation of countries 
with different legal backgrounds, economic status, social culture and 
political history and it is more than anticipated and excused for containing 
compromises and unsettled issues. What is of significance is that the 
Vienna Convention is a document of vast magnitude and it undeniably 
provides an environment that promotes and strengthens international 
trade. 
On the other hand, the use of Incoterms is a cost saving technique that 
alleviates undue and tedious descriptive work for the drafter of an 
international contract. Therefore, using the two voices together can be a 
positive force in international trade, by allowing uniform law to flourish 
in its use. In conclusion, it can be said that the two voices can 
harmoniously co-exist and offer their own perspective towards the much 
debated issue of risk allocation in international sales. The wish expressed 
by the author is, for the parties in an international sales contract to pay 
additional attention to the passing of risk issues, since they can be of 
extreme importance to the outcome of their transaction, and for the 
legislator to act prudently and effectively in order to settle satisfactorily 
the intrinsic problems of risk allocation and to sort out its related vague 
and intricate aspects. 
However, subjects not settled by the Incoterms will still be settled by the 
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rules of the CISG. As we have seen, the use of one regime does not 
exclude the use of the other. Courts and tribunals around the world use 
Incoterms and the CISG as complementary sources to solve disputes 
arising out of contracts for the sale of goods. 
 
 
2.2 Recommendations 
It is now obvious as illustrated during this work that the Vienna 
Convention‟s rules on risk allocation, even though quite practical, lack 
clarity and comprehensiveness sometimes. This can be seen in its inability 
to define important terms such as “risk”, “delivery”, “first Carrier”, etc., 
thereby leaving it to different and divergent interpretations.14 This leads to 
confusion and often times, disputes, thus distorting the goal of 
harmonization. Furthermore, some of its provisions are rather ambiguous 
and vague. For example, Article 68 of the Convention, the rule dealing 
with risk allocation on sales of goods in transit and its complicated 
technique for the attribution of retroactive effect. Moreover, it seems that 
the Convention fails to take into account modern developments and 
practices in international trade, since it does not include separate rules on 
containerization despite the immense growth of use of containers. 
Therefore looking forward, there should be an aiming for a revise, up-to-
date standard applicable to risk allocation in international transactions 
thus: 
i. Legislators And Representatives Should Take Stepsso that the 

CISG will Finally Accomplish the Purpose that it was Drafted 
for, i.e., Uniformity of the Law of International Sales: In spite of 
its wide acceptance, for international law to continue to flourish 
and meet the demands of this technological age, it requires 
continued movement. It is with this in mind that the author hopes 
that a detailed examination and overhauling of the risk allocation 
provisions will prove to be helpful in this regard. 

 
ii. There is Need for a Review of the Provision of the Convention 

Pertaining Sale on Transit and Bulk Sale, i.e., Article 68: The 
Convention's provisions of risk allocation of bulk sales is horribly 
lacking and is more detrimental than constructive. This is 
illustrated by article 68's allocation of risk prior to goods being 
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apportioned. Parties to a contract may wish to employ specific 
provisions with regards to goods sold in transit and undivided 
share of fungible goods (Parties should note that risk allocation in 
transit sales of undivided bulk takes place prior to apportionment). 
However before the said review takes place, parties to bulk sales in 
transit are advised to go to all lengths to avoid using the provisions 
contained in article 68, since risk allocation takes place prior to 
property in the goods being transferred to the buyer. Thus affecting 
the party at the end of the line. 

 
iii. There should be an option for the use of out-turn clause: Also, it 

is recommend that during such review of the provision of the 
Convention as pertaining to risk allocation especially under Article 
68, there should be included an option for the use of out-turn 
clause. An “out-turn” clause in bulk sales during transit is the best 
method of dealing with unknown perils during transit sales. This 
approach allows the party at the end of the line to pay for only the 
goods he receives. For example, the last party who purchases two 
tons of grain will only pay for what he receives at the end of the 
line. Furthermore, When employing an out-turn clause, parties 
should take note that the CIF term should be considered 
incompatible as it would otherwise transfer the risk to the buyer. 
Under a CIF 2010 term, risk is allocated to the buyer when the 
goods are on board the vessel. Clearly, in a transit sale, this would 
be incompatible. It is recommended that employing terms that 
allocate risk to the buyer in similar terms be avoided when using an 
out-turn clause. 
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LAW, RELIGION AND GENDER IN EQUALITY 
 

By 
 

Florence Itamunoala* 
 

Abstract  
Gender inequality has been at the top burner of many discourses 
and activism for many decades. The United Nations and feminist 
theorists have done much in proffering theories, legislations and 
other solutions towards eliminating this cankerworm which is a 
global issue.  Nevertheless, gender inequality still persists with 
impunity in Nigeria. Many of the feminist theorists rightly saw 
marriage as the bane of gender inequality, but they proffered 
wrong solutions towards eliminating it. This article therefore, 
using the descriptive and analytic methods of legal research, aims 
to expound how the erroneous understanding and interpretations 
of religious laws, rules and regulations in a marriage relationship -
where religion declares a husband as head over his wife- is the bane 
of gender inequality, which has also skewed our secular laws in 
favour of men. This article also shows that any sustainable success 
towards eliminating gender inequality will involve the correction 
and re-orientation of the mindsets of men and women as to the 
context and application of the headship of a man in marriage, as 
legislations alone cannot guarantee the elimination of 
discrimination and dismissiveness of women towards gender 
equality. 

 
1.0 Introduction 
This law of nature, being co-eval with mankind and dictated by God 
himself, is of course superior in obligation to any other. It is binding over 
all the globe, in all countries, and at all times: no human laws are of any 
validity, if contrary to this; and such of them as are valid derive all their 
force, and all their authority, mediately or immediately, from this original. 
 
 
 
 
 
* LL.B (UNILAG) B.L (Lagos), LL.M(UoL), E-mail floraitams@gmail.com 07037289885 

 

mailto:floraitams@gmail.com


The Journal of Law and Policy      Volume 2, Issue 2, 2022 

 

108 

 

Sir William Blackstone Religion has largely influenced and shaped the 
laws and cultures of Nigeria and the above quote is essential to 
understanding how religion influences the people, laws and cultures of 
any nation, as well as, how religion is used to promote gender inequality 
in Nigeria.  
The tussle for superiority between divine laws and human laws has often 
been at the forefront of many societal discourses, including vaccination 
beliefs, sexual health options, gender choices and even terrorism.  
In each of these conflicts, religionists have often upheld their primary 
allegiance to their religious beliefs and have therefore seen religious laws 
as laws that transcend human laws.  
Unfortunately, religious laws and regulations are sometimes distorted to 
favour the more powerful in society. In the light of the foregoing, this 
article explores how religion has influenced our laws and been used to 
perpetuate gender inequality against women. This article, therefore, 
examines gender inequality through the lens of marriage, rather than 
trying to focus on all the diverse issues that fall under gender inequality. 
This helps to highlight the problems, while keeping to the word limits for 
this article. 
This work begins with this introduction, and moves on to explore the 
meaning and topic of gender inequality as used within this work. It 
provides instances in our laws and practices and highlights religious laws, 
regulations and practices that perpetuate the superiority of the man over 
the woman, especially in marriage. Using these findings, it provides 
recommendations with the aim of bridging the gap in knowledge on 
gender inequality, through enlightening and creating awareness 
regarding these issues. 
 
2.0 Gender Inequality  
The term „inequality' refers to „an unfair situation in which some people 
have more rights or better opportunities than other people‟.1Gender 
inequality therefore refers to the unfair situation where, although the 
equities are equal, the male gender have more rights, better opportunities 
and empowerment, than the female gender. Hence, feminists clamour for 
gender equality – a situation where women and men have equal 
conditions for realising their full human rights and for contributing to, and 
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benefitting from, economic, social, cultural and political development. It 
also means that women and men‟s rights, responsibilities and 
opportunities will not depend on whether they are born male or female2 
and that they will be full partners of their homes, communities and 
society.3 However, there is no consensus as to what gender inequality 
entails since feminists have different perspectives of what constitutes 
equality. This article will now consider how discrimination and 
dismissiveness are used to subjugate women.       
 

2.1 Discrimination and Dismissiveness 
For the purpose of this paper, the definition of „discrimination‟ in the 
Convention on the Elimination of all Forms of Discrimination against 
Women (CEDAW) will be adopted with some caution. In Article 1 of 
CEDAW, „discrimination against women‟ was defined as follows:  

Any distinction, exclusion or restriction made on the basis of sex 
which has the effect or purpose of impairing or nullifying the 
recognition, enjoyment or exercise by women, irrespective of their 
marital status, on a basis of equality of men and women, of human 
rights and fundamental freedoms in the political, economic, 
cultural, civil or any other field.4 

 

Discrimination plays an important role in facilitating gender inequality by 
creating a distinction and a subsequent restriction or exclusion of women on 
the mere basis of gender.  
Dismissiveness on the other hand, refers to a form of denial, characterised by 
either passively showing indifference or disregard or actively dismissing or 
rejecting ideas or evidence.5 A few examples of these in our laws and 
religions will be discussed below. 
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2.2. Gender Inequality in Nigerian Legislation  
Section 26(2)(a) of the 1999 Constitution makes provision for non-Nigerian 
wives of Nigerian men to acquire citizenship through registration, 
unfortunately Nigerian wives married to non- Nigerian husbands do not 
enjoy a corollary benefit, and wives of Nigerian men who are foreigners 
are automatically entitled to Nigerian Citizenship, while the reverse is the 
case for the Nigerian woman. 
There are also restrictions and reservations against women such as are 
found in Immigration Act and the Police Act.6 For instance, female police 
officers who wish to get married are required to apply for permission,7 
stating in the application, the name, address and occupation of their 
would-be husbands. For the applications to be granted, the proposed 
husband must be a person of good character, and the female police officer 
should have been in the service of the police for at least three years.8 There 
is, however, no such reciprocal provision for male police officers who wish 
to get married.  
In addition, a condition for recruitment of a woman is that the woman 
should not have been married.9  The recent case of Omolola Olajide, a 
constable of the Iye-Ekiti Police Division, Ekiti State, who was dismissed 
on the 20th of January 2021,10 for allegedly violating section 127 of the 
Police Act by getting pregnant out of wedlock, provides clear evidence 
that this discriminatory practice still occurs within the Nigerian Police 
Force. This disregards the fact that several factors could be responsible for 
unmarried women becoming pregnant – including the alarming rates of 
sexual assault, amongst several others. Meanwhile, a male Police Officer 
who impregnates any woman or girl he is not married to does not suffer 
the same fate.  

                                                
6
 Regulations 121, 122, 124, 125 and 126 of Nigeria: Police Act [Nigeria], Cap P19 LFN 2004, 1 

April 1943, available at: https://www.refworld.org/docid/54f98f244.html [accessed 27 August 
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The Department of Immigrations Services in Nigeria had also for several 
years discriminated against women who applied for the International 
Passport, as they insisted on married women first obtaining either a letter 
of consent in writing from their husbands if she wass travelling or a death 
certificate showing that the husband was deceased. Men, by contrast, had 
no such restrictions. An aggrieved woman, Dr. (Mrs.) Preye Iyalla-Amadi 
sought redress against such a discriminatory practice which was in breach 
of section 42 of the Nigerian Constitution, from a Federal High Court by 
instituting a case to wit: Dr. (Mrs.) Preye Iyalla-Amadi v Nigerian Immigration 
Services.11 It was held by the Federal High Court in that case, that the 
practice was unconstitutional and that „[T]his kind of policy has no place 
in 21st century Nigeria‟.12 
Dismissiveness and discrimination also shows up in rape laws, 
perceptions about women‟s sexual choices and levels of gravity attached 
to violence against women. For instance, section 360 of the Criminal Code 
provides for the offence of indecent assault and stipulates that any person 
who indecently assaults a woman or girl is guilty of a misdemeanor, 
punishable with imprisonment for two years. Whereas in section 353 of 
the same Act the offence of indecent assault on a man is a felony and the 
penalty for it is three years.     
In Northern Nigeria, Section 55(1)(d) of the Penal Code provides that an 
assault on a woman if carried out by her husband is not an offense, if 
native law and custom recognises such action as correction. It further 
provides that the assault must not result in grievous hurt to the woman. 
Section 55(2) provides in addition to the foregoing that the correction must 
be reasonable in kind or degree having regard to the age, physical and 
mental conditions of the person being corrected. Thus, the law legalizes a 
crime against a married woman by her husband. The question to ask is, 
how would a woman correct a husband? Are all husbands usually in a 
right mental state to be given such liberty to assault their wives? A law like 
the above is ridiculous in the 21st century and should be repealed in 
tandem with the Violence against Persons (Prohibition) Act of 2015.    
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2.3 Gender Inequality in Marriage as Influenced by Religion 
Religion has frequently been cited as a basis for gender inequality in 
Nigeria.13 This part of this article will show how men have used their 
headship in marriage as provided by religion, to influence values and 
perceptions leading to gender inequality in marriage.  
 
2.3.1 Religious Influences on perceptions of Male Superiority 
This perception of superiority can be traced to the record of creation in the 
holy books, where the Bible and Quran give an insight into the origin of 
gender inequality from the story of the creation of man and woman.  
The Bible records that man and woman were created in the image of 
God.14 Man was lonely with no suitable companion, therefore, God created 
the woman as a helpmeet for the man.15  In chapter 2 verse 21 of Genesis, 
the Bible records that God caused Adam to fall into a deep sleep and he 
took one of his ribs to create the woman. God did not declare either of the 
raw materials used for creation of man or woman to be superior to the 
other. When God presented the woman to Adam, in approval Adam 
stated: „This is now bone of my bone, and flesh of my flesh‟.16 Adam‟s 
statement carries no innuendo of superiority of any of the genders over the 
other, nor did Adam show any discriminatory tendencies towards her. In 
verse 24 of Genesis Chapter 2, the Bible says a man will cleave unto his 
wife and they shall be one flesh!17 „One flesh‟ signifies no disparity 
whatsoever. 
Quran 4:1, gives the following account of the creation of man: 
„People, be mindful of your Lord, who created you from a single soul, and 
from it created its mate and from the pair of them spread countless men 
and women‟ […] 
The quotations from the two holy books on creation are similar to wit:  
a) Woman and man were created in God‟s own image (“single soul”) – 

there was no discrimination in their creation and nothing to suggest 
the superiority of one gender over the other.  

                                                
13
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b) God blessed them and gave them dominion over all other 
creatures18 – there was no discrimination or suggestion as to who 
has greater dominion between the genders. 

 
From the foregoing, the inference is that equality and non-discrimination 
was God‟s purpose for the creation of the man and the woman. The major 
Bible story used to declare superiority19 of the man over the woman is 
Genesis Chapter 3 verse 16  where God was recorded to have said to the 
woman: „I will greatly multiply thy sorrow and thy conception; in sorrow 
thou shalt bring forth children; and thy desire shall be to thy husband, and 
he shall rule over thee.‟20  The new testament confirmed this regulation in 
Ephesians 5:22 that wives should submit to their own husbands as heads 
over them.  These passages have been used by husbands to subjugate or to 
denigrate wives in Nigeria. The wives have on the other hand ignorantly 
accepted subjugation and denigration as their lot appointed by God. 
However, this article will show that the authority conferred on a husband 
is manipulated based on the perception of the adherents of the religion, to 
create a superiority complex for the men over every woman and 
consequent discriminations against wives in the following areas: 
  
i)  Reproductive Health Rights 
A wife is expected to serve the sexual and other pleasures of her husband 
without any regards to her own sexual needs. The practice of Female 
Genital Mutilation (now outlawed) which is medically considered very 
harmful to women, is carried out on the belief that it helps to preserve the 
woman from being promiscuous by reducing her desire for sexual 
pleasure.21 That is to keep her chaste for her husband, with no demands 
for chastity on the husband. Contrary to our Reproductive Health Laws, 
the husband many times also determines the numbers and timing of 
children to be born, the family planning if any to be undertaken by a wife, 
and sometimes whether or not a baby will be born naturally or through a 
caesarian section, because he is considered to be in charge. 
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ii) Adultery/Polygamy 
Discrimination can be seen in the laws or practice of adultery and 
polygamy. Adultery by a man or the having of multiple partners is often 
seen as a normal, while it is seen as an abomination when done by a 
woman. Whereas, culturally, women are subjected to ceremonies of 
virginity,22 it is a different story for the men. The insinuation from this is 
that the woman must be chaste to be acceptable and is not entitled to 
enjoy sex, whereas the males are the ones to enjoy sex and are not 
required to be chaste. So, a female who loses her virginity before marriage 
is stigmatised, while the male who probably raped her does not suffer the 
same fate.   
 
iii)  Empowerment of Women 
Until recently, husbands in Nigeria love what is commonly called „full 
time housewives‟. That is, wives who do not work outside the home. It is a 
way of keeping a wife fully dependent on her husband who is supposedly 
the breadwinner, thus enhancing his authority over her. Such women in 
most marriages hardly have a say in the financial affairs of their home. 
Fortunately, the Violence against Persons (Prohibition) Act, 2015 has now 
made it criminal for a spouse to prevent the economic empowerment of 
the other. R. Aduche Wokocha23 posits that the present order of inequality 
is occasioned by two principles, namely, he who pays the piper dictates 
the tune and the second, like the first, is that if a woman will not contribute 
to the cost of raising the family and funds for the execution of family 
projects, then she should not demand for the right of deciding what the 
project should be. While this article agrees with the fact that gender 
inequality persists in Nigeria because of the above stated principles, it is 
respectfully submitted that the reasoning behind the two principles 
enunciated by Wokocha are erroneous as it measures gender equality 
using equal contribution by both husbands and wives as a standard. If that 
be the case, the question this article will pose is, how do we measure fairly 
and equally the contributions of a husband and wife having regard to the 
following roles played by a woman? 
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 Carrying of pregnancy for nine whole months with all its 
discomfort and limitations on the woman within the period; 

 Labour pains, loss of blood and other virtues lost during the 
delivery process and 

 Nursing the baby – breastfeeding day and night for such a long 
period with the attendant sleepless nights mostly on the part of the 
woman and several other demands that come with childbirth. 

 
There should be mutual respect by husbands and wives for their 
individual peculiarities, rather than developing a superiority or inferiority 
complex over what neither of them has absolute control over. What effort 
did any man put into making himself a male human? Or what offence has 
a woman committed by being born a female? They are to complement 
each other for great progress. 
Furthermore, in the Nigerian traditional setting, women do not often have 
inheritance rights.24 The simple reason for this being that when she gets 
married, the property will go to her husband.25 However, this is just a 
lame excuse to enthrone patriarchy, as unmarried women are also not 
usually eligible to inherit land. Furthermore, with respect to politics and 
leadership roles, women in Nigeria have been unfairly and inconsiderately 
treated, not because they are actually incapable, but because of their 
gender.26  This has affected their inclusion in various political activities 
and deliberations across the country.27 In most cases, the election and 
appointment of the female gender would have to be based on concessions 
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of some male power brokers and her husband, in the absence of which the 
female would not be elected or appointed. 
 
iv) Widowhood 
The issue of gender inequality is so visible in the way widows and 
widowers are treated after the death of their spouses. Whereas the 
widower hardly has issues to contend with after the death of his wife, the 
widow suffers so much from different perspectives. The deceased husband 
being seen as head over the wife, his family steps in to bear rule over his 
widow and life becomes very miserable for her after the death of her 
husband.28 Despite several laws which prohibit harmful widowhood 
practices, these ills still persist and most of the practices have only been 
successfully eliminated upon the outlawing of such practices by religious 
organisations.  
 
 
2.3.2 Religious Influences on Perceptions of the Female Gender as Inferior 

The three major religions in Nigeria present a wife as inferior to her 
husband. Hence, in some African traditions, she kneels to greet or serve 
him as a mark of submission in line with the Bible‟s instruction in 
Ephesians 5 often quoted at women, asking them to submit. Verse 22-23 
says: „Wives, submit yourselves unto your own husbands, as unto the 
Lord. For the husband is the head of the wife…‟ 
The above directions have been used to subjugate, denigrate and make 
women invisible even in places of worship and it was not until recently 
that the Orthodox Churches started allowing women to speak in Church.  
 
2.3.3 Religious Misconceptions about Marriage Which Perpetuate 

Gender Inequality 
Although God made man head over the woman,29 religion does not 
necessarily support gender inequality. However, what has happened is 
that man because of the hardness of his heart30 has corrupted the plan of 
God for men and women. Fear, ego, pride, complex and the desire to 
dominate a wife beyond bounds, has made men to enact vicious and 
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discriminatory religious and secular laws against women, while changing 
the rules to favour men. This article will now examine particular cases and 
stories in the Bible that will show that God did not intend the evil 
oppression and subjugation of women as it is practiced in Nigeria today. 
It will further provide evidence of how it is the manipulation of humans 
that has brought about the detestable order of gender inequality as 
practiced today.  This analysis will begin with the Bible story of Queen 
Vashti.31  
 

a) Men’s Fiat against Queen Vashti   
Queen Vashti refused to entertain the men with her body and was 
dethroned, and a law enacted against her to soothe the pleasure and ego of 
men as clearly revealed in Esther 1:17-20. The men feared that the 
supposedly wrong deed of the Queen shall become known by all women, 
whereupon they shall despise their husbands when they learn that Queen 
Vashti refused to obey the King‟s request to be brought in before him. The 
men, therefore, requested that Vashti should be deposed as Queen as a 
warning to all wives to honour their husbands regardless of their status in 
life. Thus, fear, pride and ego of men led to the denigration of a queen. 
 

b) The Gender Friendly King Barak 
In the Bible book of Judges,32 Deborah, a woman, was both a prophetess 
and a judge in Israel. She was found worthy to be the judge over both men 
and women, as verse 5 stated that the Israelites came to her to settle their 
disputes. She was such a valiant woman that the king Barak insisted he 
could only go to war if she consented to go with him. Deborah consented 
but reminded him of the discriminatory tendency and mindset of the 
people that the victory will be attributed to a woman. However, the king 
was not perturbed. He understood the importance of having an effective 
and powerful war companion, regardless of her sex. He was not a man full 
of ego or afraid of the success of a woman! The result of this alliance was a 
great victory for Israel.  
 

c) The Unequal Treatment of the Genders in Cases of Adultery33  
The 7th of the ten commandments of God in Exodus 20:12 simply says: Thou 
shalt not commit adultery‟. The commandment was not directed towards any 
particular gender. The penalty for adultery in the Bible book of Leviticus is 
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stated as follows: „And the man that committed adultery with his neighbour‟s 
wife, the adulterer and the adulteress shall surely be put to death‟34. The law 
is unequivocal that both the man and the woman caught in adultery are to be 
stoned to death. Why then did the accusers of the adulteress bring only the 
woman caught in adultery when she was caught in the very act of adultery? 
Why was the man not also brought before Jesus to be condemned to death?  

In his teachings and actions, Jesus never discriminated against any 
woman. Rather, unlike the traditional Jew, Jesus related with all manner of 
women including gentiles who were an abomination to the Jews. In 
Mathew 15:21-28, although Jesus reminded the woman of the 
discrimination against her as a gentile, he went ahead to break that social 
norm of his time by talking with her in public at the risk of being 
disgraced. Although Paul the Apostle appeared to have emphasized the 
headship of a husband and prohibited women from usurping authority 
over men as seen above, he was an advocate of gender equality and equal 
rights in marital relations. It was he who, inspired by God, wrote in 
Galatians 3:28 that in Christ there is neither male nor female. Women and 
men are one in Christ! Also, contrary to the way wives were subjugated 
culturally  in matters of sexual pleasure, Paul was categorical in stating the 
equal rights of husbands and wives as clearly outlined in 1 Corinthians 
7:1-16.. More than any other, he acknowledged the great roles played by 
women in the Bible days and he was intentional in mentioning their names 
among those who assisted him in the work of the ministry. For the married 
couples like Aquilla and Priscilla, Paul mentioned the names of both the 
husband and the wife.   
 
d) A Wife’s Right to Freedom of Thought, Conscience and Religion 
Ananias and Sapphira35were a husband and wife who conspired to lie to 
Apostle Peter. The husband came in before the wife and lied as agreed and 
fell down dead. Sapphira his wife not knowing what had transpired, came 
later, and as a „good wife‟ lied in support of her husband and suffered the 
same fate. This story is important because it shows that God expects a wife 
to exercise her freedom to do right by being guided by her conscience. The 
idea of a good wife being the one that is subjugated to her husband no 
matter the circumstance as believed by the culture of some people of 
Nigeria is certainly a manipulation of the woman. 
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e) The popular Bible Passage on the Virtuous Woman36 
Christian women in Nigeria are often admonished to be like the virtuous 
woman modelled in the book of Proverbs. Therefore, it is a stigma against 
Nigerian wives to be told by a husband that they are not to be virtuous. 
Meanwhile, not many know the full provision of that passage with respect 
to a virtuous wife. Suffice it to say that the orientation and perception of 
most Nigerian men are very often in contradistinction to the model of a 
virtuous woman in the Bible passage under reference. This article will now 
compare the biblical standard of a virtuous to the man-made standards 
which have subjugated the Nigerian woman. Proverbs 31 verses 10-15 
presents the qualities of a virtuous woman as follows: a woman who does 
no evil to her husband but does him good at all times; a woman whose 
husband can have trust and confidence in her; a woman who does a 
handwork, and wakes up long before dawn to prepare the meals for her 
household going afar to get foodstuffs at a more economical cost. The 
foregoing is wholly acceptable in Nigerian men. However, the men would 
rather take out Proverbs 31:16 which provides that the virtuous woman 
considers a field and purchases it with the fruit of her hand. A husband 
sees such liberty as an emancipation of a wife from subjugation. The above 
verse shows that God‟s plan was never that the woman should be 
subjugated economically. She is expected to be so hardworking as to earn 
not just a living but to acquire properties and establish businesses through 
her labour.  For all these, the passage in verse 28 says that her children call 
her blessed and her husband also and he praises her.  
In Nigeria, husbands may feel threatened when a woman becomes so 
enterprising. The mentality of controlling a wife instead of seeing her as a 
partner in progress and the self-centered nature of being seen and known 
as the breadwinner has caused Nigerian men to create a new model of a 
virtuous woman in tandem with almost every provision of the virtuous 
woman in Proverbs 31, but taking away her right to work and to acquire 
property and to be commended for her hard work. Therefore, it is man 
and not religion that is responsible for subjugating women economically. 
 
f) Abraham37 an Example of a Submissive Husband 
Abraham married Sarah and for over twenty years they had no children. 
In the process of time as was the practice in those days, Sarah on her own 
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volition decided to give her handmaid Hagar to Abraham as a surrogate 
for her.38 Abraham obliged her, whereupon Hagar conceived. This 
unfortunately brought a sour relationship between Sarah and Hagar 
because having become pregnant, Hagar began to despise Sarah, the real 
wife of Abraham who was barren. Abraham‟s reaction to Sarah‟s pain if 
compared to what the position would have been if Abraham were a typical 
Nigerian man showed that God never ordained the subjugation and 
violations Nigerian women suffer. An examination of Abraham‟s attitude 
and response vis-à-vis what the Nigerian man‟s attitude would have been 
will reveal the biblical standard of how a husband is expected to love and 
honour his wife.   It is important to take note that Abraham was about 
eighty-six years old with no child from Sarah, his wife of over twenty 
years at that material time when these issues arose with Hagar who was 
now pregnant for him. A Nigerian man and his family under the same 
circumstances might taunt the lawful wife and send her packing for daring 
to trouble Hagar who was fertile and pregnant with child for her husband 
and family. Hagar the concubine, would be given full rights in that home 
over Sarah the legal but barren wife whom they would consider not a wife 
for having no children.  
Procreation is seen by some husbands and their families as the paramount 
obligation of a wife, but Abraham did not see Sarah‟s inability to give him 
a child as her own problem. In Nigeria, Abraham‟s family would have 
labelled Sarah a witch who wants their son to die childless since Sarah 
herself at that time, was already past childbearing age. Despite their 
childlessness, Abraham still honoured Sarah in allowing her to do as she 
pleased with Hagar. This is God‟s standard of love by a husband for his 
wife.   
In Genesis Chapter 18 when his family had a divine visitation by three 
men, he asked Sarah to make cakes for them. In verse 7, the Bible says it 
was Abraham that dressed the calf slaughtered by his young men and was 
also the one who served and waited on his guests while they ate. This 
teaching is very important to invalidate the erroneous belief in 
stereotypical activities of men and women. Also, it should be noted that 
according to Genesis 29:9, it was Rachel who kept her father‟s sheep. She 
probably was found to display a great ability in tending to the sheep and 
therefore they were handed over to her though it was not customary to 
have female shepherds among the Jews. This should serve as an example 
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to all who deny males and females from engaging in vocations or careers 
that they have a natural ability and love for, thus sometimes denying 
humanity from getting what would have been the best because of gender 
discrimination. 
Finally, God said of Abraham in Genesis Chapter 18:10 that he knew 
Abraham will command his children and household to be like him in 
keeping God‟s way and in doing justice and judgement. 
There are two lessons here. Firstly, that a man must take responsibility 
over his home not only to provide for their social needs but also to be 
responsible for their general well-being. That is, a husband should not 
abandon the upbringing of the children to the wife. Some Nigerian men 
feel they have carried out their responsibility once they make good money 
for the family. They fail in their roles as fathers to build the character of 
their children especially their sons who need the father figure as an 
example.   
 
g) The Command for husbands to - ‘Love Your Wives’39 
In the Bible book of Ephesians Chapter 5: 25-29, husbands are enjoined to 
love their wives. The love a husband should have for his wife is compared 
to the love Christ has for the Church that made him give up his life for the 
Church. He is to nourish and cherish his wife as he would his flesh and as 
Jesus Christ does for the Church. Examining the context of the love of 
Christ for the Church, this duty on men to love their wives as Christ loves 
the Church is very huge and gives no room for discrimination and 
dismissiveness. Christ loved the Church despite her sins against him. The 
Bible says Christ died for us while we were yet sinners40.  Therefore, 
contrary to the teaching that when a wife submits then the husband will 
love, he is expected to love her selflessly the way Abraham as discussed 
above, differed to Sarah in a matter that ordinarily must have hurt him.  
Christian men are always quick to quote 1 Peter 3:6 pointing out that Sarah 
obeyed Abraham, calling him lord. However, they fail to understand the 
amazing sacrificial love that Abraham displayed in his marriage towards 
Sarah which exalted him in her eyes. In 1 Peter 3:7, husbands are further 
counselled to live with their wives according to knowledge, giving honour 
to her as the weaker vessel. In Nigeria, the reverse is the case because a 
woman is expected to accept the husband with his shortcomings but not 
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vice versa. The weaker vessel in whatever sense a husband perceives it to 
be, should not therefore be a reason or cause for discrimination, violation 
and such other negative tendencies that are very common today against 
the female gender. It is also very important to note that a husband and 
wife in the passage above are described as „heirs together‟ without putting 
down the woman.  
Under Islamic laws, women's rights are not uniform, as there are different 
schools of Sharia. The four main Sunni schools which exist today came into 
being through the personal allegiance of legal scholars or jurists from the 
founders after whom the schools are named41. The schools are namely- 
Hanafi, Maliki, Shafi and Hanbali. Each of the schools has variations 
according to the cultural, political and socio-economic contexts in which 
they were developed and the philosophy of reasoning acceptable to them. 
These diversities are visible when it concerns women rights. For instance, 
in Hanafi law, neither men nor women require marriage guardians, unlike 
the Maliki school which gives fathers the right to determine the husbands 
of their daughters who have never been married. In the same vein, the 
schools differ on various other issues pertaining to women‟s rights such as 
capacity to act as witness, judge or a leader. Also, under the Maliki school, 
women are given the right to divorce on demand, whether or not the 
husband consents. Other schools are not favourably disposed to this.  
From the foregoing, it is also clear that human beings determine the 
practices suitable in their marriages. The more powerful ones - the males, 
establish their dominant views or perceptions as rules, regulations or the 
laws to govern their affairs. Their views and perceptions are based on how 
just, equitable or otherwise they may be and not necessarily because God 
so ordained it. In further confirmation of the foregoing, Professor Khaled 
Abou El Fadl‟s in his statement drew attention to the influence of money 
on Islamic laws in Northern Nigeria from wealthy Islamic nations.42 
Therefore, although in marriage, God made man head over his wife as 
clearly revealed in Ephesians 5:22. “wives, submit to your own husbands”, 
a husband was also required to love his wife as Christ loved the Church 
and died for her -Ephesians 5:25. In effect, if the two obligations are 
considered, and both husbands and wives abide by this command, men 
and women would have lived as partners in progress without the evils of 
gender inequality  
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3.0 Summary of Findings 
From the foregoing, the summary drawn are as follows: 
First, the term “gender equality” is often rejected due to the age long 
subjugation of women, especially in marriages. When gender equality is 
talked about, most people first think of all women as wives. However, not 
every woman is a wife. Most men resist the idea of gender equality 
because they question why a wife should be equal with her husband since 
„two captains cannot be in the same boat‟. This, coupled with the position 
of the various religions practiced in Nigeria which subjugate the married 
woman under her husband in manners not contemplated by religion, has 
erroneously led to the generalisation of women as being inferior to men. 
Whereas, in the Bible it is very clear that a married woman is to be 
„submissive to her own husband‟ (Ephesians 5:24), not to all men. There is 
therefore an urgent need to review and redefine the concept of gender 
equality.  
Secondly, there is a lack of understanding that equality in marriage cannot 
be absolute, as a woman „chooses‟ to submit to a man as captain of their 
marriage ship. Thirdly, while there are good and adequate laws and 
policies, there is still a lack of effective institutions, monitoring and 
implementation systems to eliminate discrimination and dismissiveness. 
Fourthly, males and females in Nigeria empower gender inequality 
through their cultures and mindsets which accept gender inequality as 
desirable for various egocentric reasons. The males relish their imposed 
position as inheritors of ancestral properties and leaders in society and out 
of fear, resist any attempt to „unbalance‟ that position. Whereas, for most 
women, they have come to enjoy playing second fiddle to the men 
especially in marriage so the financial and other burdens of sustaining a 
home rests on the shoulders of the man and not on them. Lastly, there is 
no consensus globally or even in Nigeria as to what gender equality really 
is or entails. 
 
4.0 Conclusion  
Gender inequality has its root in religion, which has influenced the culture 
and laws of Nigeria and made them discriminatory against the female 
gender. This is due to the pronouncement of a husband as head over his 
wife, with the wife required to submit to her husband. Thus, talking about 
gender equality is seen as an affront to divine regulation. However, 
headship and submission in marriage have been taken out of context and 
wrongly exercised leading to a discontent as to the treatment of women. 
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Also, the headship of man in marriage is now wrongly applied over every 
woman, instead of a wife, because of the skewed mindsets of men as to 
their superiority and power over a woman, resulting in many limitations 
and restrictions against the advancement of the female gender. 
Legislations and strategies put in place have had little success in 
eliminating this problem. The way forward, therefore, is to understand the 
mindset of the people as influenced by religion and culture and to find 
ways of reorienting the mindsets of people especially as to discrimination 
and dismissiveness. 
 
Recommendations 
This article proposes and recommends the following towards the 
elimination of gender inequality based on the findings: 
1.  Rephrasing of the term „gender equality‟: The notion of equality of 

the genders should be discarded and substituted with the 
complementary nature of all humans.  

2.  The making of laws that affect cultural and religious beliefs of a 
people require the support of stakeholders who will buy into it and 
also help in the implementation especially at the grassroots. 
Stakeholders for this purpose include religious leaders, cultural 
leaders and such other persons of influence. 

3.  The laws against gender inequality should also have in view the 
mindset and other peculiarities of the people for whom it is made. 
For example, certain penalties of imprisonment of a defaulting 
spouse under the VAPP Act are not realistic in Nigeria. Very few 
Nigerian wives will want a husband to be imprisoned except for 
grievous offences and that by wives who have made up their minds 
to quit the marriage. If the penalty for domestic violence against a 
husband is flogging or hard labour, more women or their 
neighbours will report violators.   

4.  A special commission with offices in all major towns should be set 
up to handle family matters to avoid the bureaucracy attendant 
upon formal regimes like courts. This will make for easy 
accessibility and action. Proper records must be kept of matters 
reported for data and evaluation purposes. It is further 
recommended that family courts be created in judiciaries across the 
nation to help in facilitating gender equality. The handling of these 
courts by judges and magistrates specially trained to resolve such 
issues, who understand the importance of making the disputes less 
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adversarial and reducing tension between the parties by making 
the sittings less formal is a great advantage as it reduces emotional 
damage to the parties involved.   

5.  Regarding the Marriage Institution:   
a.) Husbands and wives should be exceptions to the rule of 

gender equality. When a woman willingly agrees to marry a 
man whether under the Marriage Act or otherwise, then, she 
willingly submits to him as captain of their partnership. That 
does not mean that she is inferior to him in any material 
respect in the same way that citizens are not inferior to an 
elected or appointed President or Governor who leads or 
rules over them. Submission to such a leader is only because 
of the authority conferred on him by the Constitution of a 
country.   

c) Marital vows be reviewed to include vows on the part of the 
couple not to use any form of violence against each other, to 
value their contributions to the home especially the unpaid 
labour of any partner, that convenience rather than 
stereotypes will govern their contributions in their homes 
and such other vows that will create a sense of responsibility 
and commitment in the couples. Vows should be introduced 
to all forms of marriage with the seriousness it deserves.  
 

6.  Role of Parents: 
a.)  The responsibility of parents teaching and training of 

children on gender equality should be emphasized at 
antenatal clinics, places of worship, communal meetings of 
women, men and youths. Parents should be encouraged not 
to discriminate on the basis of gender among their children. 
All forms of stereotypes which hitherto existed in families 
should be discouraged by parents in their homes and all 
work done should be acknowledged and valued. Children 
should be trained to see any act of physical violence 
especially against their sisters or any girl child as a great 
weakness in any male and to extol respect for all persons. 
This will decrease incidents of gender-based violence and 
respect for the females. 

b.) Parents should abhor any form of sexual misbehaviour as a 
heinous crime with dire consequences for the perpetrators 
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and should also highlight the painful experiences of victims. 
Accordingly, they should prohibit children from watching 
television or video programmes involving sexual violence 
and intimidation of the opposite sex. 

c.) Parents are in the best position to help ameliorate the 
injustice and discrimination done to a large number of 
women in Nigeria through the denial of inheritance rights, 
by granting inheritance to their daughters just as well as 
their sons without any discrimination on the basis of sex. All 
children are entitled to be empowered by their parents 
where they are capable. Parents could include any caveat 
they wish to such as no child disposing of the property. 

7.  Orientation/Reorientation should be carried out and should focus 
on mind sets, stereotype roles, erroneous discriminatory and 
dismissive attitudes against women at all levels of the society, the 
potentials of women and the girl child, valuing of unpaid work of 
women and such other areas relevant towards achieving gender 
equality. This could be done by the government in conjunction with 
stakeholders through the media, training, places of worship, town 
hall meetings and so on. 

8.  Finally, Religion and Education are very important instruments in 
bringing about change. One of the best ways to eliminate 
discrimination and dismissiveness on the basis of gender for the 
upcoming generation is through our educational institutions 
beginning with nursery schools. Where the government could be 
intentional about giving children a right orientation about gender 
equality, then Nigeria will be on a right footing towards gender 
equality. 
In the same vein, the Federal and State governments and civil 
societies should encourage various groups of religious leaders that 
while not deviating from the laid down teachings of their religions, 
should ensure that practices of patriarchal cultures and lifestyles do 
not inform their interpretations of scriptural injunctions. Rather, 
they should study the lifestyles of righteous patriarchs, some of 
whom have been discussed in this article, and how they related 
with their wives or the female gender generally. 
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Abstract  
The challenges of life after retirement and the difficulties posed by loss of 
job, illness, disability, death and old age remain the nightmare of every 
employee, employer as well as the self-employed; as their economic and 
social welfare are most times not guaranteed. Hitherto, it has been the 
individual’s responsibility to maintain  his or her economic and social 
welfare but in our present day reality and in most cases, that 
responsibility has been taken over by the state and forms part of the law 
with the aim of allaying the fear of uncertainties surrounding life after 
retirement. The issue of economic and social welfare of a retiree being a 
responsibility of the individual or that of a state notwithstanding, the 
most important issue is the fate of a retiree upon retirement or whenever 
his services are no longer needed at work or in situations of total failure 
or delay in payment of any sort of retirement benefit, how would the 
retiree cope? It is against this background that this study is geared 
towards examining the necessity of retirement benefits insurance 
(endowment) policies to be undertaking by a every reasonable self-
employed individual, civil servant or employer/state for their employees. 

 
Introduction  
Retirements and post retirements are two concepts in recent time owing to 
the fact that the greatest challenge faced by all people in the history of 
human race has been the uncertainties created by loss of 
job/unemployment, illness, disability, death and old age or better still life 
after retirements which constitutes or could be said to be threats to 
people’s economic and social security. This is because as people get older 
and get to the end of their career, they begin to fear retirement because 
they are unprepared. 
 
 
 
 

* B.Sc; LL.B; BL.; LL.M; Lecturer, Department of Private and Property Law Faculty of 

Law, Rivers State University,  scpnwans@gmail.com; 08036778894 

** LL.B; BL; LL.M; Lecturer, Department of Private and Property Law Faculty of Law, 

Rivers State University, lauretta.nwokaeze2@ust.edu.ng; 08030502450 

 

mailto:scpnwans@gmail.com
mailto:lauretta.nwokaeze2@ust.edu.ng


The Journal of Law and Policy      Volume 2, Issue 2, 2022 
 

128 
 

Although, maintenance of economic security uses to be individual 
responsibility in earlier times, until human evolved into, states.1 In some 
undeveloped and developing countries including Nigeria, care for the old 
and their retirement is provided through the family. In modern times, 
most developed countries have devised strategies and institutions 
responsible for payment of allowance on retirements which may be 
funded by employers and/or the state. In such jurisdictions including 
Nigeria (even though Nigeria is still a developing country), These 
privileges have become part of their constitutions2. Thus, retirement with 
any form of pension or benefit is today, believed to be the right of 
employees3 in so many societies but this has become a subject of debate 
whether or not it should be a right. 
However, whether the economic and social welfare of a retiree is a right or 
not and whether it is individual responsibility or that of the state, the 
question is, what would be one’s fate when his or her skills and expertise 
are no longer required at work or upon retrenchments or retirement? How 
secured and guaranteed are the retirement benefits?  In case of failure or 
delay in payment of any available retirement benefits, would one be able 
to endure the suffering? 
These and many more questions agitate the minds coupled with the fact 
that the concerted efforts by the  government to reform and guarantee the 
pension and other retirement benefits of both public and private 
employee;4  has not yielded much results owing to a number of factors 
militating against adequate and prompt payment of retirement benefits 
hence, the necessity of retirement benefits insurance policies (endowment) 
policies to be taken up by every reasonable self-employed individual, civil 
servant or employer/state for their employees.  Although by the 
provisions of the Pension Reform Act 2014,5 there ought to be little or no 
complaints about retirement benefits but the reverse has been the case in 
Nigeria. 
 
 
 

                                                           
1
 Nafisat Abdulazeez, „Pension Scheme in Nigeria” History, Problems and Prospects‟ (2015) (5) (2) 

Arabian Journal of Business and Management Review 1 
2
 Constitution of the Federal Republic of Nigeria 1999 (as amended) ss. 173 and 291 93) and (4) 

3
  Ibid. 

4
 Pension Reform Act 2014, s. 1 

5
  PRA 2014, ss. 1-7. 
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Meaning and Nature of Retirement  
Retirement according to the English Dictionary,6  is the fact of stopping 
work because you have reached a particular age, the period of your life 
after you have stopped work at a particular age, the act of stopping a 
particular type of work.7 
Retirement is further defined as a termination of one’s own employment 
or career, especially upon reaching a certain age or for health reasons.8 It is 
a process that separates individual from a job role or as termination of a 
pattern of life and a transition.9 The reason for the retirement may be due 
to old age, poor health, social pressure or apathy or due to attainment of a 
mandatory retirement age. Many people chose to retire when they are 
eligible for private or public pension and retirement benefits, while some  
are compelled to retire when physical  conditions do not allow the person 
to work anymore (by illness or accident)10 or as a result of legislation 
concerning their position.11 It must be noted that the standard retirement 
age varies from country to country but it is generally between 55 and 70 
years.  
There are three ways in which a civil or public servant retires or gives up 
his office, which includes: 
a. Voluntary Retirement: Voluntary or self retirement occurs when 

the individual decides to quit active service for personal reasons 
irrespective of age, experience, length of service or retirement 
policies or rules. This kind of retirement depends more on the 
employee than the employer.12 The employee’s decision may be 
due to personal consideration of prospects in the service which 
may include lack of job satisfaction. The only problem with this 
type of retirement is that, if the employee has not worked for more 
than 10 years he loses his retirement benefits. But if he has put in 15 
years in the service, he becomes entitle to payment of benefits and 
retirement income. 

                                                           
6
 AS Hornby, Oxford Advanced Learner’s Dictionary of Current English (9

th
 edn, Oxford University 

press 2015) 1324. 
7
  Ibid. 

8
 BA Garner, Black’s Law Dictionary (10

th
 edn, West Publishing Co, 2014) 1510 

9
 (n 2), 2 

10
 (n 1), 2. 

11
Ibid. 

12
 Ibid. 
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b. Compulsory Retirement: Compulsory or forced retirement is 
occurs when the individual is forced or compelled to retire against 
the individual’s expectation and when he is ill-prepared for it. This 
kind of retirement is usually viewed negatively in that it is 
unplanned and reasons might include inefficiency, old age, ill 
health, indiscipline and need for reduction of the workforce. This 
type of retirement is for the interest of the organisation. This type of 
retirement is also envisaged by the provision of PRA 2014.13 

 
c. Mandatory Retirement: Mandatory retirement is the normal (or 

expected form) in the sense that the person involved has reached 
the statutory age of retirement as specified already in the condition 
of service of the establishment.14 Usually, the statutory age of 
retirement in Nigeria is 60 years or 35 years of service, whichever is 
first. However, there are sectors – specific exceptions as to the age 
of retirement. For instance, the compulsory retiring age of academic 
staff of a university is 65 years while a professor may retire at 70 
years. It must be noted here that mandatory retirement otherwise 
known as constitutional retirement attracts payment of gratuity 
and pension. 

 
It must be noted that the following is the summary of current retirement 
guide in Nigeria.15 
1. 60 years shall be the compulsory retirement age for all employees 

to the public service or 35 years of pensionable service whichever is 
earlier. 

2. No officer in the military or paramilitary shall be allowed to remain 
in service after attaining 60 years of age or 35 years of pensionable 
service, whichever is earlier. 

3. The provision of (i) and (ii) are with no discrimination to establish 
requirements for judicial officer and academic staff of institutions 
who retire at 65 and 70years respectively (as well as professors). 

4. Provided the officer would have attained the retirement age of 60 
or 35 years of service, whichever is earlier. 

                                                           
13

 PRA 2014, s. 16(2) (a and b) 
14

 (n 8); (n 4). 
15

 Federal Government Public Service Rule (2008:28-29) 
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5. A director shall unavoidably retire upon serving eight years of the 
post, and  

6. A permanent secretary shall hold office for four years which can be 
further renewed for additional four years, depending on 
satisfactory performance and no more. 

 

Other grounds for compulsory retirement of an employee as envisaged by 
the provisions of the Act,16 may include: 
1. On the advice of a suitably qualified physician or properly 

constituted medical board certifying that the employee is no longer 
mentally or physically capable to carrying out the functions of his 
office; 

2. Due to total or permanent disability either of the mind or body, or  
3. Before the age of 50 years in accordance with the terms and 

conditions of his employment. 
 
Retirement Benefits under the PRA, 2014 
Retirement benefits are rights and privileges and/or entitlements paid or 
given to an employee upon his withdrawal, disengagement and/or 
retirement from service or employment. Usually, these benefits and 
entitlements include pension and gratuity and other life policies and 
endowments taken in favour of an employee for the purposes of securing 
the socio-economic life of such an employee upon his retirement. These 
benefits constitute a series of periodic monetary payments made to a 
person who retires from employment because of age, disability or the 
completion of an agreed span of service.17 The payment generally 
continues for the remainder of the natural life of the recipient, and 
sometimes to a widow or other survivor18. Sometimes, it consists of a 
lump sum payment to an employee upon his disengagement from active 
service. But payments are usually in monthly installment. 
Thus, in order to ensure that retirees who have worked diligently during 
their employment have their later years free from being entangled in 
anguish and distress, the Federal Government of Nigeria has been 
engaged in some reforms by establishing a contributory scheme geared 
towards improving and guaranteeing a better life for them after 

                                                           
16

 PRA 2014, s.16 (2) 
17

 Nafisat Abdulazeez, „Pension Scheme in Nigeria” History, Problems and Prospects‟ (2015) (5) (2) 

Arabian Journal of Business and Management Review 2 
18

 Ibid. 
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retirement. In doing this, the Pension Reform Act, 2004 which establishes 
a contributory scheme was enacted and subsequently repealed and re-
enacted in 2014.  
It must be noted that the objectives of the PRA 201419, includes amongst 
others to – 

(a) Ensure that every person who worked in either the public or 
private sector receives his retirement benefits as and when due; and 

(b) Assist improvident individuals by ensuring that they save in order 
to cater for their livelihood during old age. 

 
By the provisions of the PRA 2014, every employee to whom the PRA 
applies shall maintain an account (in this Act referred to as “Retirement 
Saving Account”) in his name with any Pension Fund Administrator of his 
choice20 wherein all deductions at source by the employers for the 
monthly contribution of the employees are paid along side with the 
employers’ contribution to the Pension Fund Custodian specified by the 
Pension Fund Administrators of the employees within 7 days from the 
day the employees are paid their salary21. And upon receipt of the 
contributions remitted under PRA 2014;22 the Pension Fund Custodian 
shall notify the Pension Fund Administrator who shall cause to be 
credited the retirement savings account of the employees for whom the 
employers had made the payment.23 
Thus, the rate of contribution to the scheme for any employee to which the 
Act applies is made in the rate relating to the employee’s monthly 
emoluments at a minimum of ten percent (10%) and eight percent (8%) by 
the employer and the employee respectively.24 However, the said rates 
may upon agreement between the employer and employee, be revised 
upwards, from time to time, and the appropriate authority (that is, the 
Pension Commission) must be notified of such revision accordingly.25 
In addition to the aforesaid specified contributions, every employer is 
required to maintain a group life insurance policy of each employee for a 
minimum of three times the annual total emolument of the employee and 

                                                           
19

  PRA 2014, s.1 (c and d)  
20

  Ibid.,  s. 11(1) 
21

 Reform Act 2014, s.11 (3) 
22

 Ibid., s. 11 (3) (b) 
23

 Pension Reform Act 2014,  s. 11 (4) 
24

  Ibid.,  s. 4 (1) 
25

  Ibid.,  s. 4 (2) 
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premium shall be paid not later than the date of commencement of the 
cover.26 And similarly, an employee can make voluntary contributions to 
his retirement account in addition to the total contributions being made by 
him and his employer.27 
Apart from the employees covered by the PRA, provisions have been 
made for the categories of persons exempted from the contributory 
pension scheme under the PRA, 2014. Such persons like Justice of the 
Supreme, Court of Appeal and any other judicial officer appointed for any 
other court as specified in the constitution 28. This categories also include 
members of the Armed Forces, the intelligence and secret services of the 
federation as well as any employee who is entitled to retirement benefits 
under any pension scheme existing before the 25th day of June, 2004 being 
the commencement day of the Pension Reform Act, 2004, but as at that 
date had three (3) or less years to retire.29 In this case, all the persons 
aforementioned are to continue to derive benefit under existing pension 
scheme in accordance with the formula provided for in the second 
schedule to the PRA or under the provisions of enabling laws.30 Equally, 
professors covered by the Universities (Miscellaneous Provisions) 
(Amendment) Act, 2012 and category of political appointees entitled, by 
virtue of their terms and conditions of employment, to retire with full 
benefits are regulated via a guideline to be issued by the pension 
commission to regulate the administration of their retirement benefits 
provided that any shortfall shall be funded from budgetary allocations by 
the employer.31 
From the foregoing therefore, it is obvious that retirement benefits entail 
totality of the retirement plans and arrangements made for the purpose of 
securing and guaranteeing the welfare of the employee after retirement. 
And it may be contributing or non-contributing; fixed or variable benefits, 
group or individual; insured or trustee; private or public and single or 
multi-employer.32 

                                                           
26

  Pension Reform Act 2014,  s. 5 
27

 Ibid.,  s. 4 (3) 
28

 The Constitution of the Federal Republic of Nigeria, 1999 (as amended) s. 291 
29

 PRA 2014, s. 5 (1) (a and b) 
30

 Ibid.,  sub section 2 
31

  Ibid.,  s. 6 (2) 
32

 Nafisat Abdulazeez, „Pension Scheme in Nigeria” History, Problems and Prospects‟ (2015) (5) (2) 

Arabian Journal of Business and Management Review 2 
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Thus, a holder of a Retirement Savings Account (RSA), on retirement or 
attaining the age of 50 years whichever is later can utilize the balance in 
his RSA for the following benefits inferably considered as kinds of 
retirement benefits accruable to any employee upon retirement in the line 
with the provisions of PRA 2014: 
(a) Lump sum withdrawal33; 
(b) Programmed monthly;34 
(c) Annuity for life;35 
 
Apart from the above, there is a full retirement benefits (equivalent of the 
last annual salary and allowances in addition to any other retirement 
benefits) available for certain categories of employees entitled by nature of 
their terms and conditions of employment, such as judicial officers (under 
S. 291 of the 1999 Constitution), professors under University 
Miscellaneous Provision Amendment Act, 2012), some political 
appointees,36 and so on. 
For a better understanding, the above would be discussed in seriatim. 
 
Lump Sum Withdrawal 
This is sometimes referred to as a one-time payment from pension 
administrator. In Nigeria it is accruable to a holder of a retirement savings 
account (RSA) on retirement or attainment of the age of 50 years, 
whichever is later.37 By taking the lump sum payment you gain access to a 
large sum of money which you can spend or invest as you deem fit. Lump 
sum payments give you more control over your money, allowing you the 
flexibility of spending or investing it when and how you deem fit. Lump 
sums are easy to administer, as it does not require complex calculations. 
Under this approach in some climes, the entire value of the accumulated 
retirement capital is paid in lump sum.38 Such payment normally would 
occur at retirement under occupational pension plans and at a contract 
maturity under a personal savings plan.39 Countries like Hong Kong, 

                                                           
33

  PRA 2014, s. 7 (1) (a) 
34

  Ibid., s.7 (1) (b) 
35

 Ibid., s. 7 (1) (c) 
36

  PRA 2014,  s. 7 (1) (d & e). see also s. 6 (2), PRA 
37

  Ibid., s. 7 (1) (a) 
38

 P Antolin and others. “Forms of Benefit Payment at Retirement: (2008) OECD Working papers on 

Insurance and Private Pensions (NO 26), OECO publishing, 6 
39

 Ibid. 
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India, Philippines and Thailand, a lump sum payment is the only form of 
retirement benefit.40 But in Nigeria, it appear to be optional subject to the 
balance of fund in the retirement savings account (RSA) and under the 
Contributory Pension Scheme (CPS),  a percentage is permitted to be 
utilized or withdrawn by a retiree/a holder of the account as a lump sum, 
with the balance being used to purchase a life annuity or for a 
programmed monthly or quarterly withdrawal on the basis of a expected 
life span.41 
It must be noted that the lump sum withdrawal as a form of retirement 
benefit plan is easy to administer as they do not require any complex  
calculations or even the active maintenance of plan records especially  in 
countries where the entire fund accumulated in a retirement savings 
account is withdrawn or paid as a lump sum upon retirement or contract 
maturity.42 It also affords the retiree an opportunity to invest part of the 
money to establish a personal company and thus continue some form of 
fulltime or part time self-employment for several years thereafter.43 
Another advantage is the immediate ability to liquidate significant debt 
such as a house mortgage which is usually the most significant and thus 
be free of such financial burdens in the years following retirement.44 
It also satisfies the “bequest motive”, whereby any balance of the lump 
sum remaining at the retiree’s death is payable to the estate and 
distributed accordingly to the individual’s spouse family and other 
beneficiaries.45 Another advantage is the provision of self pension income 
after retirement; whereby the lump sum offers the retirees the opportunity 
to “self annuitize at a time and on a basis that best suits their financial 
needs.46 These retirees can replicate, or at least attempt to replicate, a 
system of scheduled withdrawals paralleling a lifetime pension; and to be 
successful, the self-insurer should be able to choose an efficient and not 
excessively risky investment portfolio and to abide by a conservative 
withdrawal strategy.47 Also, the lump sum or part of it can be used to buy 

                                                           
40

 Ibid. 
41

 (n 4), s 7 (1) (a) 
42

 (n 38), 7. 
43

 P Antolin and others. “Forms of Benefit Payment at Retirement: (2008) OECD Working papers on 

Insurance and Private Pensions (NO 26), OECO publishing 7 
44

 Ibid., 6 
45

 Ibid. 
46

 Ibid. 
47

 P Antolin and others. “Forms of Benefit Payment at Retirement: (2008) OECD Working papers on 

Insurance and Private Pensions (NO 26), OECO publishing, 6 



The Journal of Law and Policy      Volume 2, Issue 2, 2022 
 

136 
 

an endowment policy or a conventional annuity from an insurance 
company of the retiree’s choice, for instance, Retirement Benefit Insurance 
Policy or voluntary annuitization rather than being mandated by law.48 
On the other hand, some disadvantages include the complex nature of 
“self-annuitization”. This is because the risks entailed by a strategy of self-
insurance should not be downplayed and it has been shown that many 
people including well-educated and intelligent people, have a lot of 
difficulty turning a stock of wealth into a sustainable flow of income.49 In 
addition to doubts about the financial skills of individuals to self-
annuitize, there is the wider and more general policy concern about 
individuals simply spending the money in an accelerated and reckless 
manner, therefore, exhausting their funds within a short period of time 
and thus failing to provide adequate longer term protection to themselves 
and their families.50 
 
Programmed Withdrawals 
This is a method by which the employee or retiree collects his retirement 
benefits in periodic sums spread throughout the length of an estimated 
life span. It consists of a series of fixed or variable payments whereby the 
annuitant draws down a part of the accumulated capital and continued 
investment earnings thereon.51 As the name “programmed withdrawal 
implies, it is considerably more discipline than the less structured erosion 
of lump sum payment. Programmed withdrawals attempt to produce 
relatively stable annual income for the lifetime of the retiree; but it does 
not involve longevity guarantees that would require complex actuarial 
reserving and solvency margins.52 It is financially uncomplicated and 
there is no cross- subsidy from those who live for only a short time in 
retirement to those who live longer than the expected average. 
However, under the totally prescriptive approach, the amount to be  
withdrawn each year is calculated in accordance with a prescribed 
formular, and the annual withdrawal is exactly equal to this amount. It 
must be noted that in some climes, a minimum or maximum limit on the 
amount that can be withdrawn is set while in other climes, they set both a 
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 Ibid. 
49

 Ibid. 
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 Ibid. 
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 P Antolin and others. “Forms of Benefit Payment at Retirement: (2008) OECD Working papers on 

Insurance and Private Pensions (NO 26), OECO publishing, 6  
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minimum and a maximum limit on each annual withdrawal, that is, the 
amount withdrawn must fall within a prescribed range.53 This 
notwithstanding, programmed withdrawal are made mandatory in some 
jurisdictions when the individuals retirement capital is too small to 
purchase a prescribed minimum amount of life annuity.54 Arguably thus, 
programmed withdrawal is a better approach than just allowing or 
mandating lump sums when the retirement capital is too small to buy a 
meaningful amount of life pension. In Nigeria no holder of RSA 
withdraws a lump sum except the balance to be left would be sufficient to 
procure a programmed fund withdrawal or annuity for life.55 
As noted earlier, programmed fund withdrawals involve dividing the 
accumulated retirement fund which is calculated on the basis of an 
expected life span. This calculation basically relies on a number of factors 
such as – present value of a life annuity, life expectancy and annuity 
certain to an advanced age. It must be noted that the application of any of 
these factors depends whether the calculation for the withdrawal is done 
only once at the time of pension commencement or every year as the case 
may be. The latter is more commonly used. 
The major advantage of programmed withdrawal is that it is often much 
less constraining than purchasing a life annuity and it satisfies the 
“bequest motive”, whereby any balance remaining at the retirees death is 
payable to the individual’s estate and distributed accordingly. While the 
major disadvantage is the risk that the fund will be completely exhausted 
while the retirees is still alive. 
 
Annuity for Life 
Annuity plan is an income replacement product offered to retirees by an 
insurance company. It is a series of payments made to person for life 
following purchase of the plan, usually with the proceeds of that person’s 
retirement savings account (RSA) under the Pension Reform Act 2014.56 
Under the traditional and most commonly found annuity approach, the 
plan member’s defined contribution accumulation is transferred at 
retirement to purchase annuity for life from a life insurance company.57 In 
turn, the insurance company provides an annuity that, in its simplest 
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 Ibid. 
54

 Ibid. 
55

 (n 4), s.7 (1) (a) 
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 PRA 2014, s. 7 (1) (c) 
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(single life) annuity form, will make payments to the retiree for the rest of 
his or her life. These payments will be made on a regular basis such as 
monthly or quarterly.58 
The major advantage of life annuities is that the payments are fixed and 
will be made for the entire life time of the retiree. While the disadvantage 
involves the retiree foregoing future control over investments and losing 
the potential to earn superior investment returns.59 It also runs counter to 
the bequest motive amongst others60. 
Having extensively discussed what constitutes retirement benefits in the 
preceding subheadings, it would be pertinent at this juncture to discuss 
what retirement benefits insurance policies (endowment) entails. In doing 
this, references would be made to relevant provisions of PRA which touch 
on retirement savings and investment with respect to endowment policies.  
 
Endowment Insurance Policies 
Insurance or insurance policy per se, is said to be difficult to define but 
feasible to analyze the meaning or the concept.61 It means a contract by 
which one party (the insurer) undertakes to indemnify another party (the 
insured) against risk of loss, damage or, liability arising from the 
occurrence of some specified contingency.62  It has also been described as 
“a contract where a person called insurer/insurance company in return 
for an agreed consideration in money or moneys worth called premium; 
paid to them by another person called the insured/insured; agrees or 
undertakes to pay money or indemnify the latter on the occurrence or 
happening of a certain specified hazardous event.”63 Having described 
what insurance policy means, what then is endowment insurance or 
endowment policy?  
 
Meaning and Nature of Endowment Insurance 
Retirement benefits insurance policies (endowment) in itself entails socio-
economic security of post retirement life of an employee, employer or 
even a self-employed person. It is within the realm of life insurance; which 
has three main types identified to include- (i) whole life insurance -which 
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provides benefit for life Time (ii) term life insurance – that provides 
benefit for a limited number of years and, (iii) endowment life insurance – 
which is a term life insurance with a saving component.64 Thus for the 
purpose of this discussion, retirement benefits insurance policies would be 
viewed from the point of view of endowment insurance policies.                             
By endowment insurance it refers to “a type of life insurance that is 
payable either to the insured at the end of the policy period or to the 
insured’s beneficiary if the insured dies before the period ends”65 It is a 
life insurance policy that doubles as an investment or savings account. It 
pays a lump sum after a specified number of years or upon death. Under 
endowment policy, you put a set amount into an account each month and 
a specific portion of that money is used to buy life insurance. The rest is 
put into an investment fund. So, out of the variety of life insurance 
options, an endowment insurance is just one of the many. 
It must be noted that the above description of endowment insurance is in 
line with the intendment of the provisions of the Pension Reform Act 2014 
aforesaid. This is because the establishment of contributory pension 
scheme for the employees to whom the scheme applies66 to maintain a 
retirement savings Account (RSA) in their names with any Pension Fund 
Administrator of their choices,67  conforms with the tenets of endowment. 
This particular account (that is, RSA) is where the contribution for any 
employee made in the rates of a minimum of 10% and 8% of the 
employees monthly emolument by the employer and the employee 
respectively is saved during the service years of the employees. The 
accumulated fund or assets in the RSA ordinarily is available for a holder 
(retiree) of the account upon retirement or attainment of 50 years, 
whichever is later to choose to withdraw a lump sum provided the 
balance left after such withdrawal shall be sufficient to procure a 
programmed fund withdrawals or annuity for life.68  Here, the PRA 
appears to have provided for tacit or indirect endowment policy. But 
before the holder of RSA accesses the fund upon retirement or attainment 
of the age of 50 years, the Pension Fund Administrators most time may 
plough the pension assets into various investment based on the 
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Commissions guidelines and the provisions of the PRA, which conforms 
with the principle of endowment as a savings and investment. So, 
endowment, pension or retirement benefits insurance policies provide 
payment of certain sum at certain date or on death whichever that occurs 
first. Where the insured survives or lives up to the period of policy 
maturity, the insurance company will pay him certain sum based on 
agreement.69 If he does not live up to the maturity period, the beneficiaries 
of his estate become entitled to the sum insured.70 
It must be noted that the majority of the endowment policies are designed 
to ensure the insured receive a good pension, retrenchment or retirement 
benefits.71 And this form of policy is associated with group life insurance 
fund on a group of lives including employers/employees contributions 
for staff retirement benefits scheme.72 
It is a form of programme for providing regular payment of accumulated 
funds to retired employees for life73 or in lump sum capital.74 
Thus, apart from persons in a formal sector who have clear employer-
employee relationship and covered by PRA, endowment policy is also 
taken out by most self-employed persons to avoid retirement with 
financial hardship.75 Under this scenario, defined contribution scheme 
seems applicable. Here, retirement benefits are based on accumulated 
contributions and investment income, net of expenses, meaning that the 
benefit to be paid out is a direct result of the savings that have been 
accumulated.76 This is different from a defined benefit scheme where a 
clear employer–employee relationship may exist. In a defined benefit 
scheme, contributors are promised a retirement benefit based on a 
predetermined benefit formula when they are eligible upon retirement, 
death or policy maturity.77 The benefit formula is based on earnings 
history, years of contributions, and the age of the contributors rather than 
directly on the contributions and the investment returns achieved by the 
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relevant concerned authority like penCom;78 or the insurance company in 
the case of self-employed. So, the various kinds of retirement benefits like, 
lump sum withdrawal, programmed fund withdrawal, and annuity for 
life are all part of defined benefit scheme. It must be noted that in a clear 
employer – employee relationship an employee can engage in a defined 
contribution scheme by voluntarily contributing to his retirement savings 
account.79 The holder of the RSA may use proceeds from his additional 
voluntary contribution to purchase a retirement benefit insurance policy 
otherwise known as endowment policy. This is also applicable to any self-
employed individual who is ready to embark on it. 
In whichever case, it is worthy of note that every individual whether in 
public or private employment or even self-employment would have the 
need to take out a retirement benefit (endowment) insurance policy; 
because the retirement benefits paid by the public system (such as 
PenCom) in the future may not be enough to ensure a reasonable standard 
of living after retirement.80 Therefore, the income received from the 
mandatory public system will have to be topped up by individual savings 
perhaps via an endowment policy.81 
To this end, various forms of savings such as endowment which is with 
savings component will have to be considered by individuals from the 
first years of their active lives.82 Thus, endowment policy functions as a 
regular saving plan which also provide insurance life coverage.83 Besides 
the safety net provided to the family in case of death, the benefit paid in 
case of survival is also available to cover various financial needs and/or 
may be a source of additional income  during post retirement.84 
So, for those with low income, who do not have enough resources to save 
regularly, retirement benefit endowment policy will be the only source of 
additional retirement income besides the mandatory contributory 
scheme.85 Therefore, regardless of market development, a guaranteed 
minimum benefit will be paid to each policy holder or contributor, 
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consisting of contribution paid minus legal fees. This will be 
supplemented by the positive return accumulated in the individual 
account.86 
 
Features of Retirement Benefits (Endowment) Insurance Policy 
In addition to covering the life of the insured, an endowment policy which 
is essentially a life insurance policy helps the policy holder save regularly 
over a  specific period of time so that he/she is able to get a lump sum 
amount upon the policy maturity in case he/she survives the policy 
term.87 This maturity amount can be used to meet various financial needs 
such as funding one’s retirement, children’s education and/or marriage or 
buying a house (that is, mortgage payment).88 
An endowment policy pay full sum insured to the beneficiaries if the 
insured dies during the policy term or to the policy holder on maturity of 
the policy if he or she survives the term.89 Also, endowment policy fulfills 
the dual need for a life cover and savings under a single plan. In other 
words, every endowment policy is a saving component and lump sum 
maturity benefit.90 
Endowments typically have high monthly premiums – the shorter the 
endowment term, the higher the premiums. Thus, the premiums are more 
expensive compared to those of other plans. The premiums are paid until 
endowment maturity, at which time the face value, or death benefit is 
released to beneficiaries or the policy holder.91 It is worth noting that the 
face value of endowment insurance is also its cash value. 
 
Benefits/Reasons for Retirement Benefit (Endowment) Insurance Policy 
Retirement benefit (Endowment) insurance policy offers a disciplined way 
of saving money for future financial needs.92 An added advantage is the 
life risk cover which would be of great help to the family if something 
untoward happens to the main bread winner.93 The returns may be lower, 
but they are mostly risk free in case of guaranteed sum insured. 
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There is also a tax benefit subject to certain conditions,94 which are also 
available on these returns. This explains why retirement benefit 
(endowment) insurance policy holders are preferred by risk-averse 
investors, as beside providing cover to an insured’s life in case of an 
eventuality, it also gives the maturity amount to the policy holder if he 
survives the policy. 
Equally, one of the reasons why a retirement benefit (endowment) 
insurance policy is needed by a person is that an employer could go 
bankrupt and find itself unable to pay retirees which has become one 
downside of pension. Certainly, over a period of decades, that is always a 
possibility. 
 
Factors to Consider When Buying a Retirement Benefit (Endowment) 
Insurance Policy 
Generally,  like any other type of insurance plan, there are a plethora of 
life insurance policies available in the industry today, choosing a suitable 
policy particularly retirement benefits (endowment) insurance policy will 
depend on a number of factors which includes – one’s current life stage, 
individual needs, income and risk appetite etc. 
However, in the case of retirement benefit insurance policies particularly, 
endowment policy, there is every need to check the premium rates of 
various endowment plans as they are expensive compared to term plans, 
because a mistake here will likely cost you more in the long term. After 
comparing the premium rates, the next important thing to check is the 
insurance company’s track record with respect to bonus payments, 
because most endowment plans give lesser returns than unit-linked 
insurance plans (ULIPs) but endowment policies are considered safer. 
However, returns being an important factor for deciding on savings 
options, clients should know about the bonus rate, and also, trying to 
translate it into a simple ROI (Return on Investment) to know the relative 
worth of the endowment plans. 
Other important considerations are the claim settlement ratio, customer 
service track record and financial standards of the insurance company. At 
the end one should pick an endowment plan which is simple and easy to 
understand. Furthermore, avoid policies with complex features and 
benefits because there could be some catch in the fine print. 
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Types of Endowment Policies 
There are three types of endowment policy, namely: 
1. Participating policy (also known as with profit) 
2. Unit-linked, and; 
3. Low-cost endowment 
(1) Participating policies: The traditional participating policies are 

endowment policies that bundle insurance and investment. They 
guarantee a basic insured sum that is paid at the time of the policy 
holder’s death or when the policy matures, but also offers the 
possibility of additional payments or bonuses depending upon the 
performance of the investment. These payments may be reversionary 
(usually annually) or terminal (end of policy) bonuses; in case of 
adverse market performance, the surrender value can also be reduced. 
This type of endowment insurance policy has been criticized for 
having a low rate of return and no flexibility for premium payments. 

2. Unit-linked endowment insurance policy: It is an endowment policy 
in which the premiums are invested in a unitized insurance fund. 
These types of policies are mainly found in the United Kingdom. 

3. Low-cost endowment/insurance policy: This type of  endowment 
policy aims to pay off mortgage debts. However, the drawback of 
these policies is that sometimes funds received upon an insurance 
policy’s maturity are not enough to repay the mortgage. 

 
The Current Legal Problem Associated with Retirement Benefits 
(Endowment) Insurance Policies 
From the provisions of Pension Reform Act, 2014,95 the intendment of the 
lawmakers appears to be one that ought to make life after retirement so 
stress-free for individuals considered to be senior citizens having diligently 
served their country in their various capacity. That is why the provisions of 
PRA with respect to retirement benefits (whether lump sum withdrawal, 
programmed fund withdrawal, or annuity for life) is within the hallmark of 
contributory scheme with special consideration for investment of pension 
assets or fund96 and maintenance of a group life insurance policy in favour of 
each employee97  which is a combination of investment savings and life risk 
cover components otherwise known as retirement benefit endowment 
insurance policy. 
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But to an extent, this has been associated with some current legal problems 
which include the lack of forward-looking legal design for the retirement 
benefit endowment insurance system itself,98 and the absence of specific and 
complete laws and regulations to directly guide the investment management 
of basic retirement benefits endowment insurance funds.99  
Although, by certain provisions of the PRA, all accumulated pension fund or 
assets contributed under the scheme shall be invested by the Pension Fund 
Administrator with objectives of safety and maintenance of fair returns on 
amount invested.100 The PRA further provided that contributed assets and 
funds shall only be invested in accordance with regulations and guidelines 
issued by the commission, from time to time.101 Even after listing limited 
modes of investments of pension funds, it subjected such investment to 
guidelines issued by the commission,102 thereby subjecting the investment of 
such assets to whims and caprices of the commission. Thus, there are many 
loopholes in the investment management of basic endowment insurance 
funds103 coupled with a limited array of potential investments in local capital 
markets which are generally limited to investment -grade instruments (as 
listed in section 86 of PRA) that are in short supply in emerging capital 
markets.104 
There is also a legal problem of risk management transfer without a 
corresponding discretionary power in the case of holders of retirement 
savings accounts under a formal sector with clear employer-employee 
relationships that the PRA applies to. By the provisions of the PRA there is a 
transfer of investment risks of retirement funds to the employees, whereby 
the employee chooses the pension fund administrator of his choice who 
manages his or her retirement savings account105 and therefore assumes full 
responsibilities for the risks involved without having a corresponding 
discretionary power to dictate actually how and in which portfolio to invest 
his contributory retirement benefit: Rather the PRA specially empowers the 
commission to order in writing – direct the Pension Fund Administrator or  
Pension Fund Custodian to amongst other things, transfer the pensions and 
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assets being managed or held by it to another pension fund administrator or 
pension fund custodian.106 This is done without recourse to the holder of the 
retirement savings account despite the fact that the PFA was chosen by him. 
It is actually a problem. 
There is also a problem of regulatory management of the current system. The 
Nigerian Pension Commission (PenCom) as the regulator which has been 
weak in enforcing regulatory compliance.107 For example, PenCom failed to 
enforce regulations stating that PFAs must report in a timely manner about 
the value of their retirement savings accounts (RSAs). As a result, the regime 
of competition between PFAs is meaningless as pension savers are unable to 
evaluate the pros and cons of investing with PFAs. This is coupled with the   
legal issues bothering on the endowment insurance of the retirement benefits. 
Another legal problem is that the risk of illegal use of funds is high. At 
present, many operators including the regulator have misappropriated funds 
to invest in real estate and buy stocks, and even committed serious violations 
of laws and regulations such as corruption. Secondly, individual account 
funds have narrow investment channels and low returns, making it difficult 
to effectively deal with inflation.108 
 
Conclusion 
From the foregoing, it is obvious that retirement benefits insurance policies 
(endowment) actually serve as a shock absorber in a post retirement life. It 
takes the form of discipline savings and life cover component with the 
primary purpose of providing financial stability to families in the event the 
bread-winner dies. In addition, taking out retirement benefits insurance 
policies (endowment) has shown to have many benefits in terms of cash 
value, tax and mortgage planning. However, with these enormous benefits, 
the retirement endowment insurance policy business would have grown to 
an enviable level amongst the formal and informal sector of the Nigeria 
economy in particular and the world at large; save for the prevailing legal 
and other numerous challenges. In this case, it is recommended that both 
public, private self-employed and informal sector should always endeavour 
to take out a retirement benefit endowment policies. Secondly, a wide 
enlightenment campaign should be initiated to educate the majority of people 
on the importance of retirement benefit endowment policy and equally, there 
should be a legislation to incorporate the interest of the informal sector. 
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