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Abstract 
The 21st century has experienced a rapid change in the status of 
sexual minorities; with this new normal having a profound impact in 
the global North, in particular. A series of landmark United Nations, 
regional and national court decisions, inspired by the increasing 
effective lesbian, gay, bisexual, transsexual, queer (LGBTQ) clamour, 
are progressively announcing the end of institutionalized 
discrimination which had been the concerns of homosexual persons 
for centuries in many part of the world. However, while there has 
been a statutory shift towards the welcoming of homosexual persons 
in the West, thus gradually recognizing the injustice synonymous 
with discrimination on the basis of sexual orientation, Nigeria 
remains less likely to respect sexual minority persons' rights. The 
Nigerian LGBTQ experience exemplifies the regressive position in 
many African states. Not only have laws been enacted that 
criminalizes consensual modern forms of sexuality in Nigeria; 
existing laws have in 2014 been strengthened by newer, ever more 
stringent anti-homosexuality legislation. The most notable is the 
Same-Sex Marriage (Prohibition) Act, SSMPA 2014. The article takes 
a holistic view of the major cultural, religious and moral arguments 
of sexual minority rights in their efforts to justify the continued 
discrimination of homosexual persons and adult same-sex 
consensual sexual conduct in Nigeria. The article aims to contest the 
validity of these arguments by presenting a case for the 
decriminalization of homosexual acts in Nigeria through such 
instruments as judicial intervention, legislative enactment, executive 
action and sexual minorities’ rights activism. 
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Introduction 
'Man was naturally born free, but is everywhere in chains.‟ 1  This 
widespread assertion of the French thinker Jean-Jacques Rousseau does 
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not only put on human rights offence as a whole, but likewise specifically 
to the human rights abuses of sexual minorities which was borne as a 
result of modern preference in sexuality. While there has been a statutory 
shift towards the welcoming of sexual minority persons in the West and in 
parts of Latin America, thus gradually recognizing the injustice 
synonymous with discrimination on the basis of sexual orientation, 
African states remain less likely to identify and respect homosexual 
persons' rights. 2  The Nigerian LGBTQ experience exemplifies the 
regressive position in many African states traceable to their religious and 
traditional concept of sexuality. Unlike the anti-sodomy provisions in the 
criminal and penal codes inherited from the British colonial rulers and the 
provisions of the Sharia legal codes in operation in some of the sharia 
compliant states of northern Nigeria, the controversial Same Sex Marriage 
Prohibition Act (SSMPA) 2014 explicitly criminalizes same-sex marriage 
and goes further by criminalizing broader categories of homosexual 
related conduct throughout the territory of Nigeria. In an age in which 
these minority groups are gaining global acknowledgment, a 
disproportionately large area of the African continent is still highly 
against sexual minorities even simply making them noticeable. Out of the 
54 countries in Africa, 38 have enacted anti-gay laws with Uganda (in 
2003) and Nigeria (in 2014) topping the chart.3 
The issue being challenged by sexual minorities in Nigeria and the world 
is that of; choosing between exercising their constitutionally guaranteed 
right to totally express themselves in line with their sexual orientation, on 
the one hand, as well as complying with the determines of homophobic 
legislation, therefore surrendering their human rights, on the other. There 
are challenges, both for the government of the Federal Republic of Nigeria 
and sexual minority groups in Nigeria. For the federal government, 
executing and implementing this „ground breaking‟ piece of legislation 
would arguably infringe the rights of sexual minorities; these include the 
right to freedom of expression, non-discrimination, basic health care, 
association, liberty as provided for in the relevant statute books. For 
sexual minorities, exercising their human right to equal rights, freedom of 
association, dignity of the human person as well as non-discrimination on 
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the basis of their sexual preference and orientation would certainly 
require them to break the law as well as expose them to potentially going 
to prison for at least ten (10) years4 which poses a challenge, hence the 
need for this article. 
This article aims to contest the validity of these arguments by comparing 
same with the modern concept of sexuality and presenting a case for the 
decriminalization of homosexual acts in Nigeria through such instruments 
as judicial intervention, legislative enactment, executive action and sexual 
minorities‟ rights activism. 
 
Traditional Concept of Sexuality in Nigeria 
Essentially, sexuality has been an important, vital part of human existence 
throughout history. All civilizations (not excluding Sodom and 
Gomorrah) have managed sexuality through sexual standards, 
representations, and behavior. Traditionally, sexuality is to be found in 
the dualism of male-female existence.  Different societies in Nigeria had in 
the pre-colonial past developed ideas about sexuality which were 
traditionally accepted as appropriate or inappropriate, moral or immoral, 
abominable or not abominable, healthy or unhealthy. 
Not only is there evidence affirming the existence of consensual adult 
homosexual conduct in pre-colonial Nigeria, but there is also evidence 
that it was fairly and widely tolerated prior to colonialism of Nigeria. The 
notion that homosexuality is a practice alien to sub-Saharan Africa in 
general, and Nigeria in particular, is traceable to early British travelers in 
Africa and historians like Richard Burton and Edward Gibson.5 

Homosexual practices in this period have been confirmed among the 
Nupe people of north-central Nigeria. Nupe warriors practiced 
homosexuality while away from their homes on military campaigns.6 It 
was also reported that there was the existence of lesbianism among the 
Nupes. The phenomenon of female husbands in southern Nigeria is well 
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documented. 7  Among the Igbo people of the south-east Nigeria, for 
example, a woman is allowed by tradition to marry another woman and 
have children through the „wife‟.8 After marrying a fellow woman, the 
female husband picks a male partner for the „wife‟. The children produced 
by the union belong to the female husband and bear her father‟s name.9 
The Calabar people of south–south Nigeria tradition allowed the oldest 
daughter in a family without a male heir to marry a wife and perpetuate 
the family name through the children resulting from the union of the wife 
and a man chosen by the female husband.10 
However, Amadi-ume has insisted that the female-husband tradition does 
not fit into Western discourse on lesbianism because the context of this 
precolonial tradition is heterosexual.11 She argues that there is no sexual 
connotation to women-to-woman marriage since the female husband does 
not enter into any sexual relationship with the woman she marries. This, 
of course, does not indicate the hopelessness of emotional or, rather, 
sexual attachment developing between the female husband and her wife 
as matters of the heart are sometimes not within our control. It is striking 
that the practice offers an alternative „sexual narrative‟. The reality of 
female husbands is an acknowledgement that hetero-normativity did not 
reign supreme in precolonial Nigeria and that the Nigerian past was 
willing to countenance and embrace the idea of a woman having a female 
husband.  
After examining Yoruba traditional texts, Ajibade, 12  Olurankise, 13  and 
Ojoade,14  all confirmed the existence of homosexuality in pre-colonial 
Yoruba land. Long before the coming of the British, they contend, a 
homegrown homosexual subculture flourished in Yoruba land.   
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Alimi notes that there is actually a term in the Yoruba language for a male 
who engages in the act of homosexuality. The term is Adodi. He holds the 
view that the very existence of the word indicates that consensual adult 
homosexual conduct is not a phenomenon foreign to the Yoruba 
people.15Alimi goes on to note that deities like Esu and Sango are depicted 
in artworks in a manner that challenges the notion that consensual adult 
homosexual conduct is a European cultural import. The deity Esu is not 
depicted as a male or female, which implies that there could be a third 
gender. The deity Sango is often cast as a transvestite image and the 
goddesses Yemoja and Oya exhibit „a level of romantic affinity for each 
other‟16 in Yoruba mythology.  
There are, however, some dissenting opinions to the more logical and 
empirically valid thesis on the prevalence of and tolerance for consensual 
adult homosexual conduct in pre-colonial Yoruba land.  Essien and 
Aderinto endorse the conclusion of Ajibade and his proponents of 
homosexual visibility, but insist that consensual adult homosexual 
conduct was discouraged in Yoruba land even though homosexuals were 
not actively persecuted.17 Shakur goes on to remind us that the IfaOdu, the 
Yoruba ancient text, forbids consensual adult homosexual conduct and 
concludes with the following lines: „We used the right oil to eat yam. It is 
… enjoyable to make love with a woman than a man.‟18 
In northern Nigeria, the yandaudu gay subculture thrived before the 
coming of the British and continues to exist underground in the post-
colonial era. The Hausa term yandaudu refers to those feminine men who 
dress, act and even talk like women.19  The term is generally used to 
describe Kano gay subculture. Strictly speaking, however, not all yandaudu 
are homosexual in orientation. While some are indeed homosexual males, 
others are heterosexuals. 20  Members of the in-group who regard 
themselves as persons rejected by mainstream society interact closely with 
one another and provide emotional and material support to one another. 
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The yandaudu were tolerated, remarkably, in pre-colonial times and were 
even accorded a special status, having been regarded as possessing certain 
spiritual powers considered of benefit to society.21 
With particular reference to the Idoma people, homosexual practices have 
been found to exist long before the advent of colonialism. It was a practice 
more peculiar to those who were referred to as olomuchus. The „olomuchus’ 
were not really stigmatized persons, but other members of the 
heterosexual societies often consider them as jesters and men with certain 
„abnormalities‟ who behave in peculiar ways like women. They were men 
who entertain the villagers with their seductive feminine dance steps 
during ililoway dances late in the night at the full glare of moonlight in the 
dry seasons. 
Marriage between two women was prevalent in Ibo land but not in the 
present sense of lesbian (heterosexual relationships) marriages. 22  A 
married woman who had no child (ren) of her own could marry a 
younger woman and put her at the pleasurable disposal of her husband to 
produce children for the female husband. The existence of this practice 
was noted in the case of Meribe v Egwu.23 
A cursory look has been taken at the homosexual practices in major ethnic 
nations in pre-colonial Nigeria. One thing that is very clear is that 
homosexual practices existed and manifested in various cultural formats in 
pre-colonial Nigeria. However, these activities were neither encouraged nor 
criminalised. Nigeria has had an organised penal system long before foreign 
intrusion into Nigerian soil, various communities had robust system of 
meting out punishments in pre-colonial Nigeria, homosexual conduct was 
not classified amongst the offences worthy of punitive measures. The pre-
colonial era in Nigeria could safely be termed as the period of tolerance and 
acquiescence of homosexual behaviour and same-sex marriage. In that era, 
the customary laws in place did not criminalize homosexual behaviour in any 
known Nigerian society despite the relative prevalence of such acts.  In fact 
permit me to say that it was the colonialist that taught Africans that sexual 
conduct between persons of the same gender is wrong. 
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Modern Concept of Sexuality in Nigeria 
Modern human sexual behavior covers the search for a partner or partners, 
interactions between individuals and sex contact.  Some cultures 
discriminate against sexual contacts outside of marriage as discussed in 
the preceding subheading. With the development of plastic (i.e. fluid) 
sexuality, the nature of intimacy has undergone profound changes.  
Individuals have great choice over when, how often and with whom to 
engage in sex. The modern varieties in sexual orientation can be best 
described with the acronym LGBTQ, these are the Lesbians, Gays, Bi-
sexuals, Transgenders, and Queer or questioning. 
Colonialism made a deep impression on the Nigerian legal landscape, and 
particularly left its imprint on the customary criminal justice system of 
pre-colonial Nigerian societies. The most remarkable of the changes was 
the introduction of religion that eroded the core of the peculiar African 
tradition relevant to the various ethnic nationalisms. In southern Nigeria, 
Christianity spread widely, while Islam took its roots in northern Nigeria. 
There is no historical evidence to buttress the claim that colonial-era 
European missionaries frowned at the few cases of homosexual practices 
in Nigeria. But, since the Christian Bible is mostly interpreted as explicitly 
denouncing and condemning the practice, homosexual practices were 
very likely to be denounced as a sin against God by the white 
missionaries.24 
Religious incursion into the traditional life and customary laws of ethnic 
societies aside, the colonial government took legislative steps that had an 
impact on the customary laws of the people and by extension the same-
sex marriage customary laws of the Ibo nation in Nigeria.25 The first-ever 
legislative action taken to stop same-sex marriage in Nigeria was the 
introduction of the validity test on indigenous customary laws. An 
applicable rule of customary law is not to be enforced by the courts unless 
it passes three tests.26 The first is that the customary law is not repugnant 
to natural justice, equity and good conscience. The second is that it is not 
incompatible either directly or indirectly with any law for the time being 
in force. The third is that it is not contrary to public policy.27 It was on the 
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basis of repugnancy that Meribe v Egwu28 was decided, bringing same-sex 
marriage under the bracket of barbaric culture.   
With homosexual law firmly entrenched in Nigeria by virtue of the 
uniformisation of the Criminal Code (because the Criminal Code was then 
applicable to both southern and northern Nigeria), the stage became set for 
legislative development of homosexual laws to reflect the legal plurality that 
is embedded in Nigeria.  
 
Sexuality and the Same Sex Marriage Prohibition Act (SSMPA) 2014 
The primary purpose of the SSMPA 2014 is to proscribe same-sex marriages 
in Nigeria, even though the act is not even practicable in the country. The Act 
specifies a punishment of up to fourteen (14) years imprisonment for anyone 
who enters into a same-sex marriage, this includes co-habiting with persons 
of the same sex while in a relationship. The Act, however, has caused a lot of 
concern with regard to the criminalization of same-sex sexual relations in the 
country being later in time than the other sodomy laws. The passing of the 
SSMPA 2014 into law has not only reinforced the bias against sexual 
minorities in Nigeria but it has in addition, become a tool for law 
enforcement to legitimize homophobia. The SSMPA 2014 was actually passed 
by the Senate in 2011, and then by the House of Representatives in July 2013. 
The Bill received presidential assent on June 7, 2014. It does appear that the 
SSMPA 2014 itself is a reactionary law. This is because it was considered and 
made to see the light of the day to respond to debates on sexual minorities‟ 
rights that had become a part of the national discourse shortly before the Bill 
was passed by the Senate in 2011. It will suffice at this point to look at some 
of the provisions of the SSMPA 2014. The Act is arranged into eight sections 
that provide for the prohibition of same-sex marriage; the solemnisation of 
same-sex marriages in places of worship; the registration of homosexual 
associations; offences and penalties; jurisdiction; interpretation and citation. 
 

Offences, Activities and Punishment Associated With Homosexual 
Conduct under the Same Sex Marriage Prohibition Act, 2014 
Prior to this time, Nigeria had existing laws prohibiting consensual same-sex 
practices in place, however, none of these laws criminalizing consensual 
adult same-sex touches on same-sex marriage. As such, the SSMPA 2014 is an 
expansion on the sodomy laws already in place. The Act clearly prohibits 
marriage or civil union by persons of same sex by providing as follows:    
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A marriage contract or civil union entered into between 
persons of same sex:  
(a) Is prohibited in Nigeria? and   
(b) Shall not be recognized as entitled to the benefits of a 

valid marriage.29 

 
What then is same-sex marriage? Obidinma and Obidinma view same-sex 
marriage as a „marriage between two persons of the same gender 
identity.‟30 The Act in its own definition of marriage, states as follows; 
„Marriage means a legal union entered into between persons of opposite 
sex in accordance with the Marriage Act, Islamic law, or customary law.‟31 
The emphasis on persons of opposite sex is very important here. Under 
the three systems of marriage obtainable in Nigeria, none has provision 
for same-sex marriage.  The Act clearly defines same-sex marriage as „the 
coming together of persons of the same sex with the purpose of living 
together as husband and wife or for other purposes of same sexual 
relationship‟.32 
People marry for different reasons. For some, it is for procreation and for 
others, it is for companionship. God in his words gave a strong ground for 
creating Eve and offering her as a wife for Adam.33 The quest by gays and 
lesbians to marry is another way of self-expression and taking their 
intimate desires to the next level. However, in Nigeria, this desire for 
marriage is restricted and prohibited by the Act. The prohibition of same-
sex marriage is also extended to foreigners or Nigerians in the diaspora 
who have entered into such relationship but intend to come to Nigeria. To 
this effect, the Act states as follows:  

A marriage contract or civil union entered into between persons of 
same sex by virtue of a certificate issued by a foreign country is 
void in Nigeria, and any benefit accruing there from by virtue of 
the certificate shall not be enforced by any court of law.34 
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In countries where same-sex marriage is legal nationals of such countries 
on stepping into Nigeria are technically unprotected off their marital 
status as gay or lesbian couples. The provision of the Act concerning non-
nationals who were married as gays or lesbians and are in Nigeria may 
arguably sound disrespectful to the sovereignty of these countries. This 
scenario is also applicable to Nigerian homosexual nationals marrying 
foreigners abroad. The Sharia law with all its supposed severity still 
recognizes non-Muslims and restricts its application to only Muslims. One 
may wonder why the Act cannot be applicable to only Nigerians to the 
exclusion of foreigners. Or why foreigners who are legally married as gays 
and lesbians cannot retain their marital status upon their arrival to Nigeria.  
The SSMPA 2014 is further manifested in its intrusion into places of worship. 
In Nigeria, another way of celebrating marriage is by ceremonies in places of 
worship like churches, mosques and shrines.35 Homosexuals may also wish 
to solemnize their relationship in places of worship. This is not possible since 
the Act foists strict restriction on solemnization of same-sex marriage in 
places of worship.36  Again, the Act makes effort to regulate how people 
should worship. It interferes with freedom of worship as it disregards the 
right of religious institutions to decide on their own how to treat members of 
the LGBTQ community.  
The Act also limits and restricts the activities of sexual minorities at the 
organizational stage. 37  By implication of the legislative clampdown on 
homosexual activities, it becomes a crime for an owner of a premises to rent 
out his building to whoever needs it for the purpose of social activities for 
members of the LGBTQ community.  
Another worrisome aspect of the Act is the prohibition of harmless display of 
affection between persons of same sex in public.38 With this blanket provision, 
even heterosexuals are likely to be dragged into the criminalization of 
homosexual activities. The draftsmen of this law might not even take 
cognisance of the fact that heterosexuals like to express filial affections to one 
another openly. In Nigeria, you see Nigerians dressed in skimpy clothing 
hugging, holding hands and kissing or pecking in beaches. Meanwhile, they 
are not in any way associated or affiliated with the LGBTQ community. Can 
such show of affection pass as „amorous relationships‟? Considering the 
various instances of police brutality in Nigeria, there is a high probability that 
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law enforcement agents can explore on the vagueness of section 4(2) of the 
Act to unleash terror on unsuspecting heterosexuals who openly show 
affection for themselves.  
 
The case of Magaji v The Nigeria Army39 

The case of Magaji is the first and only sodomy hearing to have been 
subjected to the appellate scrutiny of the Supreme Court. Mr. Bello Magaji, 
a very senior military staff member, was a major as at the time of 
committing the offence. He was charged before the General Court Martial 
for sodomy contrary to section 81(a) of the Armed Forces Act (AFA).40 The 
basis of the charge was that sometimes in 1996, he had carnal knowledge 
of four boys namely; Mohammed Abubakar, Joseph Unigbe, Emmanuel 
Ilagoh and Isaac Jonah. On arraignment he pleaded not guilty to the 
charge.  
From the facts of the case reported, the trial involved the testimony of 
each of the four victims of the alleged offence. The appellant (Bello) 
informed the General Court Martial, through his counsel, that he would 
not call witnesses and that he was resting his case on that of the 
prosecution. At the end of the trial, he was found guilty as charged, 
convicted and sentenced to a term of seven years imprisonment, which 
was however, later reduced to five years by the confirming authority.41 
Magaji, being dissatisfied with the decision of the Court Martial appealed 
to the Court of Appeal, which dismissed his appeal. He pressed further, 
and approached the Supreme Court where his conviction was yet again 
blessed.   
Tobi JSC, erudite law professor turned Justice, did not hide his contempt 
for the act of homosexuality from his description and linkage of it as an 
attempt to challenge God. To a large extent, Justice Tobi dwelt on the 
moral question of a man having sex with a man and deviated from the 
issue of homosexual rape. His Lordship‟s verdict could also be seen as a 
great boost to the popular argument amongst religious Nigerians that 
consensual same-sex practices are acts against God. Tobi JSC is not alone 
in expressing his derision for this offence. Akintain JSC, agreeing to the 
judgment of Tobi JSC, added that „the offence for which the appellant was 
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convicted is an unusual, abnormal and unbelievable one.‟ 42  From 
Akintain‟s viewpoint, the abnormality about homosexual offences could 
perhaps stem from mental imbalance. Bello‟s case and the reasoning of 
Nigeria‟s most senior judges from the apex court is a clear pointer to the 
level of homophobia expressed by not just the uninformed man on the 
street, but from the „all knowing‟ jurist on the bench too.     
After the passage of the SSMPA in 2013, a flurry of arrest and arraignment 
of suspected „sodomists‟ gained ground across the nation. 
In January 2015, the case of C.O.P v Kelechi & Anor43 came before the Area 
Court of the Federal Capital Territory, Abuja, for trial. Also, sometime in 
2015, the case of C.O.P v Ihua & 2 ors44 came up for trial. 
 
Religious Objection to Consensual Adult Homosexual Conduct in Nigeria 

This is important in the light of claims that being a sexual minority is 
„unnatural‟ or „un-African‟ and a sin.  Nigeria, Africa‟s most populous 
nation, is profoundly a religious nation. The country is almost equally 
divided along the Christianity-Islam line, with the northern region being 
predominantly Islamic and the southern region predominantly Christian. 
Given the fervor with which Nigerians embrace the religious life, it is 
hardly surprising that biblical and qur‟anic passages forbidding 
homosexuality have in no small way shaped the thinking of Nigerians on 
the morality of homosexual conduct and the ethics of interpretation in 
general. Both educated and uneducated Nigerians sternly frown on 
homosexuality. The more religious a nation is the more socially 
conservative it becomes. The Bible, for instance, enjoins Christians to be 
fruitful and multiply.45 Since homosexuality cannot lead to conception it is 
seen as an aberration which violates this divine injunction.46 
Religious objection to consensual adult homosexual conduct in Nigeria 
will be more closely examined in the next two sub-headings. 
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Christianity  
The standard Christian‟s view is that homosexuality (or the practice of 
homosexuality) is a sin.  
The Bible contains explicit verses forbidding homosexuality, both in the 
Old Testament 47  and the New Testament. 48  While the Old Testament 
prescribes the death penalty for homosexuality, the New Testament 
merely forbids it. Christianity, which derives its doctrines predominantly 
from the New Testament, presents itself as a religion that prioritises the 
place of love in human affairs, and even in the God-man relationship. 
Indeed, the love fixation of Christianity, which is seen as ushering in the 
dispensation of forgiveness and grace, has motivated liberal theologians 
like Boswell to remove consensual homosexuality from the list of 
prohibitions.49 The thinking here is that consensual same-sex conduct does 
not constitute a sinful act in itself if no harm is caused to those involved 
and also third parties. To interfere in the activities of consenting 
homosexual couples would amount to being judgmental.  
Nevertheless, the conservative interpretation of biblical teachings on 
homosexuality and the famous story of Sodom and Gomorrah continue to 
be more widely adhered to, especially in Africa and Nigeria. It is however 
noteworthy that what the men of Sodom attempted is homosexual rape 
rather than homosexual sex. Rape is manifestly a social offence.  
 
Islam 
The dominant Islamic perspective of homosexuality is as hostile to 
LGBTQ rights as the dominant Christian view, if not more. Many Islamic 
nations have various versions of the Sharia code in their legal statutes. 
Nigeria, for   instance, allows the operation of Sharia courts in the 
predominantly Muslim northern region. Iran, Saudi Arabia, Mauritania, 
Sudan, the United Arab Emirates (UAE), and Yemen, all Islamic nations, 
prescribe the death penalty for male homosexual conduct.50 
The main sources of anti-homosexuality legislation in Islamic nations are 
the Hadith and Sunnah of Prophet Mohammed. The Qur‟an itself is 
ambiguous on the question of homosexual conduct. Surat An-Nisa 4:16 is 
often cited in support of the harsh penalty for homosexual conduct 
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prescribed by the main schools of Islamic jurisprudence. It reads: „If two 
men are guilty of lewdness both of them should be reprimanded. If they 
repent and amend leave them alone, for Allah is oft-returning, Most 
Merciful‟. Islam regards sexual intercourse outside the institution of 
marriage as sinful.51 
 
Cultural Objection to Consensual Adult Homosexual Conduct in 
Nigeria 
In spite of cultural and ideological differences between the West and 
Africa, evidence abound in support of homosexuality as a phenomenon 
native to every part of the world, not least in Africa and Nigeria, as we 
shall see in the next section. To deny the reality of homosexuality 
anywhere is to deny the obvious.  
Unlike Christianity and Islam, African Traditional Religion (ATR) denies 
any direct knowledge of the Supreme Being and, consequently, any 
privileged revelation. God is so great and so remote that He can only be 
approached through lesser deities, divinities and even ancestors 
functioning as mediators. 52  This perspective encourages the virtue of 
tolerance in all facets of traditional life. It is, therefore, not surprising that 
tolerance towards homosexuality was a feature of pre-colonial Nigerian 
societies.  
From the foregoing, it is an irony that Christianity and Islam, which claim 
to be on a higher moral pedestal than ATR, should be the religions 
promoting intolerance towards homosexuals while the so-called primitive 
ATR perfectly understands the importance of tolerance in a given society. 
 
Complications of These Laws within the Context of Human Rights in 
Nigeria 
Section 42 of the Constitution of the Federal Republic of Nigeria (CFRN) 
1999 (As amended) prohibits any kind of discrimination, among other 
things, on the ground of sex. The criminalization of consensual adult 
homosexual conduct constitutes a violation of the constitutional rights of 
homosexual Nigerians to private life and non-discrimination on the 
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ground of sex. The continued criminalization of same-sex conduct in 
Nigeria, therefore, amounts to a violation of the 1999 Constitution within 
the context of enjoying their guaranteed human rights.53 
I have highlighted before now the contradictions between the Nigerian 
status quo which is continued consolidation of discriminatory 
homosexuality laws and the international trend towards rights 
recognition for sexual minorities. It is noteworthy that the CFRN 1999 (as 
amended) has guaranteed a wide range of freedoms for its citizens, 
including the right to the dignity of the human person,54 the right to 
personal liberty,55 the right to private and family life,56 the right to non-
discrimination on the grounds of sex57 and circumstances of birth,58 all of 
which supplies enough ammunition for the case against the 
criminalization of private consensual same-sex conduct. The chief 
problem, then, is the non-enforcement of the freedoms lavishly granted by 
the CFRN 1999 (as amended). This reluctance to vigorously enforce the 
freedoms granted all citizens by the Constitution is further compounded 
by an insidious clause in the Nigerian Constitution, the limitation clause 
of section 45, which blatantly restricts the freedoms spelt out in sections 34, 
35, 37, 42, among others.  
One question naturally follows from the restriction of fundamental human 
rights by section 45, which in essence functions as a limitation clause, 
stops Nigerian courts from hearing and deciding human rights cases. 
Should the limitation clause stand in the way of rights recognition and 
enforcement by courts? Section 45(1)(a) of CFRN 1999 (as amended) lends 
validity to any law promulgated „in the interest of defense, public safety, 
order, public morality or public interest‟. Public morality is surely no valid 
ground for negating sexual minorities‟ rights to private life.  
It is not in doubt that Nigeria has pursued some of the most aggressive 
anti-homosexual policies in Africa. There are multiple pieces of anti-
homosexuality legislation in Nigeria, from the Criminal and Penal Codes, 
the Same-Sex Marriage (Prohibition) Act 2014 to the Sharia legal system in 
force in the far North of Nigeria. Certainly, Nigeria is not the best of 
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places for homosexuals. An evaluation of these anti-homosexual 
enactments exposes the following flaws within the context of human 
rights: 

i. The Unconstitutional Nature of the Laws: These anti-homosexual 
laws are in strict contradiction to CFRN 1999 (as amended). 
Sections 39(1); 38(1), 37, 40 and 42(1) of the CFRN 1999 (as 
amended) provide that every person has a right to freedom of 
expression, freedom to hold opinions, freedom of thought, freedom 
of conscience and religion as well as the right to decide freely on 
his/her private life. 59 Olomojobi further argues that individual 
sexuality is not a state property, hence the SSMPA 2014 
contravenes the human rights provision of the Nigerian 
Constitution.60 

ii. The Irrationality of the Laws: Humbly, I have argued that it is 
logically inconsistent and born out of disgust as some offences 
under these laws are punished with death sentences. Furthermore 
it is argued by scientific scholars that promulgation of these anti-
homosexual laws ignores the fruit of scientific searches that with 
proof homosexuality is as natural as heterosexuality. 

iii. Impediment to International Interdependence: It is also argued 
that in this age of interdependence and the collapse of the world 
into a global village, these laws will threaten and discourage 
foreign investors, partners, tourist, expatriates and diplomats that 
are members of this minority groups from investing. 

iv. Violation of International Standard of Human Rights: These anti-
homosexual laws are in conflict with the freedoms of expression; 
association and assembly of just an infinitesimal section of the 
Nigeria‟s population that international law already made 
provisions for. For instance, under the United Nations Charter and 
the African Charter on Human and People‟s Rights provision has 
already been made for the protection of humans. On this note, a 
case is being made for marriage equality or equal marriage that 
allows a person to choose his or her sexual partner.61 
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v. Hampers Global Solution to Non-Human Enemies: Some 
scholars62contend that these laws have negative consequences for 
public health in Nigeria and can constitute a barrier to the struggle 
against the spread of HIV/AIDS. This is because by the terms of 
these sodomy laws, homosexuals will not have the courage to enrol 
for HIV educational programmes, prevention, treatments and care 
services as well as disclose their sexual identity. 

 
For Nigeria, the question now is; what domestic legal platform can we 
invoke to bring home the argument that Nigeria can toe the line of the 
consensus sweeping around the globe?  
The domestic basis for this argument is the Nigerian Constitution and the 
Fundament Rights (Enforcement Procedure) Rules. Although the Nigerian 
Constitution seemingly denies the force of law to international treaties 
that have not been domesticated in Nigeria, there is room for maneuver; it 
has happened before, I mean. The Constitution provides that: „The foreign 
policy objectives shall be respect for international law and treaty 
obligations…‟63 
The Nigerian Supreme Court has also provided a domestic legal basis 
upon which Nigeria can derive inspiration from global legal trends.64 
Belgore JSC pointed out that: „It is always of great help to know the line of 
thinking jurisprudentially in other countries‟ courts with constitutional 
provisions resembling our own.‟65 
 

Issues and Constitutional Violations of Sexual Minorities’ Rights by 
Nigeria’s Anti-Homosexual Laws 
There is no doubt that the attitude and efforts of the National Assembly and 
indeed the Nigerian nation in promulgating the foregoing laws is in itself 
discriminatory against people with same sex preferences. This is an 
exhibition of public hostility to homosexual relations which appears to be the 
official policy of the government. 
There is however a plethora of legal issues has arisen as a result of this 
discrimination created by this yet myopic law that do not bring this section of 
humans in contemplation. 

                                                           
62

 I Nnochiri, Anti-Gay Law: Why We won’t Sanction Nigeria-UN’ 
<https://www.vanguard.com/2014/03/anti-gay--law-wont-sanction-nigeria-un > accesses 25

th
 

March 2022. 
63

 (n 54), s 19(d).  
64

Ogugu v State (1994) 5 NWLR Pt 366) 1. 
65

Ibid. 

https://www.vanguard.com/2014/03/anti-gay--law-wont-sanction-nigeria-un


The Journal of Law and Policy      Volume 2, Issue 3, 2022 
 

39 
 

 

i. Labeling 
Labeling often takes a very subtle form and may extend to micro-aggression. 
Micro aggressions are subtle, non-verbal, or even preconscious daily actions 
that marginalize members of under-represented groups. As multiple events, 
these acts may go unnoticed or may be forgotten. As a result of this negative 
labeling and stigmatization, members of the LGBTQ community would 
invariably find it difficult to come out thereby limiting their rights to 
expression, association and private life as enshrined in the Constitution66 to 
avoid further infringement with regards to discrimination. 
 

ii. Experience of Sexual Abuse 
Sexual abuse in this regard would, include, among others, rape, or what is 
called “corrective rape” in the general sense of it (This is predominant in 
South Africa, China and Nigeria), which may extend to murder. 
Perpetrators of “corrective rape” believe that forcing themselves on 
lesbians or gays would result in the latter becoming straight and therefore 
rehabilitated or rather cured from the “abnormality” of homosexuality. 
The rape of lesbians or gays can be understood from the otherness 
notion67where the other is perceived as a foreign body to a dominant 
culture; and, this foreign body needs to be removed for culture to be 
healed of pollution or contamination. Hence, the mistaken belief among 
the perpetrators of corrective rape that they can get rid of lesbians or gays 
as well as their “condition” and heal society. The commission of 
“corrective rape” claimed the innocent and young life of a thirteen year 
old lesbian from Atteridgeville Township west of Pretoria.68 Members of 
the LGBTQ community report that sometimes they experience sexual 
molestation. 
 
iii. Unequal Treatment in Health Facilities 

A number of International and regional human rights treaties protect the 
rights to health for all people. Defining the scope of the right to health69 the 
Committee on Economic, Social and Cultural Rights confirmed that 
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discrimination on the basis of sexual orientation or other status can result in a 
violation of the right to health.  
Literature suggests that gays and lesbians are on the receiving end of unequal 
treatment from health facilities, and members of the LGBTQ Community 
often feel uncomfortable having to communicate with staff in such facilities. 
The source of the discomfort is that they are scared that they may come out 
unintentionally or receive less favorable treatment from such encounters. 
Those that eventually use health services may not divulge their sexuality and 
this may mean information relevant for treatment is not provided. 
Alternatively, where health care providers know their patient‟s sexual 
orientation, stereotyped views may lead to sub-optimal treatment. 
Furthermore, LGBTQ individuals may be denied other privileges closely tied 
to the right to health such as access to assisted procreation, health benefits for 
family members, LGBTQ sexual education, insurance coverage and so on. 
 

iv. Use of Public Utilities 
Public utilities are “integrated” in terms of gender. In the case of public 
buildings each room would be allocated according to gender, meaning 
that males occupy their own room apart from females. Now, members of 
LGBTQ community face the challenge of non-provision and inclusion for 
the use of such utilities as it contemplates only male and female. 
 

v. Discrimination from Worship 
Undeniably, Nigeria is a secular state but the majority of her citizens are 
Christian. Following from this then, most members of the LGBTQ group 
would be from Christian backgrounds, and they experience 
discrimination from places where they were born and raised and this 
extends to their religious lives. Members of the LGBTQ community suffer 
from gossips, derisions, teasing and other homophobic tendencies from 
church members with whom they worship. Such micro aggressions make 
it difficult for members to worship freely in a country that abhors 
discrimination of whatever kind in terms of religion70 
 
vi. Adoption 

No one, regardless of sexual orientation or gender identity, has a 
fundamental right to adopt a child under international human rights law. 
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The human right to respect for family life does not explicitly include a 
right to adoption.71 
Rather, where States have implemented domestic laws that allow couples 
or individuals to adopt, international human rights treaties require that 
the adoption process does not discriminate on the basis of sexual 
orientation or gender identity. For example, a domestic decision denying a 
member of the sexual minority group‟s adoption application will be 
considered discriminatory if sexual orientation was the basis for the denial. 
 
vii. Persecution 
A Nigerian journalist, Mike Daemon narrated how a gay student in Abuja 
was trapped through an online site and had his mobile phone, two bank 
cards, the sum of N30,000 (aboutUS$150) extorted from him. In 2016, a 33-
year old man described how he and his partner were arrested by the 
police when they were seen cuddling in their car. The police stripped 
them naked and made them lie on the floor and then stamped their backs, 
butts and heads with their boots.72A gay Nigerian activist, Bisi Alimi, born 
in Lagos in 1975 was expelled from the university in 2004 because he is 
gay. After granting an interview on a nation-wide TV show anchored by 
Funmi Iyanda, Alimi almost immediately received death threats, lost his 
home and his job. The TV talk show on the Nigerian Television Authority 
was then subject to censorship after the broadcast. The above gives a view 
of the persecution of the LGBT community in Nigeria. It is also 
unfortunate that society in Nigeria fuelled by religious beliefs continue to 
discriminate against the LGBT community. Christian and Muslim leaders 
take a strong stance against gay marriage with prayers even said against 
homosexuality. 
 
Concluding Remarks 
In recent years, international human rights bodies and civil society have 
taken definitive steps to raise awareness about the problems facing the 
LGBTQ community and advocate for change.  
At the global stage, there is an emerging consensus that sexuality related 
regulations breach the human rights of sexual minorities. The innovative 

                                                           
71

ICCPR, art 17 (1). 
72

A. T. Nwaubani, Feature-Power, Sex and Slaves: Nigeria Battles Beliefs of Boko, 
<https://www.reuters.com/article/nigeriabokoharam-women/feature-power-sex-and-slaves-
nigeria-battles-beliefs-of-boko-harambrides-idUSL5N1FO2KI> accessed 15th March 2022. 

https://www.reuters.com/article/nigeriabokoharam-women/feature-power-sex-and-slaves-nigeria-battles-beliefs-of-boko-harambrides-idUSL5N1FO2KI
https://www.reuters.com/article/nigeriabokoharam-women/feature-power-sex-and-slaves-nigeria-battles-beliefs-of-boko-harambrides-idUSL5N1FO2KI


The Journal of Law and Policy      Volume 2, Issue 3, 2022 
 

42 
 

decision of the Human Rights Committee (HRC) of the United Nations 
(UN) in the case of Toonen v Australia73 set the stage for an emerging 
consensus on the modern perception of sexuality. The European Court of 
Human Rights has likewise offered a comparable decision in Dudgeon v 
UK of Great Britain and Northern Ireland,74Karner v Austria,75 and Modinos v 
Cyprus.76 Domestically, numerous courts in various nations have actually 
made landmark choices on the issue of the right of sexual minorities.77 
Currently, Nigerian courts have actually not yet selected the legal rights of 
sexual minorities.78 Nevertheless, the growing agreement in democracies, 
in light of judicial decisions, can work as an inspiration to Nigerian judges 
to tow the very same line of reasoning. 
The government of the Federal Republic of Nigeria should adopt anti-
discrimination legislation that condemns discrimination based on sexual 
orientation or gender identity, adopt all domestic measures to ensure 
domestic implementation of Resolution 275 adopted in 2014 by the 
African Commission of Human and Peoples‟ Rights, establish a 
disciplinary system for police officers and other security agencies who fail 
to investigate or prosecute acts of violence based on real or presumed 
sexual orientation or gender identity, boost the aspiration of Nigeria‟s 
homosexual minorities towards rights recognition, make a great statement 
by entertaining and passing legislative measures that acknowledge the 
dignity of LGBT persons in line with international human rights 
documents like the ICCPR and ICESCR.  
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