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Abstract 
Unilateral no-fault divorce principle permits one party to a 
marriage to terminate the marriage advancing no reason or 
proof other than that it has broken down irretrievably or 
that the parties in the marriage are incompatible. Utilising 
the doctrinal approach; this paper probes into the viability 
of adopting the unilateral no-fault principle as the sole 
ground for dissolution of statutory marriages in Nigeria. 
The paper juxtaposed the provisions of unilateral no-fault 
divorce in the statutes of the United Kingdom, Australia, 
and Nigeria in a comparative manner to discover the 
characteristic similarities and differences in the laws with 
the aim of articulating and enhancing the principle more 
adequately. The research finds that issues as to qualification 
for the applicability of the principle is dependent upon 
socio-cultural nuances which dictate a state’s readiness to 
adopt the principle. 

 
1. Introduction 
Marriage is the bedrock of society;1 hence marriage celebration and 
matrimonial causes are strictly regulated by laws,2 socio-cultural norms3 
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and religious practices.4 These make for a coherent and well articulated 
means of dealing with issues of matrimonial reliefs, property settlement, 
custody of children, maintenance and welfare of spouses and children 
arising from marriages. 
Understanding the rationale for marriage as a legally regulated 
institution,5 and the basis for permitting divorce to end same enhances the 
development of principles for the sustenance of marriages as well as 
define the framework for the termination of same where and when 
necessary as a result of irretrievable breakdown. 
The British Empire once had Nigeria6 as colony. The implication of this is 
that the common law7 influenced the development of the Nigerian legal 
system.8 With modernity, the status quo on issues relating to marriage has 
continued to evolve.9 Whereas, the common law concept of marriage 
hardly gave room to divorce,10 modern realities necessitate the continuous 
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modification of the modus operandi,11 in so much that the no-fault principle 
has permitted spouses to divorce without establishing wrongdoing.12 The 
unilateral no-fault divorce theory13 has evolved ostensibly to give a 
marriage that has broken down irretrievably as a result of irreconcilable 
differences a speedy as well decent burial14 without agony to the parties.  
While the principle of unilateral no-fault divorce is inherent in the 
matrimonial causes and family law provisions of the laws of Nigeria,15 a 
holistic consideration of the provisions of the laws reveals that there are 
other theories regulating divorce and which also hinder the primacy of the 
no-fault theory.  
Accordingly, calls have been made for the adoption of the no-fault 
principle as the singular basis for divorce in Nigeria.16 Attah and Osagie17 
suggest that the no-fault principle ought to be adopted as the sole theory 
for divorce proceedings in Nigeria. This study sets out to evaluate the 
fundamental basis that could support or refute the call.  
Considering the evolution of dissolution theories in similar jurisdictions, 
specifically Britain and Australia,18 the paper attempts to analyse the 
factors that could support or hinder the unilateral no-fault principle in 
Nigeria. 
 
2. Re-evaluating Dissolution of Marriage 
Depending on jurisdiction, legal system and recognition; various 
statutory, legal and customary unions are known as marriage.19 There was 
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no statutory attempt at defining marriage in most common law 
jurisdictions until recently;20 because it was never in contention that 
marriage was a union between man and woman (what was always in 
issue was whether monogamy or polygamy should be the only validly 
recognised form by statute). The same problem appeared apparent in 
relation to divorce, the grounds for which were also characteristically hard 
to establish under the common law. The notion of one man married to one 
wife for life, apparently influenced by Christian faith defined the status 
quo for common law marriages and remained so for centuries. When 
divorce was grudgingly permitted, it was under stringent rules that made 
it as good as impossible to achieve.21 
Although the liberalisation of divorce laws to permit divorce on no fault 
basis commenced in the 19th Century,22 the twentieth century drive for 
modernisation in all spheres of life; especially in the areas of human rights 
legislation, spousal equality, and liberality in marital contracts redefined 
stringent rules of divorce and translated or replaced them with laissez faire 
principles, which have been liberally and differently applied, depending 
on jurisdiction, to indicate that a marital contract can be terminated at will 
by either of the parties, without advancing any wrongdoing on the part of 
a spouse to the marriage. This idea spread from Russia23 to other countries 
like China, Australia,24 America,25 Britain etc.26 
The congenial implication of the principle of the unilateral no-fault 
divorce on families and the society at large after the dissolution of 
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International Journal of Humanities and Social Science, 166 
20

Marriage (Same Sex Couples) Act 2013, (United Kingdom); Interpretation Act, 1964, s.18 
(Nigeria); Same Sex Marriage (Prohibition) Act, 2013 (Nigeria) 
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23

S C Jill, ‘And Then There Was None,’ (2010) 
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marriage has hardly been an issue for research enquiry;27 and thus taken 
for granted by statutes adopting it as the sole basis for establishing 
irretrievable break down of a marriage.28 The primary challenge created 
by this lacuna is that whereas, it has been advocated bountifully that 
states should legislate towards unilateral divorce theories, there has been 
no fundamental assessment of its impact on families. 
It is relevant and within the context of this paper to enquire into 
significant questions such as: (a) Does the adoption of unilateral no-fault 
divorce principle solve the problem of post divorce trauma, guilt and 
stigmatisation in the spouses, children or family members? (b) What is the 
communal appropriateness of adopting unilateral no-fault divorce theory 
as the singular principle for divorce under statutes and (c) What are the 
socio-cultural implications of the unilateral divorce theory on family 
values, sustainability of marriages and societal view of marriage? 
The resolution of the questions proffered above would help in 
determining the implication of unilateral no-fault divorce on marital 
expectation and performance in a multi-ethnic and religiously diverse 
society like Nigeria.  
This paper, with the central aim of assessing and evaluating the efficacy of 
the unilateral no-fault divorce theory in providing speedy disposal of 
matrimonial causes, and its relevance in solving post dissolution of 
marriage stigma, trauma and bitterness seeks to determine the functional 
implications of the unilateral no-fault divorce theory, and the various 
implications of statutory provisions relating to divorce in Nigeria, 
comparing same with the selected jurisdictions. The paper identifies the 
nexus between unilateral no-fault divorce principle and the sustainability 
of marriages.  
This approach is suitable because, hardly has unilateral divorce been 
studied through comparative analysis in relation to Nigeria; it is often 
taken for granted that its practice is universally congruous. Through 
comparative study, the various modifications can be easily juxtaposed for 
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Baskerville S ‘Divorce and the State’ <www.academia.edu/es/39885443/ 
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effective analysis, thereby providing a better and balanced view of the 
principle that could enhance reforms in family law. 
The study adopts the doctrinal method, which is essentially about the 
examination and discussion of legal doctrines, legal principles and legal 
propositions, in conducting the present research.29 The choice of this mode 
of research is justified on the basis of the nature of the research topic 
which seeks to make a comparative analysis of the doctrine of unilateral 
divorce, which will involve statutory analysis and case law evaluations. 
 
3. Understanding the Concepts of Marriage and Divorce 
The concept of marriage as a legal theory is amorphous; even when it is 
confined to socio-cultural nuances, it retains that definitive structure.  The 
best way to define marriage is to relate it to the legal system, cultural 
boundaries or religious creed to which it is applied. 
At common law, marriage was initially conceived as the union between 
one man and one woman for life and to the exclusion of all others;30 but 
eventually viewed as a union between one man and one woman to the 
exclusion of all others. This definition typifies monogamous marriage and 
influenced the meaning and understanding of statutory marriage in 
Nigeria.31 Essentially, the definition also determined principles relating to 
marriage and family law within the other jurisdictions in the survey32 
until the later part of the twentieth century, when various socio-cultural 
practices and liberal sexual orientations began to gain universal 
acceptance in countries where monogamy was hitherto prevalent. These 
have led to the redefinition of marriage in such jurisdictions, including the 
United Kingdom and Australia, simply as the union between two 
consenting adults.33  
The modified common law definition of marriage as the union of one man 
and one woman to the exclusion of all others has continued to be the 
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C Wigwe, Legal Research Methodology and Practice (Lagos: Princeton & Associates Publishing 
Co, Ltd., 2019) 155-156. 
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Lord Penzance’s obiter dictum in Hyde v Hyde and Woodmansee (1866) LR 1 P&D 130, relying 
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Modern Law Review, 409 <JSTOR, www.jstor.org/stable/1094962> accessed 28/07/2021 
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 Same Sex Marriage (Prohibition) Act, 2013, ss 3, 7. 
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standard definition of monogamous or statutory marriage in Nigeria.34 
However, under customary law, prevalent in Nigeria, polygamy is 
acceptable, both under indigenous customary law and Islamic customary 
law, but does not fall within the scope of this work. 
However, monogamous marriage as understood in the context of the 
Nigerian socio-cultural consciousness is a complicated concept.35 The form 
and nature of legitimisation of matrimony is such that monogamy is still 
subject in most instances to cultural validation that sees the couple 
conducting two marriages one under statute, and the other, to fulfil the 
dictates of custom and tradition.36   
Divorce as the legal dissolution or annulment of marriage became 
accessible to the public in England in the mid 19th Century,37 when it 
became possible for the courts to dissolve marriages and terminate the 
legal duties and responsibilities inherent in it between the parties. Since 
then, the principles upon which it may be granted has continued to 
evolve. Owing to the earlier rigours in securing divorce by couples, 
theories were developed to justify the grant of divorce.38 These theories 
are broadly categorised into the fault and no-fault theories.  
The no fault theory of divorce signifies divorce granted in instances where 
there is no need to prove fault on the side of either party to the marriage.39 

                                                           
34

(n 31). 
35

 HD Seibel, ‘Changing Patterns of Marriage and the Family in Nigeria, 1963-1982’ (1988) 96-108, 
< 
 https://www.researchgate.net/publication/266199902> accessed 13/02/2022; I.N.E. Worugji, O. 
U Ndukwe, and IP Endeley ‘The Dissolution of ‘Double Deck’ Marriage in Nigeria,’ (2019) (33) (1) 
International Journal of Law, Policy and the Family, 123–
138, <https://doi.org/10.1093/lawfam/eby020> accessed 13/02/2022; G.T. Olajide, ‘Double-
Decker Marriage in Nigeria (Issues, Problems and Solutions), <https://www.unilorin.edu.ng/ 
studproj/law/0640ia136.pdf> accessed 13/02/2022. 
36

AA Ikujuni, ‘Legal Implication of Double-Decker Marriage in Nigeria,’ (2021), 
<https://ir.oauife.edu.ng/ handle/123456789/7705> accessed 13/02/2022 
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S Gilmore and L Glennon, Hayes & Williams’ Family Law (6
th

 edn Oxford University Press, 2018) 
38

 A Varzaneh and others, ‘A Theoretical Framework of Divorcing Couples Experience,’ (2016) (6) 
Journal of Research and Health,  352-372 < https://www.researchgate.net/profile/Abolfazl... > 
accessed 13/02/2022; BC Feeney, and JK Monin, ‘An Attachment-theoretical Perspective on 
Divorce,’ (2008), in J. Cassidy and PR Shaver, Handbook of Attachment, Second Edition: Theory, 
Research, and Clinical Applications, (The Guilford Press, 2008), 
<https://www.researchgate.net/publication/232452605_An_attachment-theoretical..> accessed 
13/02/2022 
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Martina D'Avino, ‘No Fault’ Divorce – What Does It Mean and what are Potential Pitfalls of the 
New Divorce Procedure? < https://www.tmfamilylaw.co.uk/2021/12/no-fault...> accessed 
13/02/2022 
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It is further categorised into the mutual/consensual no-fault and the 
unilateral no-fault. The mutual divorce theory simply indicates that the 
consent of the other party is required for the divorce to be granted, while 
the unilateral divorce theory does not require that consent.40 
 
4. Theoretical framework 
This research work is in the field of family law, and as such, the legal 
theories relevant to the study are the naturalist law theory, the positivist 
school and the realist school,41 which theories shall be used in situating 
the thesis of this paper. 
The growth of family as a unit in the society is generally traced to natural 
considerations of raising children, establishing a home and relationship 
bond.42 These have been encouraged by appeal to religious beliefs and 
ultimately, God as the originator of marriage.43 Natural law theorists view 
law as universal appeal to what is just, moral and right; and hence played 
significant role in the development of laws on divorce. Aquinas44 relates it 
to divine providence, hence establishing its nexus with religion and 
ultimately, God. His theory of the indissolubility of marriage influenced 
common law early restrictions on divorce.45  
Grotius,46 Locke,47 and Finnis48 all contributed to this school. It was 
through the input of this school that the early rules on divorce 
crystallised,49  especially the early no-divorce rule.  
                                                           
40

Belgium, Canada, United States, New Zealand 
41

 C C Wigwe, Jurisprudence and Legal Theory (Accra: Readwide Publishers, 2011). 
42

 C Safilios-rothschild, ‘The Role of the Family in Development,’ <https:// 
pubmed.ncbi.nlm.nih.gov/ 1231 0344>; Ashley Brown, ‘What Is the Importance of Family in 
Modern Society? <https://www.betterhelp.com/ advice/family/what-is.> accessed 13/02/2022 
43

 B Ajayi, ‘God, The Originator of Marriage: Understanding Divine Enablement to Choose 
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M Dimmock and A Fisher, Aquinas’s Natural Law Theory (Cambridge: Open Book Publishers, 
2017); W Siebenmorgen, ‘What Does Saint Thomas Aquinas Say about 
Marriage?’https://catholiccitizens.org/ views/ 71126/saint-thomas-aquinas-say-
arriage/#:~:text=Besides%20the%20divine%20authority%20sus taining% 20 
this%20command%2C%20logic,Aquinas%20is%20eminently%20qualified%20to%20explaim%20t
hese%20truths> accessed 13/09/2021 
45

T Aquinas, Summa Theologica, written from 1265–1274, translated by Fathers of the English 
Dominican Province, Cincinnati, OH: Benziger Brothers, 1947, <.Summa Theologica available 
online> accessed 13/09/2021 
46

J Dunn and I Harris (eds.), Grotius, (vols. 1–2, Cheltenham: Edward Elgar Publishing, 1997); Y 
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Whereas, the natural law school contributions towards divorce laws is to 
seek for the preservation of marriages and de-emphasis divorce; the 
positivists‟ view is that law is the command of the sovereign for social 
engineering and for which purpose, morality and law fused by the 
naturalists must be separated. Bentham50 as well as  Austin;51 presented 
views in this line; and their theories necessitates the liberation of divorce 
matters from essentially religious considerations and institutions, and 
which influenced the modern theories of divorce.  
Kelson52 views law as a system of norms accepted by the society to be 
binding, in which case, if the society accepts divorce as right, then the 
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legal system must recognise it as such. For example, Hasson‟s53  findings 
that “the vast majority of study participants strongly favoured the 
introduction of a no-fault framework” in the United Kingdom (UK) 
informed the amendments passed to base the UK Act wholly on the no 
fault principle.54 The first of such amendments was under the 1996 Family 
Law Act of the UK, but the portion relating to divorce never came into 
operation, owing to the long protocol for mediation there under and was 
eventually repealed.55 The public outcry resulting from the case of Owens 
v Owens,56 in England against the UK Act‟s provision relating to divorce57 
led to the passage of the Divorce, Dissolution and Separation Act 2020.58 
This subjective cultural empiricism is progressive and appears to be 
process oriented as it tends to rely on societal values and accepted norms 
as the primal basis for evolution in law rather than rely solely on 
comparative dependency.  
In addition, legal realism has also helped in no little way in shaping what 
divorce law is. Holmes59 had argued through a combination of the 
analytical and sociological schools that law is what the judge says it is.60 In 
the case of Miller Smith v Miller Smith,61 the English Court of Appeal had 
observed that there is a further need for parliamentary reform of the law 
relating to divorce to find justification for change in the law.62 
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5. Fault versus No-Fault Theory 
Several authors have written in respect of divorce theories. The contention 
has been based on which is the preferable principle between the fault 
theory and the no-fault divorce principle.63 While the fault based theory is 
essentially related to conservatism influenced by Christian religious 
concept;64 the no-fault principle is much related to neo-liberalism which 
tends to deemphasise the necessity of marriage if not its significance.65  
Okolo66 notes that the fault theory came under criticisms for generating 
bitterness and rancour between parties to a marriage, and also because 
establishing the faults may lead to financial as well as emotional trauma 
for the parties; psychological damage to the children, family and friends.67 
It was to circumvent this challenge that the irretrievable breakdown 
theory68 was devised to bypass the need to establish fault, guilt or 
innocence of a partner. Accordingly, once the marriage has broken down 
irretrievably, it can be given a decent burial69 without bitterness.70  
Wright71 argues that a fault based divorce law creates hostility between 
the parties. He posits that “where the evidence for irretrievable 
breakdown of the marriage had been supported by facts relating to the 
respondent‟s behaviour, this did appear, in some cases, to lead to an 
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increase in hostility.” According to Walker,72 “if the divorce law cannot 
save marriages, it must concentrate on its other objectives, to dissolve 
marriages as painlessly and with as few negative consequences as 
possible.” Vinney suggests that the implementation of a no-fault based 
divorce would minimise the risk of bitterness, distress and humiliation.73 
There has also been effort at justification of the no fault principle based on 
positive statistical improvement in the value of human rights of spouses in 
abusive relationships. A report suggests that no-fault divorce reduces 
divorce rate.74 The report also asserts that no permanent effect of no-fault 
divorce laws on divorce rates is cognisable.75 Coontz buttresses this 
assertion by claiming a statistical reduction in divorce rate following the 
introduction of no-fault theory for divorce. 76 
The notion that no-fault divorce principle is preferable is not without 
contention.77 Baskerville78 has argued that as flamboyantly stress-free and 
rancour free as the no fault principle appears or is projected by the 
advocates to look; it portends inherent dangers, limitations and 
fallibilities.79 This is akin to the view of Wardle,80 who posits that there are 
indeed fault in some divorce proceedings, and failure to recognise fault 
where it does exist will not only create confusion, but would limit the 
ability to improve on the quality and potentials of marriages by 
acknowledging faults and dealing with them. The argument is further 
reinforced by the fact that there appears to be no other developed area of 
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law where fault and causation is ignored in proffering legal solutions; 
most especially when contractual obligations are in issue, and most 
apposite is the argument that marriage is not only a union, but also a 
contract.81 
Sclater,82 on the premise that the no fault theory is more like a bar denying 
the innocent party where indeed there is a fault from being exonerated by 
a truly judicial process, posits that “for many, the notion of fault or 
attributing blame to one party and exonerating the other, is what the legal 
system should be about, it is what ensures that justice is not only done but 
seen to be done.” 
The contention of Bainham83 that “the spotlight in England has been very 
much on divorce but if we look at wider issues of family law it quickly 
becomes apparent that fault continues to play a significant, albeit 
declining part in legal outcomes across the whole spectrum of family 
disputes,” supports the notion that fault ordinarily plays a role in divorce 
cases, and should not be overlooked.  
Further resistance to the no-fault principle has been voiced on the ground 
that it allows a party at fault to obtain a divorce in which alimony,84 
maintenance and property division would definitely be determined 
without a consideration by the judge of the facts, behaviour and 
circumstances that led to the break-up of the marriage.85 
There are also research surveys that claim an increment in divorce rate.86 
Allen,87based on a research survey maintained that the adoption of no-
fault divorce theory led to a six-fold increase in divorce in just a period of 
two years; increased rate of women entering the workforce; increment in 
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wok hours leading to feminisation of poverty and increment of the age at 
which people married.88 
Whatever these indicators for or against suggest, this paper considers the 
unilateral no-fault principle as relative to Nigeria. 
 
6. Comparative Experience 
The UK Matrimonial Causes Act of 1973 (MCA, UK) made provision for 
divorce on the sole ground that the marriage has broken down 
irretrievably.89 However, the factual grounds constituting irretrievability 
could either be fault related or no fault. The grounds that the respondent 
has committed adultery and the petitioner finds it intolerable to live with 
the respondent; the respondent has behaved in such a way that the 
petitioner cannot reasonably be expected to live with the respondent; and 
that the respondent has deserted the petitioner for a continuous period of 
at least two years immediately preceding the presentation of the petition 
are all fault related. The fact that the parties to the marriage have lived 
apart for a continuous period of at least two years immediately preceding 
the presentation of the petition (referred to as “two years‟ separation”) 
and the respondent consents to a decree being granted; and the parties to 
the marriage have lived apart for a continuous period of at least five years 
immediately preceding the presentation of the petition (referred to as 
“five years‟ separation”)90 are both no-fault basis. While the later is 
consensual, the later is unilateral. The last two of the five grounds 
established the consensual no-fault and the unilateral no-fault theories. 
However, even the unilateral no-fault theory under that law is still subject 
to court inquiring „so far as it reasonably can, into the facts alleged by the 
petitioner and into any facts alleged by the respondent.‟ The implication 
of this is that where the ground is that the parties have lived apart for a 
period of five years, facts are still relevant to establish „living apart‟ as well 
as the period of time lived apart91 for the no-fault divorce to be granted. 
The responsibility to determine this is vested in the court,92 who must by 
satisfied by evidence presented before it in that regard. 
This position in the UK is similar to that of Nigeria, whereby the grounds 
upon which divorce is granted under section 15 therein is solely that the 
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marriage has broken down irretrievably.93 There are eight grounds that could 
constitute factual grounds upon which the marriage would be said to have 
broken down irretrievably.94 The fault based factual basis are where the 
respondent has wilfully and persistently refused to consummate the   
marriage;   has committed adultery since the marriage and the petitioner 
finds it intolerable to live with him/her;   has since the marriage behaved in 
such a way that the petitioner cannot reasonably be expected to live with 
him/her; the other party to the marriage has, for a period of not less than one 
year,   failed to comply with a decree or restitution of conjugal rights made 
under the Act and   the respondent has deserted the petitioner for a 
continuous period of at   least one year immediately preceding the 
presentation of the petition. The factual basis that the parties to the marriage 
have lived apart for a continuous period of at  least two years immediately 
preceding the presentation of the petition and the   respondent does not 
object to a decree being granted;   the parties to the marriage have lived apart 
for a continuous period of a   least three years immediately preceding the 
presentation of the petition; and the other party to the marriage has been 
absent from the petitioner for such   time and in such circumstances as to 
provide reasonable grounds for presuming that he or she is dead are all no-
fault related. While the first is consensual no-fault, the second is unilateral 
no-fault and the third is circumstantial no-fault. As stated under the UK 
position, the Nigerian position is also that the judge has the responsibility to 
determine irretrievable break down. 
Whereas the position under the Australian law is also similar as to the sole 
ground for divorcee being irretrievable break down of the marriage,95 the 
Australian law abolished the fault based divorce principle in totality and 
went further to establish an irrefutable presumption that a marriage is broken 
down irretrievably once the court is satisfied that the parties separated and 
thereafter lived separately and apart for a continuous period of not less than 
12 months immediately preceding the date of the filing of the application for 
the divorce order. However, the law still permits the presentation of facts 
when it states that a divorce order shall not be made if the court is satisfied 
that there is a reasonable likelihood of cohabitation being resumed.96 
Under the laws as seen, there is still latitude allowed the court in establishing 
irretrievable break down. One must also admit that what the no-fault 
principle does is to take away the need to prove fault and does not extend to 
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removing the possibility of reconciliation. Again, a cardinal objective of the 
no-fault theory, where it is the only factual ground for establishing divorce is 
to protect the privacy of the parties to a marriage in a manner that they 
determine the relationships between them and not the judge, thereby 
allowing a party the liberty to decide his or her relationship by himself or 
herself. Whether this objective is totally achieved or rather not subjective is 
another issue. 
Under the UK Divorce, Dissolution and Separation Act, 2020, which comes 
into operation in April 2022, section 1 of the Matrimonial Causes Act 1973 is 
amended to permit either or both parties to a marriage to apply to the court 
for an order (a “divorce order”) which dissolves the marriage on the ground 
that the marriage has broken down irretrievably. Such an application must be 
accompanied by a statement by the applicant or applicants that the marriage 
has broken down irretrievably. The statement must be taken by the court to 
be conclusive evidence that the marriage has broken down irretrievably, and 
based upon which the divorce order must be made. Where that application is 
by one party, confirmation from the other party for the continuation of the 
process is necessary. A party may not give confirmation for the purposes of 
this subsection before the end of the period of 20 weeks from the start of 
proceedings. This new UK law is to all intents a legislation approving the no-
fault theory as the sole factual basis for divorce. 
 
7. Conclusion 
A comparative study of the no-fault principle in the three jurisdictions appear 
to establish that the law is very much concerned with the preservation of 
families hence, a time within which a divorce petition cannot be presented is 
given. In addition, as could be seen in the laws, what the no fault principle 
seek to eradicate is the necessity of proving fault of a party to the marriage, 
the determination by the court of irretrievable break down rather than the 
parties to the marriage and not necessarily compromising matrimonial 
integrity.  
Nonetheless, it could also be asserted that the removal of fault is largely 
based on societal approval of what could constitute fault or stress to the 
parties. It must be conceded that although monogamous marriages in Nigeria 
shares the same legislative root with what is obtainable in the UK and 
Australia, the socio-cultural backgrounds in these different societies have 
continued to play the major role in determining changes introduced in 
divorce laws and models.97  
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Australia for example, has long introduced into her law the no-fault principle 
under the Family Law Act of 1975; the hybrid model continued to hold sway 
in UK until social demands forced the law to change recently. 
Two issues illustrate what determines the appropriate or preferred model in 
Nigeria. First is the nature of monogamous marriages in Nigeria. Preferences 
for customary adherence to traditionally determined standards and patterns 
for validity of marriages set prerequisites that validate monogamous 
marriages as far as socio-cultural standards would permit. Though the 
requirements for validity of monogamous marriages are determined and 
regulated by statutes; in most instances, monogamous marriages are 
celebrated both under the Act and in compliance with custom, thereby 
creating the so-called double-decker marriages.98 The implications are more 
complicated than what could be summarily subsumed under a universal 
divorce theory where issues of divorce arise. Beyond the challenge 
encountered through plurality of customs, a divorce under the Act may not 
necessarily lead to cessation of marital relationship, or the determination of 
post dissolution relationship as stipulated by statute. 
This fact becomes detrimental to the adoption of any model that does not 
give room to the traditional as well as socio-cultural preferences prevalent 
within the society.  Double-decker marriages are a source of complexities and 
peculiarities that defines a limit to the adoption of a singular principle of 
divorce such as no-fault.99  
The second challenge is that purportedly monogamous marriages under the 
Act may not necessarily be celebrated as a form but rather, a process to 
provide legitimacy and recognition, sometime for official reasons, for a 
marriage wholly conducted under customary standards and norms.100 
The basic determination of whether a fault or no fault model is preferable is 
therefore not a dictate of the position of the law in similar jurisdictions, but a 
function of the interrelationship between law, custom, religion and social 
preferences.  
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The attribution of fault to enforce morality is prevalent in conservative and 
religious societies and therefore also constitutes a major factor to reckon with.  
An overview of the two principles therefore, surely shows that each has its 
advantages and disadvantages. However, it seems certain that the hybrid 
model does not hinder the parties from determining what system is most 
suitable for them.  
Conclusively therefore, the theoretical basis for evaluating what is preferable 
and practicable, within a society is dictated by social-moral nuances to which 
the law is responsive. Whereas, there is increasing reliance on the unilateral 
no-fault divorce principle, social acceptability of the theory is necessary to 
make is desirable. Within Nigeria, there still remain some challenges in 
regard to its tendencies to increase the rate of divorce whether perceptive or 
empirical.101 Its potential to make a marriage survival dependent on one 
party to the marriage alone102 raises moral questions still relevant within the 
Nigerian society and make its adoption as the sole basis for divorce a 
question of societal preference.103  
While some countries like Australia104 adopted the no-fault theory to the 
exclusion of the fault or matrimonial offence theory,105 others adopted a 
hybrid of the two. To this second group falls the Nigerian Act;106 and 
England107 until lately.108 
Whereas it appears that the body of literature in favour of no-fault theory 
generally approached the theoretical preference from the view point of what 
is advantageous to the parties to a marriage and not necessarily the social 
implications on the concept of marriage; children upbringing and cultural 
differences, most certainly, the desirability of the no-fault principle depends 
on the issues canvassed above and the peculiarities of each legal system. 
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