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Abstract 
Energy in all its ramifications is a key component of human 
existence. From domestic appliances and usage to industrial and 
manufacturing, energy plays a pivotal role. The recent challenge 
of energy demand and supply in Nigeria leading to high travel 
cost and increase in the prices of consumables bares direct 
relevance. The security and sustainability of energy has come 
under severe attack due to the actions and inactions of 
institutions of state. The United Nations, national government 
and other critical stakeholders in the energy sector have 
developed laws, regulations, policies and even set targets and 
goals toward ensuring the future of sustainable energy for all. 
This work focuses on the Petroleum Industry Act, 2021 to see 
provisions that guarantee energy security and sustainability. 
These sections were reviewed with a view to identifying how 
much they impact energy security and sustainability using the 
doctrinal method. In the course of the research, it was discovered 
that the Petroleum Industry Act made apple provisions aimed at 
energy security and sustainability, however a comparative 
analysis with other jurisdiction and the present reality revealed 
there was imminent need for an amendment especially in the area 
of Domestic Gas Supply Obligation, ownership and the 
stabilisation provisions, utilization of the several funds created 
towards sustainability, gas flaring and so on. 
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Introduction 
On November 3, 2021, the Secretary General of the United Nations the 
Secretary-General said: ―Close to 760 million people still lack access to 
electricity. Some 2.6 billion people lack access to clean cooking solutions. 
And how we produce and use energy is the main cause of the climate 
crisis. We must solve these challenges this decade. And we must start 
today. With the global roadmap at hand, we can together realize the 
potential of energy as a crucial enabler for the achievement of the SDGs 
and the objectives of the Paris Agreement, ensuring a more prosperous, 
equitable and sustainable future for people and the planet‖.1 
Achieving the SDGs and even any national aspiration of any country rest 
squarely of the availability of energy. This is so because energy drives the 
economy and plays a strategic role in foreign relations. The passage of 
United Nations Resolution 1803 on permanent sovereignty over natural 
resources birthed the advancement of ownership and security of energy 
resources by many independent nations. It didn‘t only provide the 
impetus for nations to renegotiate terms in the management of their 
resources but gave the impetus for the formation of the OPEC.   Energy 
demand is a derived demand as energy is consumed through equipment. 
In whatever form or shape, there is need to ensure the security of energy 
and sustainably utilize energy. Governments and energy conglomerates 
across the globe are engaged in a battle of making energy demand, 
security and sustainability ends meet but ends appear to be moving apart. 
This paper examines the Petroleum Industry Act, 2021 to see if there are 
clear provisions on energy security and sustainability as encapsulated in 
the United Nations Sustainable Development Goals and other 
international benchmarks of sustainability. This has become imperative 
because the socio-political and ethnic coloration leading to the eventual 
passage of the Act seems to focus less on the issue of sustainability itself 
but on issues of political and socio-economic considerations. The paper x-
ray‘s the Petroleum Industry Act, 2021 and the practice of energy security 
and sustainability in Nigeria and proceeds with a comparative analysis 
with other jurisdiction with a view to identify areas of divergence and 
room for improvement. 
 
 

                                                           
1
  United Nations, ‘Global Roadmap Press Release’ <Global Roadmap Press Release | United 

Nations> accessed 03/02/2022. 

https://www.un.org/en/hlde-2021/page/global-roadmap-press-release
https://www.un.org/en/hlde-2021/page/global-roadmap-press-release
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2. Conceptual Clarifications 
 

2.1  Energy Security  
Energy security is one of the main targets of energy policy. However, the 
term has not been clearly defined, which makes it hard to measure and 
difficult to balance against other policy objectives.2 It is a common 
observation that energy security means different things in different 
situations and to different people. There are natural explanations for this 
variation. First, energy systems vary from one place to another which 
gives rise to different energy security problems. Secondly, the ‗energy 
security‘ term is sometimes extended to other energy policy issues ranging 
from energy poverty to climate change. Does this variety demonstrate 
―impracticality of seeking a common definition of energy security?‖3 It 
even ranges from economic, social, environmental, political, military and 
foreign policy.4 Energy policy encompasses reliability, affordability, 
environmental sustainability, avoiding constraints on foreign policy. It 
also includes insecurity caused by temporary blackouts and extends to 
long-term threats such as the failure of investment.5 
The meaning of energy security is inextricably linked to the perspective of 
the person defining this fast intractable concept. The definition will be 
largely determined by the author‘s geographical position that is either 
from the perspective of a developed or developing country, or from the 
view of an importing or exporting nation.6 Energy security for a 
developing nation means everything and efforts necessary to remain in 
the negotiation table with energy dependent nations or regional 
collaboration. The United Nations Resolution 1803 (XVII) which handed 
down the Permanent Sovereignty over natural resources, for example 
marked the genesis of energy security for nations at the time that had their 
natural resources under the grip of the seven sister and their national 
government who were in control of over 86% of world petroleum 
reserves.    

                                                           
2
  Christian Winzer, “Conceptualizing Energy Security”, Electricity Policy Research Working Group 

Working Paper 1123, 2011, 1. 
3
  Lynne Chester, “Conceptualizing Energy Security and making explicit its Polysemic Nature”, 

Energy Policy, 38 (2) (2009), 887-895. 
4
  A.F Alhaji, “What is Energy Security? Economic, Environmental, Social, Foreign Policy, Technical 

and Security Dimensions” (2008) 6 (3) OGEL1, 4-5.  
5
  J.V. Mitchell, “Analysing Energy Insecurity” (2007) 5(4) OGEL, 1-3. 

6
  S.C. Dike, Energy Security: The Case of Nigeria and Lessons from Brazil, Norway and the UK 

(Pearl Publishers 2015) 30. 
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According to the International Energy Agency (IEA), energy security is 
the physical availability of supplies to satisfy demand at a given point. It 
defines energy security as the uninterrupted availability of energy sources 
at an affordable price. Energy security has many aspects: long-term 
energy security mainly deals with timely investments to supply energy in 
line with economic developments and environmental needs. On the other 
hand, short-term energy security focuses on the ability of the energy 
system to react promptly to sudden changes in the supply-demand 
balance.7 The IEA recognised that a proper energy policy is one, which 
strikes a balance among energy security, economic efficiency and 
environmental protection.8 
The sovereignty perspective of energy security falls squarely on the 
strategic plan which focuses on energy security threats posed by external 
actors, be they hostile states9 or terrorists10, unreliable exporters, or overly 
powerful foreign energy companies. The main threats originates from 
intentional actions such as embargoes, malevolent exercise of market 
power or act of sabotage by terrorist.11 The sovereignty question of energy 
security bares direct relevance to the implications and ramifications of the 
UN Resolution 1803 that birthed resource nationalism and everything in 

                                                           
7
 IEA, ‘Energy Security-Areas of Work’ <Energy security - Areas of work - IEA> accessed 

13/02/2022. 
8
  OECD/IEA, Energy Security and Climate Change Policy: Assessing Interactions (OECD/IEA 2007) 

32. 
9
  Ukraine’s energy sector is poised for a disaster with pancontinental ramifications should a full-

scale war start on Ukrainian territory. The potential consequences would be expected to reach 
far beyond Ukraine’s borders, with catastrophic humanitarian and environmental results felt 
across all of Europe. In the hybrid conflict that Russia has been waging with Ukraine, the 
effects of conventional warfare on Ukraine’s energy infrastructure remain projected, though 
the country has historical experiences to back up these projections. In cyberspace, the energy 
sector has already become the target of hacking, which Ukraine attributes to Russia-affiliated 
actors. Ukrainian Energy at Gunpoint | Wilson Center accessed on 13/02/2022. 

10
 Terrorist organizations have always been interested in targeting oil and gas facilities. Striking 
pipelines, tankers, refineries and oil fields accomplishes two desired goals: undermining the 
internal stability of the regimes they are fighting, and economically weakening foreign powers 
with vested interests in their region. In the past decade alone, there have been scores of 
attacks against oil targets primarily in the Middle East, Africa and Latin America. These attacks 
have never received much attention and have been treated as part of the ‘industry’s risk.’ <The 
Global Threat of Terrorism Targeting Oil and Gas Industries (linkedin.com)> accessed on 
13/02/2022. 

11
  A. Cherp and J. Jewell, “The Three Perspectives on Energy Security: Intellectual History, 
Disciplinary Roots and the Potential for Integration” (2011) 3 Current Opinion in Environmental 
Sustainability, 202, 208. 

https://www.iea.org/areas-of-work/ensuring-energy-security
https://www.wilsoncenter.org/blog-post/ukrainian-energy-gunpoint
https://www.linkedin.com/pulse/global-threat-terrorism-targeting-oil-gas-industries-sb
https://www.linkedin.com/pulse/global-threat-terrorism-targeting-oil-gas-industries-sb
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between. Another expression of this is the emphasis on local content and 
technology transfer by oil producing state. For example, the Nigerian Oil 
and Gas (Industry and Content Development) Act, 2010 provides that 
Nigerian independent operators shall be given first consideration in the 
award of oil blocs in all projects for which contract is to be awarded in the 
Nigerian oil and gas industry.12 Nigeria has experienced significant gains 
in the use of local content policy since 2004.13 
 
2.2 Energy Sustainability  
The Stockholm Conference of 197214 can be said to be the birth event for 
the sustainability question. It was at this conference that the need to 
balance human economic development and the protection of the 
environment for the present and the future generations was first 
proclaimed.15  Following the 1987 publication of the UN-sponsored World 
Commission on Environment and Development (WCED) Report, the 
WCED definition of sustainable development has been highly 
instrumental in developing a ―global view‖ with respect to our planet‘s 
future. It is taken as a starting point for most current discussions on the 
concept of sustainable development.16 The WCED defined Sustainable 
Development as ―development that meets the needs of the present 
without compromising the ability of future generations to meet their own 
needs‖.   
 
Qualitatively, the concept of sustainable development is simple enough: 
the natural resources of the Earth are limited; they are being used 
disproportionately by a minority of people living in the wealthy nations, 

                                                           
12

  Y. Oke, “Nigerian Energy Resources Law and Practice, Institutional Approach to Global Energy 
(Princeton 2019) 537.  

13
  Before the enactment of the Nigerian Oil and Gas Industry Content Development (NOGICD) Act 
2010, also known as the Nigerian Content Act, most operations in the nation’s oil and gas 
space were executed by International Oil Companies (IOCs). The glaring lack of technical know-
how in-country led to the importation of skills, with the affected expatriates being 
remunerated in the United States dollar. This cost the country capital flight to the tune of 
$380b. 

14
  UN Conference on Environment and Development 1972 (Stockholm) UN Doc. 
A/Conf.48/14/Rev.1 (UN pub. E73, II.A.14) 

15
  Ibid. principle 1 

16
  Desta Mebratu, Sustainability and sustainable development: Historical and conceptual review: 
Environmental Impact Assessment Review [ENVIRON IMPACT ASSESS REV. Vol. 18, no. 6, pp. 
493-520. Nov 1998. 
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thus creating intra-generational inequity. The rate of use of these 
resources is ever-increasing, thus depriving the future generations of a 
living standard comparable to that of the present, and creating inter-
generational inequity.17 
 
Sustainability on the other hand is related to the quality of life in a 
community whether the economic, social and environmental systems that 
make up the community are providing a healthy, productive, meaningful 
life for all community residents, present and future.18 According to Alexis 
J. Banon and others, Sustainability refers to a moral way of acting, and 
ideally habitual, in which the person or group intends to avoid deleterious 
effects on the environmental, social, and economic domains, and which is 
consistent with a harmonious relationship with those domains that is 
conducive to a flourishing life.19 The need to exploit natural resources in a 
manner that is sustainable, prudent, rational, wise or appropriate forms 
the basis of the principle of sustainable use which also emphasizes the 
need to integrate environmental consideration into economic 
development plans, strategies, programmes, or projects.20 
 
Sustainability in the view of the writer is the strategic road map for the 
effective utilization of environmental and natural resources for optimum 
benefit of the world today and the future. It requires effort around 
conservation, protection, effective utilization and regeneration. It is 
meeting both economic and environmental needs in a manner that 
guarantees safety and continuity for the next generation. Energy 
sustainability is therefore the sustainable use of energy resources in a 
manner that guarantees economic and environment gains now in the 
future. 
 
 

                                                           
17

  Subhas K. Sikdar, ‘Sustainable Development and Sustainability Metrics’ (2003) 49 (8) AIChE 
Journal, 1928. 

18
  Julian D. Marshall and Michael W. Toffel, ‘Framing the Elusive Concept of Sustainability: A 
Sustainability Hierarchy’ (2005) 39 (3) Environmental Science & Technology, 673. 

19
  Gomis, Alexis J. Banon and Others, ‘Rethinking the Concept of Sustainability’ (2011) 116 (2) 
Business and Society Review, 171-191. 

20
  Sands, P, Principles of International Environmental Law (2

nd
 edn, Cambridge: University Press, 

2003) 253. 
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3.0 Review of the Provisions of the Petroleum Industry Act, 2021 that 
Guarantees Energy Security and Sustainability 

The Petroleum Industry Act, 2021 made far reaching and revolutionary 
intervention in the oil and gas sector of Nigeria. This section will 
interrogate the Act to see if there are provisions that guarantee energy 
security and sustainability.  
 
a. Ownership of Oil and Gas - Energy Security and Sustainability 
The concept of ownership of natural resources, particularly petroleum is 
as old as the existence of natural resources.21 The ownership of the entire 
undivided insitu of oil and gas resources is at the centre of energy security 
and sustainability. One of the gains of the United Nations Resolution 1803 
on the permanent sovereignty of nations over natural resources was to 
allow nations to determine their energy future without the overbearing 
influence and control of the seven sisters and their national government. 
This initiative commenced with nations nationalising the investment of 
the international oil companies and in some other cases outright 
expropriation of their interest.22 
The Nigerian state left no one in doubt over where the ownership of oil 
and gas resources rest. Section 43(3) of the Constitution of Nigeria 1999 as 
amended provides that: 

Notwithstanding the foregoing provisions of this section, the 
entire property in and control of all minerals, mineral oils and 
natural gas, in, under, or upon any land in Nigeria or in, 
under or upon the territorial waters and the Exclusive 
Economic Zone on Nigeria shall vest in the government of the 
federation. 

 
Section 1 of the Petroleum Industry Act 2021 provides that: ‗The property 
and ownership of petroleum within Nigeria and its territorial waters, 
continental shelf and exclusive economic zone, is vested in the 
Government of the Federation of Nigeria‘.  
A community reading of both provisions shows clearly the interest of the 
Nigerian Government in the ownership of oil and gas resources in 
Nigeria. While the constitution vests the ownership in the government of 

                                                           
21

  D Yergin, The Prize: The EPIC Quest For Oil, Money and Power (Simon Schuster 2010) 3 and 79. 
22

  Texaco v. Libya [1977] 53 ILR 389, Libyan American Oil Company (Liamco) v. Libyan Arab 
Republic, 20 ILM 1 (1981); BP v. Libya 53 ILR 297 (1974); Kuwait v. American Independent Oil 
Company (Aminoil), 21 ILM 976 (1982). 
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the federation, the PIA vest ownership in the Government of the 
Federation of Nigeria. It would appear that the constitutional intention is 
different from the PIA. The government of the federation will include the 
three tiers of government recognised by the constitution while the 
Government of the Federation of Nigeria can only mean the federal 
government of Nigeria to the exclusion of the federating states, the over 
700 local government areas and the Federal Capital Territory. These two 
provisions create different ownership rights which contribute to the 
ambiguity and energy security conflicts.23 This ambiguity has led the State 
Government to seek proper judicial interpretation on the ownership of oil 
and gas in Nigeria. The Supreme Court in AG Federation and Another v AG 
Abia State and 35 others,24 held that the ownership of petroleum and its 
accrued revenue offshore of Nigeria belong exclusively to the Federal 
Government. 
In exercising permanent sovereignty over its natural resources, the 
Government through the granting of licences in the petroleum industry 
allow licence and lease holders to carry out the business of oil and gas 
prospecting and exploration in Nigeria and also revoke same where there 
is none compliance with the requirement of extant laws, regulations and 
policy regulating the petroleum industry. The PIA empowers the Minister 
of Petroleum to among other things formulate, monitor and administer 
government policy in the petroleum industry25 and upon the 
recommendation of the Commission, grant and revoke Petroleum 
Prospecting Licences and Petroleum Prospecting Leases in accordance 
with the provisions of the Act.26 The Minister shall upon the 
recommendation of the Commission or the Authority direct in writing the 
suspension of petroleum operations in any area until arrangements to 
prevent danger to life or property have been made to his satisfaction.27 
Terribly crafted stabilization clauses28 in these licences, leases or oil and 
gas contracts have striped developing nations of their rights and 

                                                           
23

  (n 18) 82. 
24

  (2002) 6NWLR (Part 764) 728-729.  
25

  Petroleum Industry Act, 2021, s 3(1)(a). 
26

  Ibid, s 3(1) (g-h). 
27

  Petroleum Industry Act, 2021, s 3(1)(k)(i). 
28

  A Stabilization Clause is said to be “contract language which freezes the provisions of a 
national system of law chosen as the law of the contract as at the date of the contract in order 
to prevent the application to the contract of any future alterations of this system.” Amaco 
International Finance v. Iran, 15Iran –U.S. C.T.R. 189, 23 



The Journal of Environmental and Human Right Law      Volume 2, Issue 3, 2022 

 

9 

 

undermine their right to permanent sovereignty over their natural 
resources and in no small measure threaten energy security and 
sustainability. One example of such stabilization clauses is found in the 
Nigerian Liquefied Natural Gas investment. The Nigerian Liquefied 
Natural Gas Limited (NLNG) was incorporated as a limited liability 
company on May 17, 1989 to harness Nigeria‘s vast natural gas resources 
and produce Liquefied Natural Gas (LNG) and Natural Gas Liquids 
(NGLs) for export. The Company is owned by four shareholders, namely, 
the Federal Government of Nigeria, represented by the Nigerian National 
Petroleum Corporation (49%), SHELL (25.6%); TOTAL LNG Nigeria 
Limited (15%) and ENI (10.4%).29  The Nigerian LNG (Fiscal Incentives, 
Guarantees and Assurances) Act is the enabling law that created the 
NLNG. The Act conferred on the NLNG a pioneer status30 within the 
Industrial Development (Income Tax Relief) Act. It exempts the NLNG 
from certain taxes, customs duties, other levies. A 10 years tax relief 
commencing from the date of commercial delivery of LNG to purchaser.31 
The Government ‗binds itself not to amend the fiscal regime except with 
the prior written agreement of the shareholders‘ The Government ‗agrees 
to ensure that these Guarantees shall not be suspended, modified or 
revoked during the life of the Venture, except with the mutual consent of 
the Government and shareholders.32 The National Shipping Policy Act 
(NPA) 1987 made inapplicable to the NLNG and its contractors, 
subcontractors, customers, or any shipping concern involved with the 
company's trade in LNG. 
 
In NDDC v. Nigeria LNG Limited,33 the NDDC,34 in an attempt to enforce 
section 14(2)(b) of the NDDC Act against NLNG, had sought court orders 
to compel NLNG – in the light of its persistent refusal – to remit 3 per cent 
of its annual budget to the NDDC as contemplated in section 14(2)(b). 
NLNG, in its defense, argued that the NLNG is not a ‗gas processing 
company‘ within the meaning and contemplation of the NDDC Act; 
secondly, it is wholly exempt from any new taxes, dues or laws enacted 

                                                           
29

  Nigeria LNG Limited ‘Our Company’ <http://www.nlng.com/Our-Company/Pages/Profile.aspx> 
accessed August 20, 2021. 

30
  NLNG Act, s 1(1). 

31
  Ibid, s 2. 

32
  Ibid, Second Sch. 

33
  (2011) 4TLRN 1. 

34
  Niger Delta Development Commission (Establishment) Act 2000 (now Cap. N86, LFN 2004). 

http://www.nlng.com/Our-Company/Pages/Profile.aspx
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after 1993, except those generally applicable to all companies in Nigeria 
and thirdly, it has no ―total annual budget‖ but rather a project-based 
operational budget. Although the Court upheld NDDC‘s argument that 
NLNG is a gas processing company, it ultimately decided in favor of 
NLNG, having found merit in the argument that NLNG has no annual 
budget and held that the NLNG is legally exempted from paying the 
NDDC levy in accordance with the provision of the NLNG Act. The Court 
also held that although the NDDC Act was later in time, it cannot repeal 
the NLNG Act by implication. Since both legislations are special Acts, any 
repeal must be done expressly. The Court also noted that the NLNG Act35 
violates section 4 of the 1999 Constitution in that it derogates from the 
constitutionally provided powers of the National Assembly to make laws 
for the peace, order and good governance of the Federation with respect 
to any matter included in the Exclusive Legislative List.36 

                                                           
35

  Schedule II of Paragraph 3. 
36

  The NIMASA also had their fair share of dispute with the NLNG over the implications of the 
stabilization provisions. The dispute between NLNG and NIMASA is based on the refusal by 
NLNG to pay 3% of the gross freight on all international outbound and inbound cargo carried 
by ships chartered by NLNG and its wholly-owned subsidiary company as contained in the 
NIMASA Act 2007; the refusal by NLNG to pay the 2% surcharge on cabotage trade undertaken 
by its vessels within 200 nautical miles of the baselines and Nigerian coastal and inland waters 
as contained in the Coastal and Inland Shipping (Cabotage) Act 2003; and the  refusal by NLNG 
to comply with the Marine Environment (Sea Protection Levy) Regulations of 2012 and the 
Merchant Shipping (Ship Generated Marine Waste Reception Facilities) Regulations 2012. 
Following the continued disregard of the provisions of the NIMASA Act and other relevant laws 
by the NLNG, in May 2013, NIMASA sought to enforce the provisions of the NIMASA Act and 
Cabotage Act as empowered under the Act. Upon intervention by the Federal Government, 
through the office of the National Security Adviser (NSA), an agreement in principle was 
adopted, with NLNG undertaking to pay up all outstanding levies and comply with the 
requirements of the NIMASA Act 2007, the Cabotage Act 2003 and other relevant Regulations 
at the time. NLNG made a payment of $20,000,000.00 (Twenty Million Dollars) and the 
blockade was lifted. In a surprising twist, the agency received a pre-action notice on June 18, 
2013, from Counsel to NLNG, giving 30 days’ notice of their intention to commence legal action 
in accordance with Sections 53(2) of the NIMASA Act. This resulted in another blockade 
on June 21, 2013, during which time various issues were canvassed in Court by the parties. The 
Federal High Court sitting in Lagos held that Nigerian Liquefied Natural Gas, NLNG, was not 
liable to pay three percent gross freight on its international inbound and outbound cargo, Sea 
Protection Levy, two percent cabotage surcharge on all activities carried out for and on its 
behalf, as well as other sundry claims, as insisted by Nigerian Maritime Administration and 
Safety Agency, NIMASA. The court further held that NIMASA was wrong in blockading the 
Bonny Channel for the purpose of enforcing the payments against NLNG and went further to 
restrain NIMASA from taking or continuing any steps to block, restrain, seize, detain or restrict 
NLNG’s or its shareholders or subsidiary’s vessels or chartered vessels. TAX HOLIDAY: Appeal 

https://www.vanguardngr.com/2019/03/tax-holiday-appeal-court-dismisses-nlngs-case-against-nimasa/
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The Stabilization provision in the NLNG Act has far reaching implication 
in an attempt to find lasting solution to the development deficit in the oil 
rich Niger Delta region. It undermined the legislative effort in the NDDC 
Act towards achieving its objectives in environmental sustainability 
mandate. It can be argued and rightly too, that the strategy adopted in 
wooing back foreign investors into the oil and gas space post UN 
Resolution 1803 clearly reinvented itself like the ancient Greek phoenix.  
While the Nigerian Courts were prepared to hold fastidious to the 
stabilization provisions in the NLNG transaction, the courts in Israel ruled 
against the stabilization provision in The Israel's Leviathan Project and ‘Gas 
Framework’.37 The High Court of Justice in Israel issued a ruling March 27 
that rejects a crucial part of an agreement reached in December between 
the Israeli government and developers Noble Energy and Delek Group 
regarding the colossal Leviathan gas field. Objections concern the stability 
clause, specifically the prohibition of changes to regulations impacting the 
project for 10 years. The Supreme Court of Israel per Elyyakim Rubinstein 
held that ―The stability clause in this chapter of the plan, in which the 
government undertakes for a decade to not only not legislate but to also 
fight any legislation against the plan‘s provisions, was determined 
without authority—and as such is rejected,‖38 Allotting the Israeli 
government one year to revise the framework, the court objected to the 
proposal‘s stability clause, which sought to prevent regulatory changes 
impacting the project‘s profitability, including profit-sharing schemes and 
gas export quotas. To provide certainty without compromising the 
decision-making power of future governments, the new deal stipulates a 

                                                                                                                                                               
court dismisses NLNG’s case against NIMASA - Vanguard News (vanguardngr.com) accessed on 
August 21, 2021. 

37
  The Leviathan gas field is located in the eastern Mediterranean Sea off the coast of Israel. It is 
estimated to contain natural gas reserves of approximately 605 billion cubic metres (bcm), 
while condensate reserves are estimated to be 39 million metric barrels (Mmbbl). The gas field 
is operated by the Houston-based oil and gas exploration and production company Noble 
Energy, which holds 39.66% stake in the field. Delek Group’s subsidiaries Delek Drilling and 
Avner Oil Exploration hold a stake of 22.67% each, while Ratio Oil Exploration owns the 
remaining 15% interest in the field. In November 2016, HSBC Bank and JP Morgan agreed to 
provide a $1.75bn loan to Delek Group to fund the first phase of the field development. The 
project partners made the final investment decision in February 2017. The estimated 
investment for the phase one development is $3.6bn (€3.25bn). The annual natural gas 
production capacity is estimated to be 12bcm (1.2bcf/day). Leviathan Gas Field, Leviathan 
Basin, Mediterranean Sea, Israel (nsenergybusiness.com) accessed 06/03/2022. 

38
  Hart Energy, ‘Isreal’s Court Decision ties up Leviathan Gas Development’ <Israel’s Court 
Decision Ties Up Leviathan Gas Development | Hart Energy> accessed 6 March 2022. 

https://www.vanguardngr.com/2019/03/tax-holiday-appeal-court-dismisses-nlngs-case-against-nimasa/
https://www.nsenergybusiness.com/projects/leviathan-gas-field-mediterranean-sea/
https://www.nsenergybusiness.com/projects/leviathan-gas-field-mediterranean-sea/
https://www.hartenergy.com/exclusives/israels-court-decision-ties-leviathan-gas-development-28468
https://www.hartenergy.com/exclusives/israels-court-decision-ties-leviathan-gas-development-28468
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fixed-term regulatory review process to determine potential compensation 
for investors in the case of regulatory changes that impact project 
profitability. In the event of a change, the review process would consider 
O.E.C.D. and other international norms. The deal appears to strike the 
appropriate balance between stability for investors and flexibility for the 
government.39 
 
b. The Role of the Commission and Authority in Energy Security and 

Sustainability 
Section 6 of the PIA provides for the objective of the Nigerian Upstream 
Petroleum Regulatory Commission. The central objective of energy 
security and sustainability is avoidance of waste in either mineral 
resources or the revenue accruing therefrom,40 promote healthy, safe, 
efficient and effective conduct of upstream petroleum operations in an 
environmentally acceptable and sustainable manner,41 ensure efficient, 
safe, effective and sustainable infrastructural development of upstream 
operations.42 The PIA went further to ensure that the Commission shall 
determine, administer and ensure the implementation and maintenance of 
technical standards, codes, practices and specifications applicable to 
upstream petroleum operations pursuant to good international petroleum 
industry practices43 and ensure strict implementation of environmental 
policies.44 
Section 7 of the PIA makes provision for the technical and regulatory 
functions of the Commission. The Commission is empowered under this 
section to monitor and ensure compliance with applicable national and 
international petroleum policy,45 enforce health, safety and environmental 
measures,46 approve standards and regulations for design, construction, 
fabrication, operation and maintenance of plants, installations and 
facilities used or to be used in upstream petroleum operations.47Section 29 
of the PIA provides for the establishment of the Nigerian Midstream and 
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Downstream Petroleum Regulatory Authority and provides for objects 
and functions similar to those of the Commission.48 
It is pellucid that the PIA, 2021 has taken cognisance of the need to clearly 
provide for a closer consideration of issues on sustainable environment 
and secured infrastructure in the petroleum industry aimed at guarantee 
energy security and sustainability. These two components are key 
especially with the nature of the petroleum industry challenges. From the 
Deepwater Horizon Spill also known as the Macondo disaster49 and other 
disasters that have taken place in the industry, the environment and the 
infrastructure are adversely affected. The Macondo episode in no small 
measure revolutionise the issue of industry standards on safety of 
infrastructure and standards. According to the United States Chemical 
Safety and Hazard50 there was need to fashion out strategy aimed at 
continued risk reduction to level ―As Low As Reasonably Practicable 
(ALARP). The intention of a goal-based, risk-reduction regulatory 
framework is to eliminate or sufficiently minimize the risks in an 
operation. Although risk can never be completely eliminated, any such 
framework must continually strive toward this goal. Where risk is 
reduced, energy security and sustainability is guaranteed. 
 
c.  Domestic Gas Obligation 
The question is whether the new Petroleum Industry Act incorporate 
provisions that guarantees the security of supply of petroleum for 
domestic consumption. A Domestic Supply Obligation (DSO) is a form of 
energy security measure with obligations imposed by host Governments 
on International Oil Companies (IOCs) to facilitate the supply of the 
products under obligations.51 It is the imposition of an obligation on the 
IOCs to dedicate certain percentage of petroleum resources to meet 
domestic needs at agreed prices with the host-state.52 It suggests 
implementation of a policy making strategy of a government of a duly 
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appointed authority in the face of a pressing need to cater to the 
sustainability of the domestic front while striking a delicate balance with 
other international commitments.53 
There is an increase demand for domestic gas consumption due largely by 
the power sector and an increasing requirement by large industries such 
as fertilizer and methanol that requires gas in high quantities. Nigeria 
need to demonstrate availability of gas or else risk losing industries that 
rely on her for gas. The scale of demand growth relative to supply growth 
creates an immediate availability challenge. In addition, is the challenge of 
price affordability and hence gas pricing. The domestic demand sector 
such as electric power, fertilizer, methanol and so on, have varying 
capacity to bear gas price. For example, the Nigerian power sector has a 
low gas price threshold than a Methanol industry. Government is 
however keen to stimulate the growth of these sectors. Timely availability, 
affordability, and commerciality of supply of natural gas is a critical pre-
condition for realising the government aspiration for the domestic 
economy.  
The PIA provides for the Domestic Crude Oil Supply Obligations54 and 
Domestic gas Delivery Obligation.55 The Petroleum Industry Act provides 
that the supply of crude oil and condensates for the domestic market shall, 
subject to subsection (2), be on a willing supplier and willing buyer 
basis.56 The Commission may issue regulations or guidelines on the 
mechanism for the imposition of a domestic crude oil supply obligation on 
lessees of upstream petroleum operations, including applicable 
penalties.57 The Authority shall supply the Commission on a regular basis 
the crude oil requirements of refineries in operation and where the 
shortages or inadequate supply condition occur report such conditions to 
the Commission.58 It is imperative to note that creating a willing seller and 
willing buyer relationship under Section 109 of the Act is a direct antithesis 
to the letter and spirit of the law. It took away the obligatory requirement 
aimed at guaranteeing energy security when it left the issue of domestic 
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supply obligation at the discretion of both parties. A seller may become an 
unwilling seller if the profit margin between a transaction in Nigeria is 
lower than a similar transaction in another country. A gas supplier can 
therefore hide under the provision of the PIA to evade its gas supply 
obligations.  
Apart from the lapses in Section 109, the present writer agrees with Prof. 
Dike when he argued that the inadequacy of gas distribution 
infrastructure to reach the rural areas in Nigeria and poor gas pricing are 
largely responsible for the shortage of gas for domestic consumption. He 
argued that the IOC could contribute to the security of supply by 
complying with Domestic Gas Supply Obligation DGSO contained in 
GMP and contributing to the development of the required gas distribution 
network both in the upstream and downstream sectors.59 
 
d.  Gas Flaring  
Gas flaring and oil spillage have caused severe environmental damages, 
loss of plants, animals and human lives, and loss of revenue to both the oil 
producing companies and the government.60 Gas flaring is the act of 
wasting or venting useful gas.61 The Gas Re-injection and Utilization 
Policies arose from the desperate call to protect the environment, diversify 
the Nigerian economy and provide the much desired alternative energy. 62 
By the gas reinjection policy, Nigeria desires to curb the practice of flaring 
gas associated with the crude oil production.63 Gas not re-injected or 
utilized is flared with adverse implications both from an environmental 
and economic standpoint. The economic effect is the loss of revenue64 and 
the environmental effect of its contribution and release of greenhouse 
gases into the atmosphere affecting the health and livelihood of the local 
communities and other resultant environmental damage.65 
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The Associated Gas Reinjection Act, 1979 became the first legislative 
attempt to provide for and/or establish an anti-gas flaring regulatory 
framework for Nigeria.66 Even with this legislative attempt and other 
effort, gas flaring continued unabated in Nigeria. These measures still 
could still not end flaring but contributed to endless shifting of deadlines 
for the cessation of flaring as the IOCs preferred to pay low fines 
prescribed under the amended law.67 The court in the case of Gbemre v. 
Shell & Anor,68 held that section 3(2)(a) and (b) of the Associated Gas Re-
injection Act and section 1 of the Associated Gas Re-injection (Continuing 
Flaring of Gas) Regulation are null and void for being inconsistent with 
the Applicants‘ right to life and dignity of human person as enshrined in 
the Constitution.  
One of the far reaching development made by the PIA was the repealing 
of the Associated Gas Reinjection Act, 1979. Cap A25. Laws of the 
Federation of Nigeria, 2004,69 The PIA went ahead to make definite 
provisions on the issue of gas flaring. It provides that a licensee, lessee or 
a marginal field operator that flares or vent natural gas, except in the case 
of emergency, pursuant to an exemption granted by the Commission, or 
in acceptable safety practice under established regulations, commits an 
offence and is liable to a fine as prescribed by the Commission in the 
regulation under the Act.70 The Act went further to provide that the 
money received from gas flaring penalties by the Commission shall be 
used for the purpose of environment remediation and relief of the host 
communities of the settlors on which the penalties are levied.71 The Act 
also provide that the Commission or Authority may grant a permit to a 
licensee or lessee to allow the flaring of gas for a specific period where it is 
required for facility start-up or for strategic operational reasons, including 
testing. 
Following the provisions of the PIA on gas flaring, it is evident that the 
Nigerian state is not prepared to end the menace of gas flaring. One 
would have expected that the PIA would have interred the issue of gas 
flaring but like a ghost, it is still hovering around with legislative support. 
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The PIA successfully created five exceptions to the rule against gas flaring. 
In Nigeria today, gas can be flared under an emergency situation, where 
the Commission grants an exemption, as permitted by industry practice 
and established regulations, where it is required for facility start-up and 
strategic operational reasons. Unfortunately, all five exceptions are 
lifelines extended to the IOCs are defences to continue to release gas into 
the atmosphere. The present writer finds these exceptions disturbing.  
Another fundamental challenge with the PIA on this subject is the 
provision of Section 107 of the PIA which empowers the Commission and 
Authority to grant permit to licensee and lessee to flare and vent gas for a 
specific period of time. Section 318 of the PIA did not define the term 
―specific period of time‖ neither was it one of those issues the 
Commission and or Authority will be handling under the regulations to 
the Act. The specific period of time is measured based on the time frame 
required for facility start-up or strategic operational reasons such as 
testing. These two situations leave the license or lease holder with such 
latitude of time to flare gas as it would appear to be subject to their 
overriding convenience.  
On the issue of the utilization of proceeds from gas flaring penalties under 
Section 104(4) of the PIA, it is argument of this writer that limiting the 
environmental remediation and relief to the host community of the settlor 
is grossly insufficient bearing in mind the nature of the environmental 
impact of gas flaring. The impact of gas flaring extends beyond the 
environment of the host community. Host Community under Section 318 
gives the settlor the latitude to determine ―any other community‖ that can 
be included for the purposes of Section 104. The question of compensation 
in the oil and gas industry has been a very excruciating experience for 
litigants in trying to prove their case. This much are the basis of the courts 
decisions in Farah v. Shell Petroleum Development Company (SPDC).72 Also 
instructive to note is the fact that unlike oil spillage, gas flaring is strictly 
an action carried out by the IOCs and there is no legal requirement of 
establishing or situating liability. 
  

e.  The Host Community Development Trust 
Section 234 of the PIA created the Petroleum Host Communities 
Development with the objective   fostering sustainable prosperity within 
host communities, enhancing harmonious co-existence between licensees 
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and the host and ensuring a direct social and economic benefit from 
petroleum operations to the host communities.73  The Act74 provide for the 
incorporation of the Host Communities Development Trust (HCDT). The 
objectives of HCDT include the financing and execution of projects for the 
benefit and sustainable development of host communities, facilitation of 
economic empowerment opportunities in host communities, promotion of 
educational development for the benefit of members of host communities, 
support of local initiatives and assistance in any other developmental 
purpose deemed beneficial to the host communities.75 
To fund the HCDT fund, the Act provides that each settlor shall where 
applicable through an operator make an annual contribution to the 
applicable HCDT fund of an amount equal to 3% of its annual operating 
expenditure in the immediately preceding calendar year in respect of all 
petroleum operations affecting the host community76; each HCDT may 
receive donations, gifts, grants or honoraria provided to them for the 
attainment of its objectives;77 profits and interest accruing to the reserve 
fund of a HCDT shall also be contributed to the applicable HCDT fund.78 
By virtue of Section 239(3)(a), the Act clearly spelt out the objectives of the 
HCDT fund to include finance and execution of projects for the benefits 
and sustainable development of the host communities. Even though the 
Act did not define sustainable development within the context, it is 
pellucid that the intention of the law makers was to ensure that proceeds 
from oil and gas activities within the host communities guarantee 
sustainability in it ramifications. This was reinforced when the Act 
empowered the Board of Trustees to allocate 20% of the HCDT fund 
towards investment portfolios for the utilization of the host communities 
whenever, there is a cessation in the contribution payable by the settlor.79 
Clearly, the Act recognizes the need to provide security for the future of 
the host communities but in investment and the protection of the 
environment.80 The Act left the choice of such sustainable investment to 
the discretion of the Board members. 
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f.  Compensation and Energy Security and Sustainability 
According to the United Nations Environmental Program (UNEP) Report 
on Ogoni, oil continues to spill from periodic pipeline fractures and the 
illegal practice of artisanal refining, contaminating creeks and soil, 
staining and killing vegetation and seeping meters deep into ground, 
polluting water tables. Smoke from artisanal refining is a daily presence 
and fire close to inhabited areas is a constant threat from pools of oil 
which gather after a spill due to corrosion or bunkering or where artisanal 
refining of crude oil takes place.81Spillage in all its ramifications is one of 
the major threat to energy security and sustainability. These identified 
causes have assumed a convoluted posture. The role and impact of 
artisanal refineries in the Niger Delta region has assumed a new job 
description for the youth of the region who are tired of waiting for the 
payment of compensation by IOCs or electoral promises from government 
officials who promised them that the dividends of democracy are in the 
pipelines.   
According to Dike, a Petroleum Act that promotes adequate compensation 
will promote a better host community and industry‘s relationship and 
security of supply.82 The present writer agrees with the submission of the 
learned author because the root cause of hostilities, youth restiveness and 
oil and gas related unrest in the Niger Delta are traceable to lack or 
inadequate compensation from the multi-nationals operating in the 
region.  
Section 115 of the Petroleum Industry Act provides that: 

(1) a license or permit shall be issued subject to compliance by the 
applicant with the provisions of the Land Use Act in respect of 
compensation for the acquisition of land for midstream and 
downstream petroleum operations.  

(2) The Governor of a State of which land is required for carrying out 
operations or activities subject to a license or permit may issue a 
certificate of occupancy under the Land Use Act in respect of the 
land and in accordance with existing state law. 
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4.0 Comparative Analysis – Norway and Nigeria 
 
4.1 Energy Security and Sustainability – The Norwegian Experience 
Since the start of the petroleum activities in Norway at the end of the 
1960s, Norwegian industry has developed considerable resources and 
competence to explore, develop and produce oil and gas fields. Today, the 
Norwegian Continental Shelf83 is by and large a mature petroleum area.84 
Statoil or Den Norske Stats Oljeselskap AS was incorporated as a private 
limited company owned by the Government of Norway in 1972 after a 
unanimous vote in support of the initiative by the supreme parliament. 
The main objective like every other National Oil Company is to allow the 
government of Norway participate in the oil and gas activities in the 
Norwegian Continental Shelf. In the Government White Paper No. 30 
(1973/74) to the Storting, the Government states that Statoil will be 
entrusted with responsibility for the exploration of the Continental Shelf 
north of 62 degrees Northern latitude.85 
 
4.2.1 Regulations 
The Norwegian Petroleum Act of 1996 sets out the main regulatory 
framework for petroleum activities on the Norwegian Continental Shelf 
(the NCS). The Petroleum Act implements a system where all petroleum 
deposits on the NCS belong to the Norwegian State. Governmental 
approvals are required in all phases of petroleum activities, from the 
award of exploration and production licenses, gathering of seismic data 
and exploration drilling, to development, operation and decommissioning 
of oil installations. Revenue to the Norwegian State from the oil and gas 
activities is secured by taxation, direct participation by the Norwegian 
State in the production licenses (managed by Petoro), and through 
ownership in Statoil.86 
While Section 1-187 provides that, the Norwegian State has the proprietary 
right to subsea petroleum deposits and the exclusive right to resource 
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management. Section 1-288 provides clearly the policy and regulatory 
objective of the Norwegian government on oil petroleum activities. The 
petroleum policy and legal framework is focused on optimal management 
of the petroleum resources, rendering long term benefits for society as a 
whole, avoiding, limiting and mitigating negative effects to persons, 
property and the environment while ensuring that the resources rent 
remains with the resources owner that is Government.89 
The Act left no one in doubt about the clear requirement of the need to 
protecting the environment through prudent technical and sound 
economic principles. Section 4-1 provides that  

Production of petroleum shall take place in such a manner 
that as much as possible of the petroleum in place in each 
individual petroleum deposit, or in several deposits in 
combination, will be produced. The production shall take 
place in accordance with prudent technical and sound 
economic principles and in such a manner that waste of 
petroleum or reservoir energy is avoided. The licensee 
shall carry out continuous evaluation of production 
strategy and technical solutions and shall take the 
necessary measures in order to achieve this. 

 
4.2.2 Gas Flaring in Norway 
On gas flaring, Norway was the first oil-producing country to announce 
its support for the World Bank‘s initiative to end routine gas flaring by 
2030.90Norway produces both associated and non-associated natural gas 
and maintains a very strict flaring/venting policy in order to maintain 
reservoir pressure and reduce emission. Natural gas, which is not sold or 
used for production purposes is reinjected.91A total ban on non-
emergency flaring in the Norwegian continental shelf was introduced in 
1971 in order to avoid wasting resources. Later, when the effect of flaring 
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on global warming was discovered, Norway strengthened its commitment 
to the ban with a policy that combines direct regulation with 
environmental schemes in order to address the issue. When the zero flare 
system was adopted, it has been implemented in nearly 30 Norwegian 
offshore installations. Under the adopted measures, oil and gas 
developers are required to come to terms with gas utilization plans prior 
to carrying out any field development operations, and the responsibility 
of reporting and monitoring rests on their shoulders. They are, therefore, 
obliged to establish an internal control system that ensures compliance, 
and they also have the obligation to check sensor calibration regularly, 
every six months.92 
There is a fiscal incentive for gas flaring in Norway. In addition to these 
measures, a CO2 tax and greenhouse trading scheme has added further 
direct costs that strongly advise against developers from engaging in 
flaring. The CO2 tax was first introduced in 1991 and the amount collected 
by the state authorities steadily increased over time. This has been a 
driving force for the development of new technologies and operational 
procedures, for example the ―closed flare system‖ that minimizes non-
routine flaring. Further, the tax, which is deductible as a cost from the 
corporate income tax, is in line with the Norwegian climate change policy 
and it is part of the country‘s commitment to the EU‘s Emissions Trading 
System (EU ETS).93 For example, the CO2 Tax is paid for Standard Cubic 
meter (SCM) of gas burned or released directly and per liter of petroleum 
burned. For 2020, the tax is as follows: NOK 1.27 per liter of petroleum or 
condensate or per SCM of CO2 or gas other than natural gas released or 
burned/flared; an NOK 8.76 per SCM of natural gas released. It should be 
noted that the current proposal is to increase this tax by up to 21.7%.94It is 
evident that the tax on flared gas is higher than other petroleum product. 
 
4.2.3 Comparative Analysis – Nigeria and Norway 
There are several lessons to be drawn from the Norwegians in this regard. 
Firstly, in Norway, policy matters are clearly separated and delineated 
from commercial, management and regulatory issues.95 This reduces 
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conflict of interest, promotes operational efficiency and security of supply of 
petroleum.96Section 3-6 allows the State an option to participate directly in 
any Production License. Direct State Participation is exercised through the 
SDFI, whereby the State holds a proportionate participating interest in a 
Production License or Facilities License like any other Licensee. Pitoro AS, a 
wholly State owned limited liability company by law appointed to manage 
the SDFI portfolio.97 The NNPC Limited is one effort by the government of 
Nigeria in the reform of the petroleum industry. The challenge of the NNPC 
Limited is that the ownership of its shares is vested in the Government at 
incorporation and held by the Ministry of Finance on behalf of the 
Government. It is clear that the only way the NNPC Limited will make the 
required commercial breakthrough is only the Government divest her interest 
and adopt the Norwegian approach. Corruption, nepotism and overbearing 
political influence are some of the challenges that bedeviled the defunct 
NNPC.98 
While the Petroleum Industry Act created five exceptions to the general rule 
against gas flaring as encapsulated in the World Bank ZRF initiative, the 
Norwegians have strong policy position against gas flaring.  The tax is 
calculated based on the volume of gas flared and vented. In Norway, it comes 
at a NOK 8.76 and there are proposals to increase it. The PIA, 2021 blew a 
muted trumpet on what modality it will adopt in calculating fines for gas 
flaring. It is a very fundamental issue in the gas sector and as such the PIA 
should make specific provisions about it. Again, the CO2 tax, which is 
deductible as a cost from the corporate income tax makes it much easier to 
collect unlike the fines which will be paid in the same manner and procedure 
for the payment of royalties to the Government by companies engaged in the 
production of petroleum.99One would have expected that like Norway, the 
fine for flaring gas should be charged based on the provisions of Section 267 – 
269. 
 

5.0 Conclusion 
This work has been able to identify the provisions of the Petroleum Industry 
Act, 2021 that guarantees energy security and sustainability. The issue of 
energy security and sustainability will continue to define the future of 
society. Conclusively, energy security is a national security concern that must 
be accorded serious national attention. 
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6.0 Recommendations 
(a)  It is recommended that the provision of Section 244(b) of the PIA, 2021 

be amended. This provision appreciates a future without petroleum 
and requires that the 20% to the reserve fund should be utilized for 
investment. The Act did not spell out in clear terms the nature of 
investment. The nature of investment should be clearly spelt out. It is 
recommended that such investment should be in area of renewable 
energy so as to guarantee energy security and sustainability for the 
next generations. 

 
(b)  It is also recommended that the Federal Government should divest her 

interest off the NNPC Limited. The present arrangement under the 
PIA appears practically impossible to achieve the commercial target of 
the NNPC Limited. Because government has no business doing 
business, the NNPC Limited must be truly commercial free from 
Government control other than general industry regulations applicable 
to every player in the industry. That way, the NNPC Limited will 
grow its portfolios, become profitable, meeting the energy demand of 
Nigeria and venturing into other international fields in search of 
investment.  

 
(c)  The Domestic Supply Obligation is a key component of energy 

security. It is recommended that sections 109(1) and 109(4)(c) should be 
amended. Section 109(1) created a situation where supply of crude oil 
for domestic market is based ―on a willing supplier and willing buyer 
basis‖. This condition does not appear to create an obligation on any of 
the parties especially on the part of the multi-national oil and gas 
companies. The provision should be amended to make obligatory to 
supply gas. 

 
(d) On gas flaring, it is recommended that section 104(1) of the PIA, 2021 

should be amended. The justifications created under the PIA for gas 
flaring are too much when compared to other jurisdiction like Norway. 
The proposed amendment should adopt the Norwegian approach 
where licensees or lessees are expected to have a gas utilization plans 
prior to carrying out any field development operations, and the 
responsibility of reporting and monitoring rests on their shoulders.  
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The present position which limits environmental remediation efforts to 
the host community is insufficient. Environmental pollution occasioned 
by gas flaring impacts communities many kilometers away which may not 
host gas facilities. Section 104(4) of the PIA should be amended to allow an 
independent environmental consultant appointed by the Commission or 
Authority to determine the extent and ramifications of the environmental 
damage with a view of guaranteeing environment justice and 
sustainability. 
Also, section 318 of the PIA should be amended to provide for the clear 
unambiguous meaning of ―specific period of time‖ under section 107 or 
empowers the Commission and the Authority to determine what amounts 
to specific period of time.  

 
 
 
 

 
 


