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Abstract 
This article examined the application of alternative dispute 
resolution methods in marriage disputes in Nigeria. Marriage is a 
socially recognised union between individuals in what is 
normally intended to be a stable, and enduring relationship. 
Sometimes marriage might end in conflict between the couples. 
The rate of marriage dispute in the form of divorce in the world is 
becoming alarming. The problems associated with litigation 
process, to wit; delays arising from long and unnecessary 
adjournments, costs of litigation, technicalities, corruption, 
congestion of the courts’ cause lists, formalities, and so on serve 
as hindrances to the proper and effective realisation of the 
purpose of the courts’ adjudicative process hence, recourse to 
alternative dispute resolution (ADR) methods remains a possible 
and viable alternatives to judicial settlement of disputes in the 
country. It was found that there is absence of specific legal 
frameworks regulating the application of alternative disputes 
resolution especially in marriage in Nigeria. The Matrimonial 
Causes Act (MCA) 1970 only empowers the court with 
jurisdiction to entertain matrimonial causes to give consideration 
to the possibility of a reconciliation of the parties to the marriage 
disputes pending before it unless the proceeding is of such a 
nature that it will be impossible to do so under the provision of 
section 11(1). It is recommended amongst others that a family 
court should be created in Nigeria, and the National Assembly of 
Nigeria should enact an Act that will provide for the application 
of alternative disputes resolution methods in the resolution of 
marriage disputes.  
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Introduction 
Marriage is a socially recognised union between individuals in what is 
normally intended to be a stable, and enduring relationship.1 Marriage is 
the basis for the family and the institution, defined by six major social 
functions to wit; reproduction, regulation of sexual behaviour, 
socialisation, nurturance and protection of children, production, 
consumption, and the passing on of ascribed statuses such as race.2 
Marriage as well as the family rest on several beliefs, the most important 
of which is kinship.3 Apart from being a social institution, marriage is also 
a legal commitment.4  
Generally, life comprises of numerous differences between and among 
people, nations and groups. There exist differences of opinion, personality 
differences, situational differences, cultural differences. Unresolved 
differences in any case usually lead to disagreements. Disagreements in 
marriage and society cause problem. Disagreements that are not well 
resolved or unresolved at all become dispute. Unresolved disputes in 
marriage become conflicts.5 Dispute which is arise between husband and 
wife (the couple) of the institution of the marriage identified as 
matrimonial dispute.6 A dispute may subsequently develop into a conflict. 
The family is the smallest unit of the society and is often under recurrent 
attacks of separation, dissolution,7 and all forms of conflict which are 
generally categorised as marriage disputes in this article. 
Furthermore, sometimes marriage might end in conflict between couples. 
Disagreement or difference often arises which causes strain and tension in 
a relationship and makes the institution of marriage even more 
challenging. The rate of marriage dispute most in the form of divorce in 
the world is becoming alarming. It is of a fact that most marriages in 
Nigeria and the world over ends up in divorce within a short while after 
celebration. This fact is not only true of jurisdiction like the United States 
of America (USA) where the record is rampart but also of Nigeria, and 
other developing countries. Wedding ceremonies as well as betrothal rites 
in Nigeria are often marked by open declarations of goodwill, unending 
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love between spouses and promise. No sooner do such events conclude, 
spouses get embroiled in disagreement, quarrels, agitations, and in some 
cases, outright struggle, inflicting injuries on one another. Under 
conditions of improper management, such situations result in litigation, 
separation and sometimes annulment of the marriage bond.8  
Generally, the courts in Nigeria and across the globe serve as the 
traditional forum for the conflict resolution. The judiciary arm of 
government is vested with the authority to ensure the interpretation of the 
law,9 and the settlement of disputes between parties. Nevertheless, the 
problems associated with litigation process, to wit; delays arising from 
long and unnecessary adjournments, costs of litigation, technicalities, 
corruption, congestion of the courts‟ cause lists, formalities, et cetera serve 
as hindrances to the proper and effective realisation of the purpose of the 
courts‟ adjudicative process hence recourse to alternative dispute 
resolution (ADR) methods remains a possible and viable alternatives to 
judicial settlement of disputes in the country.10 No doubt, some disputes 
may not even be suited for the litigation process based on their delicate 
and confidential nature.11 This article makes a case for the submission of 
marriage disputes to ADR based on it confidential nature. 
It is argued that ADR as a process of resolving disputes is deeply rooted in 
our culture hence, not new to Nigeria. In fact, the ADR processes were 
argued to have been in practice Africa even before the colonial era.12 In 
our traditional societies, disputes were settled by referring them to the 
elders as well as other respected members of the society.13 The process of 
dispute resolution in many traditional communities in Nigeria applies 
various concepts of ADR with a twist. For example, it is not uncommon to 
find that when dispute arises, parties gather before the village or family 
head making efforts towards its resolution.14 The intervener will invoke 
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prayers for productive proceedings from the onset, refer to the importance 
of relationships as well as give the disputants an opportunity to be heard. 
However, the resolution focuses on reconciliation and not fault finding.15  
The main difference between the above system and modern ADR is that 
the intervener can switch between roles as mediator, negotiator and 
arbitrator. It has been argued that arbitration, mediation, negotiation and 
conciliation were firmly entrenched in the old traditional African societies 
and that they were part and parcel of the people‟s life, even if not called 
by these English names.16  
Globally, the role of traditional dispute resolution mechanisms in the 
resolution of dispute continuum has been noted over time with many 
scholars arguing that the courts only deal with a fraction of all the 
disputes between people that take place in a society.17 ADR is the search 
for as well as application of, non-conventional, peaceful methods of 
settlement of dispute and resolution of conflict situations using the least 
expensive methods, and in ways and manners that satisfy the parties to 
the disputes, and ways that ensure preservation of relationships after a 
settlement might have been reached.18 ADR as non-adversarial, and 
processes that are designed to manage community tension and the 
facilitation of development in the community. It is less formal and often 
more consensual than is done in the courts. The most common forms of 
ADR are mediation and arbitration.19 Other forms include judicial 
settlement conferences, fact finding, ombudsman, and others. Sometimes, 
ADR is mandated by the courts which require that parties to the dispute 
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try mediation before they take their case back to court in the event of 
failure.20 
It is increasingly recognised that conflict affects men and women in 
different ways. Conflict has a wide range of psychological, economical, 
and social effects which are mostly influenced by gender. Both men and 
women have access to resources, power as well as decision making before, 
during and after conflicts.21 The experience of the both sexes in conflict 
situations is significantly different. While communities as a whole suffer 
the consequences of conflict, women and girls are particularly affected 
because of their sex and status in society. Thus, women are caught in 
vicious paradox: while they are main victims of conflicts, they are often 
powerless to defend themselves, excluded from the negotiations during 
the resolution process, and are confined to a marginal role in the conflict 
resolution efforts. The general exclusion of women from decision-making 
positions prior to, during and following conflicts reinforces their 
victimisation. Empowering women in conflict situations would help 
prevent gender-based violence.22 This can be taken through the adoption 
of ADR as all parties are given equal opportunity to be heard. 
The colonisation of Nigeria by the British authority witnessed the 
introduction of the English type of courts for settlement of dispute. 
Despite the introduction of this system of courts, the existing traditional 
means of settling disputes were not abandoned but co-existed with the 
court adjudicative processes. Nowadays, cases are still settled outside the 
courtrooms through the local system of dispute settlement (ADR).23 These 
systems are recognised by the courts provided the cases are civil.24 
The introduction of the contemporary ADR process in dispute settlement 
in Nigeria is geared towards addressing the challenges associated with 
litigations in court. Nowadays, there is a growing trend to formalisation 
and popularisation of the use of ADR methods as viable alternatives to 
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litigation. There is no doubt that recourse to this method in view of the 
economic and political conditions of the masses in Nigeria will enhance 
easy access to justice by Nigerians.25  
Recently, many disputes have been settled through resort to ADR and 
there is no doubt that ADR method is fast becoming the best method not 
only as a complementary or alternative mechanism to litigation but also as 
the best strategic method of resolving certain private disputes which 
matrimonial causes is first.  
In Nigeria, though not statutorily recognised, family/divorce mediation 
has gained popularity and awareness to some extent. Not being statutorily 
recognised is the major factor delaying and affecting its use in Nigeria. It 
has been submitted that mediation is beneficial in the resolution of 
marriage disputes/family matters; as it is private and aims at amicable 
settlement, but this is not yet fully embraced by many in Nigeria.26 This 
article therefore will appraise the application of alternative dispute 
resolution methods in marriage disputes in Nigeria as this remains a 
problem in the country. 
 
Conceptual Framework 
 

Marriage        
Marriage is not amenable to a single definition as the concept differs with 
varying jurisdiction, societies and cultures. The differences 
notwithstanding, marriage is generally regarded as the union of opposite 
sex. That is, marriage is between a man and a woman; a man and two or 
more women.27 Marriage is a universal institution which is recognised as 
well as respected across the globe. As a social institution, marriage is 
founded on, and governed by social as well as religious norms of a 
society.28 It is accepted globally that marriage, being a union of man and 
woman, involves two persons of opposite sex. Therefore, sex constitutes 
an important determination of marriage relationship. Hence, it is 
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important to prove that the persons involved in a marriage relationship is 
a man and woman.29 
The Black‟s Law Dictionary defines marriage as “the legal union between 
a couple as husband and wife. The essentials of a valid marriage are (1) 
parties legally capable contracting to marry, (2) mutual consent or 
agreement, and (3) an actual contracting in the form prescribed by law”.30 
It has been defined as “marriage means a legal union entered into between 
persons of opposite sex in accordance with the Marriage Act, Islamic Law 
or Customary Law”31. 
 
Alternative Dispute Resolution   
Alternative Dispute Resolution (ADR) is a broad range of mechanisms as 
well as processes intended or designed to supplement the traditional 
courts litigations through the provision of more faster and effective 
resolution process. It is a procedure or method designed for the settlement 
of disputes by means other than confrontational and relationship 
destroying litigation.32 The term ADR is regularly used to describe an 
array of dispute resolution mechanisms that are short of, or alternative to, 
full-scale court processes. ADR can refer to everything from facilitated 
settlement negotiations in which disputants or parties to disputes are 
encouraged to negotiate directly with each other prior to some other legal 
process, to arbitration system that looks and feels very much like a 
courtroom process. 
ADR is simply a process or method of initiating alternative procedures 
and methods of resolving a commercial or civil dispute without resorting 
to litigation, which can be cumbersome, expensive, and time-consuming. 
ADR processes and litigation cannot operate together, it has to be one 
process at a time. Ideally, this process is usually resorted to before the 
institution of a court action but subject to the circumstances of each case, 
this can be resorted to before judgment is given in a matter. Where parties 
resort to ADR during the pendency of litigation, the terms of the 
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settlement reached by the parties from the process would be brought to 
court and same entered as a consent judgment.33 
ADR is the procedure for settling disputes without litigation, such as 
mediation, arbitration, or negotiation. ADR procedures are usually more 
expeditious and less costly. These procedures are increasingly being 
utilised in disputes that would otherwise lead to litigation, including 
divorce actions, high-profile labor disputes, and personal injury claims. 
One of the major reasons why parties may prefer ADR proceedings to 
litigation is that ADR procedures are often collaborative and also allow 
the parties to the disputes to understand each other's positions. It also 
allows the parties to come up with more creative or resourceful solutions 
that a court may not be legally allowed to impose.34 
 
Appraisal of the Application of Alternative Dispute Resolution 
Methods in Marriage Disputes in Nigeria  
 

a. Customary Law Marriage 
Customs place a lot of emphasis on negotiation and arbitration in every 
dispute in customary law. This is more important in disputes relating to 
family relations in general and marriage in particular. Marriage is 
considered as an important social institution upon which the web of 
societal associations is built in many customs in Nigeria.35 African as well 
as Nigerian custom underscores the importance of marriage to the extent 
that it has been noted that “divorce is very rare, so rare as to be considered 
practically non-existence”36 mostly as it relate to the Yorubas. 
It is settled that certain customary marriages are dissoluble under the law. 
Divorce at customary law may be effective in the absence of judicial 
intervention.37 The general conception of marriage at customary law is 
that family is a corporation that is made up of people of common descent 
38 and marriage is a kind of compact between two families.39 

                                                           
33
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It is an indubitable that customary law by nature favours reconciliation of 
feuding couples in view of the nature of our customs. Even where the 
couple in disputes are married under the statute, it is still the conception 
that the customary veil covers the couple and that their affairs are 
subjected to scrutiny of the family.40 Domestic mediation is a common 
means of settling marriage disputes within the family. Parties to marriage 
disputes only resort to the court after family arbitration has failed to 
reconcile them.41 In the use of this method of alternative disputes 
resolution (ADR) as a means of settling family feuds it is recognised that: 
“Every man or woman has a duty to perform in the maintenance of the 
equilibrium of the group, socially, physically and economically”.42 
The family head, principal member of the family, and friends of a couple 
and their religious leaders are all key players in any efforts towards 
reconciliation in estranged marriages in customary law.43 Because of the 
power or respect exhibited by such people their reconciliatory efforts often 
yield positive results leading to a reunion of the couple. The essential 
nature of customary law and practice is the concept of compromise and 
yielding.44  
Upon the failure of intra family mediation in the resolution of the dispute, 
the disputes may be reported to the formal or institutional mediation like 
the Oba in Yoruba and the Chief in the southern part of Nigeria who is 
seen as the father of all. The dispute is adjudicated upon with the aid of 
the chiefs and endeavours to bring the feud to an amicable settlement.45 
Except in cases of matrimonial misconducts, which are usually considered 
grave (for example, adultery, or pregnancy by a wife for another man, 
attempt of one spouse to kill another) most marriage disputes 
(matrimonial feuds) are settled at this level.46 
Customary marriages are celebrated under the various customary laws 
applicable in each locality. Therefore, where the above happens, the 
parties file their action in the customary courts for resolution of the 
disputes. The Customary and Area Courts are generally established for 
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the administration of customary law which includes customary marriages. 
While these courts are designated Customary Courts in the southern 
states, they are designated Area Courts in the northern states.47 
 

b. Leawa Ba in Ogoniland, Rivers State  
Dissolution of customary law marriage (leawa ba in Khana)  is carried out 
in Ogoni like any other part of Nigeria. Although, discussion in this 
dissertation is limited to the practice in Khana Local Government Area. 
Khana is one of the local government areas of Rivers State of Nigeria. It is 
divided into three major districts/kingdoms of Babbe, Ken-Khana and 
Nyokhana for administrative purposes and each is headed by a first class 
traditional ruler/king referred to as Gbenemene. Each of the 
districts/kingdoms has a customary court of justice saddled with the 
responsibility of administering justice for the settlement of disputes 
including matters relating to dissolution of marriage. Dissolution of 
marriage known as “leawa ba” in Khana is complete upon “touching of 
ground” (daa ba ke) at the husband‟s family compound. Once this is done 
the woman is free to remarry.  
The role of ADR is promoted in the area as marriage disputes are usually 
settled at the family levels which could be the family of the wife or that of 
the husband with the aim of reconciling the parties before resort to the 
customary court. In most cases, one of the disputing couple may even 
summon the other parties before the paramount ruler of the community of 
the party against whom the summon is brought, but mostly in the wife‟s 
community where they are not from the same community. 
 

c. Marriage Under the Act 
Marriage is a complex institution and deserves special treatment. The 
legal complexity of marriage disputes in Nigeria needs an array of 
remedies outside the scope of core litigation which is the traditional way 
of resolving disputes in the country. The process of dissolution of 
marriage pursuant to the provision of the Matrimonial Causes Act 1970 
(MCA),48 is inadequate as well as falls short of precision as the courts as 
well as its laws are established primarily on objectives of the legal process 
in deciding issues brought before it. The courts are perhaps indifferent at 
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dealing with the personal conflict (emotional) of the spouses.49 The court 
system does not explicitly respond to the emotions experienced by both 
parties in marital disputes. These emotions range from anxiety and 
disappointment to depression, grief, sadness, and anger- sometimes to the 
point of anger or rage.50 
Critical to the design of the adversarial system in the resolution of 
marriage disputes as practiced in Nigeria, particularly, in matrimonial 
dispute procedures, the parties to the disputes (divorcing couple) often 
misunderstands the assessment of the legal system and approach to their 
problems. Though, the adversarial proceedings adopted in the resolution 
of marriage disputes avail parties (spouses) of the limited advantage of 
voicing their anger at one another, it does not take care of or solve their 
emotional predicament.51 Consequently, it has been submitted that Sander 

stated that, „if one were to set out to design a system poorly adopted to the 
relation of family conflict or for safeguarding the children one would, 
with little luck invent an adversarial system…‟52 
Generally, litigation is adversarial in nature and its proceedings in the 
courts usually span for a very long period which does not help the 
emotions of the parties to dispute.53 Moreover, there is no guarantee of 
any cordial relationship between the parties to the dispute after the 
proceeding in court as the result of the process mostly results to further 
acrimony among the parties.54 The law on statutory marriage may seem to 
be reasonably sufficient since it takes care of the dissolution of marriage, 
and also takes care of ancillary reliefs such as child support and 
maintenance, and spousal maintenance. The law also considers a possible 
option for reconciliation by parties to the marriage disputes,55 which is 
laudable though it is submitted that the provisions of reconciliation 
should be reasonable as the provisions have even become more of a 
shadow to litigation. In the consideration of the practicality of the 
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provisions, the litigation procedure and that of reconciliation are 
considered. 
The fundamental problem of litigation is that the proceedings are always 
emotionally upsetting to the parties particularly when children are 
involved. During the dissolution proceedings, parties are provoked or 
prompted to use abusive language in proving their facts/cases during the 
proceedings, particularly where adultery is alleged by either party to the 
proceedings.56 Hence, the parties are full of bitterness towards each other 
by the time the decree is eventually granted. This cannot be seen to be 
good for both physical and mental health of the parties. The English Law 
Commission commented on this in its Report on Grounds of Divorce as 
follows: 

The object of a good divorce law, should be to buttress, rather than 
to undermine, the stability of the marriage; and when unavoidably, 
a marriage has broken down irretrievably, the empty legal shell of 
the marriage should be buried with the decency and dignity and in 
a way which will harmonise relationship between the parties and 
their children.57 
 

The parties become completely estranged to each other as a result of the 
unhealthy emotions created by the adversarial nature of litigation. By the 
time the final decision of dissolution of a marriage is made, it would be 
clear that the ability to communicate between the parties has already 
disintegrated as this is seen in the hostile manner parties to marriage 
disputes treat each other. Therefore, it can be submitted that litigation 
does not foster a good relationship during and after the marriage 
proceeding. It thus appears that litigation does not pay much attention to 
the social relationship of the parties to the marriage disputes. Where 
children are involved, the battle witnessed in courtroom destroys possible 
chance of a constructive on-going parental relationship in the future.58  
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It is submitted in this article that marriage should be accorded respect, 
confidentiality and honour, but details of a marriage mostly at its 
dissolution is heard by everyone in public, the confidentiality and respect 
it deserves as an institution is defeated. A divorce seems like a stigma and 
its proceeding is a permanent source of embarrassment to the parties 
(spouse), their children, family and even friends.59 Litigation is can be 
described as an involuntary active player in this embarrassment.60 
Litigation is costly as it involves high monetary as well as non-monetary 
cost. Monetary cost in terms of filing fees, lawyer‟s fees, and so on is 
generally expensive. On the other hand, non-monetary cost is in terms of 
giving up personal engagement means of livelihood like work in order to 
meet up with hearings in court. Litigation does not seem to change nor 
put an end to the initial wrongs or issues that led to the disputes between 
parties; the wrongs of the past are always unchangeable rather the 
proceeding simply reinforces the ugly past happenings between the 
parties. The no fault principle is not adhered to at the end as the 
proceeding will always be against one party is at the end, which often 
causes bitterness as well as distress between the parties and children of 
the marriage.61 
Emanating from the above, recently, disputes have been settled through a 
recourse to ADR. No doubt, ADR methods is fast becoming the best 
method of resolving certain private disputes of which that of marriage is 
one, and not only as a complementary or alternative method to 
litigation.62 As pointed out earlier, adversarial adjudication makes the 
process of divorce as a means of dissolving marriage excessively 
painstaking, expensive, and difficult.63 
In recent times, ADR methods have been thriving and been considered as 
a useful tool to be adopted in areas where litigation have been 
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unsuccessful in the resolution of disputes.64 There are many reasons why it 
is advocated that ADR methods,65 should be applied in the resolution of 
marriage disputes. It is an approach aimed at ensuring that emotions are 
properly taken care of following the fact that parties to disputes discuss 
their issues in a friendly atmosphere rather than employing an adversarial 
approach or method as is the case in litigation.66 It is also an approach 
adopted in order to ensure that enmity is not created between the parties 
to the marriage disputes. This is because it is important that there be a 
cordial relationship between former parties to a marriage as marriage 
affects the larger social interests as well as transcends purely individual 
concerns. It influences personal rights and social policy.67 
Generally, it is argued that the best way to resolve conflict and ensure 
promotion of peace across the globe is to begin from the family level. A 
large amount of the problem in the society today emanates from family 
separation resulting from unprofitable matrimonial litigations whereby 
the children of the marriage are displaced and lack the necessary parental 
guard as well as guide to be a better asset to the society.68 Therefore, 
litigation in matrimonial causes has caused the family in particular and 
the society at large a lot of havoc.69  
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Legal Framework on the Application of Alternative Dispute Resolution 
Methods in Marriage Disputes in Nigeria 
Constitution of the Federal Republic of Nigeria 1999  
The CFRN 1999 (as amended), Cap C23 LFN 2004 is the supreme law of 
the country.70 For the first time in Nigeria, arbitration, negotiation, 
mediation, and conciliation as forms of alternative dispute  resolution is 
given  constitutional  recognition and backing  as  a  means  of  settlement  
of  disputes under its foreign policy objectives.71 This is in recognition of 
the crucial role of ADR now plays in the resolution of various types 
of disputes. The constitutional status accorded ADR for  the  settlement  
of  disputes is  a complementary role  to the  judicial powers   conferred  
on  the  Courts  by  the  CFRN 1999. This is a welcome development as 
some cases on matrimonial cause stay too long in court with the result that 
the some judges may even lose impression of witnesses and end up 
making inaccurate evaluations of evidence tendered; and sometimes the 
witness may have even died before the determination of the case.72 It is 
submitted that the provision of section 19(d) of the CFRN 1999 does not 
resolve the problem associated with the application of ADR in the 
resolution of marriage disputes as the provision is limited to international 
law and treaty obligations.  
The National Assembly has the exclusive power to legislate on issues 
relating to the dissolution of marriage in Nigeria excluding marriages 
entered into under Islamic law and Customary law. It also has the 
exclusive power to legislate on issues relating to matrimonial causes in the 
country.73 This National Assembly acted based on this power by enacting 
the Marriage Act and Matrimonial Causes Act respectively.  
 
Matrimonial Causes Act 1970 
The Matrimonial Causes Act (MCA) makes provisions for matrimonial 
causes in Nigeria. The provisions of the MCA, especially with respect to 
divorce, were modeled after the English Divorce Reform Act, 1969. The 
MCA defines matrimonial cause to include proceedings for a decree of 
dissolution of marriage; judicial separation; nullity of marriage; jactitation 
of marriage; restitution of conjugal rights; proceedings with respect to 
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maintenance of parties to the proceedings; custody or guardianship of 
children of the marriage or their maintenance, and so on.74  
The MCA divides these disputes into two: principal or major relief and 
ancillary relief. Proceedings for a decree of dissolution of marriage, 
judicial separation, jactitation, restitution and nullity of marriage; and 
proceedings for a declaration of the validity of dissolution of marriage or 
its annulment by way of decree of judicial separation, or an order 
discharging a decree of judicial operation are referred to as principal 
relief.75 
The MCA provides that no proceeding for divorce (dissolution of 
marriage) may be instituted by a petitioner within two years of marriage 
without leave of court except where such divorce proceedings are based 
on the facts of willful as well as persistent refusal to consummate; 
adultery or the commission of rape, sodomy and bestiality.76 Such leave 
can only be granted on the ground that refusal to do so would impose 
exceptional hardship on the applicant or that the case is of a nature that 
involves exceptional depravity on the part of the other party to the 
marriage.77 
What constitutes exceptional hardship or depravity can be constructed by 
the judge. The provision of section 30(3) has been constructed by the 
court. For example, word “exceptional” is essentially determined by the 
judge. The words: exceptionally hardship and exceptionally depravity 
were given judicial interpretation in the case of Akere v Akere,78 where the 
applicant for sought leave for the institution of divorce on ground of 
exceptional depravity on the part of respondent as well as exceptional 
hardship suffered by the applicant when it was held that an allegation 
against the respondent for commission of adultery with three different 
women; inordinate sexual demands from the applicant during ill-health; 
continuous negligent as well as quarrelling with the applicant; turning the 
applicant out of the matrimonial home and  infecting the applicant with 
venereal disease all constituted exceptional hardship on the part of the 
applicant as well as exceptional depravity on the part of the respondent. 
Therefore, the leave for institution of divorce was granted by the court. 
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Whether a leave is granted to institute action for divorce before the 
expiration of two years of marriage or the divorce proceedings is 
instituted after the expiration of two years, A petitioner is required to 
petition for dissolution of marriage on the ground that such marriage has 
broken down irretrievably.79 It was held in the case of Ezirim v Ezirim,80 
that for marriage to be considered to have broken down irretrievably one 
or more of the facts contained in section 15(2)(a)-(h) of the MCA must be 
proved by the petitioner.  
These facts as contained in section 15(2)(a)-(h) of the MCA include; willful 
and persistent refusal to consummate the marriage by the respondent, 
adultery has been committed by the respondent since the marriage and 
the petitioner finds it intolerable to live with him, the respondent is of a 
conduct which the petitioner cannot reasonably be expected to bear, such 
as habitual drunkenness, leaving the petitioner without means of support, 
desertion of the petitioner for continuous period of at least a year 
immediately before the presentation of such petition, living apart for a 
continuous period of at least two years immediately before proceeding 
and the respondent consents to dissolution, living apart for a continuous 
period of at least three (3) years immediately before the petition, failure on 
the part of the respondent to comply with a decree of restitution of 
conjugal right for a period not less than one year, and absent of the 
respondent from the petitioner for such a time and in such circumstances 
capable of providing reasonable grounds for presumption of his or her 
dead.81 
A decree for dissolution of marriage usually comes in two stages which 
include; (a) decree nisi, and (b) decree absolute.82 The first is like a 
temporary order made in order to leave the marriage open for three (3) 
months after which such order (decree) becomes absolute. A decree nisi 
only becomes absolute where the court is satisfied that proper 
arrangements have been made for welfare as well as advancement of the 
children of the marriage, or where there are such special circumstances 
that it is necessary for the decree to become absolute notwithstanding that 
the court is not satisfied that such arrangements referred to herein have 
been made.83  
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Judicial separation is one of the forms of disputes in marriage as 
recognised under the MCA.84 This is a temporal separation of parties in 
marriage by a decree of the court hence, it is a limited divorce and not 
absolute divorce. The grounds for an application for judicial separation 
are the same with that of dissolution of marriage.85 In this type of dispute, 
the parties to the marriage still remain legally bound to each other to some 
extent. The decree only relieves the parties of co-habitation but except as 
provided, it does not affect the marriage or its status, rights as well as 
obligations of the parties.86 The decree ceases to operate where the parties 
to the marriage resume co-habitation voluntarily, and either party may 
apply to the court for an order to discharge it.87 
Another way of resolving marriage disputes by parties thereto is by a 
decree of restitution of conjugal right which is usually ordered where co-
habitation between the parties to the marriage has ceased but one of the 
parties is anxious and ready to resume co-habitation. This happens where 
the party against whom the decree is sought has refused to cohabit with as 
well as render rights to the petitioner.88  
There are other disputes in marriage described as ancillary disputes. They 
are those ones arising from the proceedings for a decree of principal relief, 
especially dissolution of marriage (divorce) and judicial separation as 
examined above. Institution of the ancillary disputes may be by same 
petition as that by which the proceedings for the decree of the principal 
relief.89  
Moreover, the court with jurisdiction to entertain matrimonial causes has 
the power to give consideration to the possibility of a reconciliation of the 
parties to the marriage disputes pending before it unless the proceeding is 
of such a nature that it will be impossible to do so.90 The judge is allowed 
to adjourn a matrimonial proceeding in order to afford the parties an 
opportunity of embracing reconciliation. The parties can be interviewed 
by the judge with respect to seeking their consents for reconciliation. 
Parties are to be allowed fourteen (14) days to such decision before 
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proceeding with the proceedings or same taken over by another judge.91 
The judge can nominate a person with training or experience in marriage 
conciliation, or some other suitable person, to effect reconciliation between 
parties to marriage disputes provided consent is given by the parties.92 
Therefore, it is submitted in this article that alternative dispute resolution 
should be made applicable in the resolution of marriage disputes in 
Nigeria based on its numerous benefits over litigation and the sanctity of 
the institution of marriage. 
By the provision of the MCA, hearing continues where it is clear that 
reconciliation has failed.93   It is important to note that whatever that is 
said by the parties or any admission made in the course of an endeavour 
to   effect a reconciliation as recognised under the MCA are not admissible 
in court.94  
 
Matrimonial Causes Rules, 1983  
There is special procedure for institution of matrimonial causes (marriage 
disputes) in court mostly statutory marriage. This is regulated by the 
Matrimonial Causes Rules (MCR). By virtue of the provision of the MCR, 
proceedings for marriage disputes are to be instituted by filing of petition 
to be addressed to the court with jurisdiction.95 The proper court 
envisaged under order II rule of the MCR is High Court of any state. 
Where leave of court is sought and granted with respect to proceedings 
under section 54(3), such proceedings are to be instituted by way of 
application to the court.96 The MCA supports the idea of reconciliation by 
the parties before the determination of the proceedings by the court.97  
 
Marriage Act 1914 
The Marriage Act (MA) regulates the conduct of statutory marriage in 
Nigeria. Marriage registrar is saddled with the responsibility of 
conducting marriage. The registrar receives notice of marriage from a 
party who desires to marry.98 Such notice is expected to last for 21 days. 
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The registrar is also saddled with the responsibility of issuing marriage 
certificate to the parties upon successful conduct/completion of marriage. 
However, issues relating to dissolution of marriage conducted under the 
MA are regulated by the provisions of the MCA.  
 
Rivers State Multi-Door Courthouse Law 2019  
The Rivers State Multi-Door Courthouse (RSMDC) was established in 
2019 with the Rivers State Multi-Door Courthouse Law 2019 (RSMDL) as 
its enabling law. For effective operation of the newly established court, the 
Chief Judge is empowered to appoint at least five judges of the High 
Court of the of State to act as ADR judges and to take responsibility for the 
promotion of the system of dispute resolution within the judiciary in the 
State.99 With the new law, it is expected that a matter filed by a claimant at 
the registry of the High Court is screened in order to ascertain whether it 
qualifies as the type that would be dealt with by ADR than litigation.100  
 
Rivers State High Court Civil Procedure Rules 2010 
The Rivers State High Court Civil Procedure Rules (RSHCPR) was made 
in 2010 for the regulation of civil proceedings in the High Court of the 
State. Therefore, it applies to all High Court of justice of the State.101 The 
RSHCPR recognises ADR and encourages it adoption in a case at the stage 
of pretrial conference.102 The presiding Judge is empowered to take 
appropriate action during pretrial conference. Such action may include 
referring the matter ADR for amicable settlement and speedy disposal of 
the matter.103  
 
Challenges of the Application of Alternative Dispute Resolution in 
Marriage Disputes in Nigeria    
It has been established from the outset that there is need for the 
application of ADR in resolving marriage disputes in Nigeria, and one of 
the major challenges for this practice in Nigeria is the absence of law and 
rules guiding or regulating the processes with particular reference to 
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marriage in Nigeria. The Matrimonial Causes Act of Nigeria only makes 
reference to reconciliation which indirectly promotes ADR under the 
provision of section 11(1) thereof. There is no rule describing how ADR is 
to be conducted in the area of family law in general and marriage disputes 
in particular. The absence of statutory regulations for the application of 
the process remains a challenge that can only be overcome upon 
enactment of one. 
The absence of legal framework makes the process flexible. This process 
can result to adverse effect of either of the parties to the dispute as a result 
of absence of statutory regulation.104 For example, in the case of arbitration 
with respect to divorce, an arbitrator is not bound by the divorce laws of 
the jurisdiction. The arbitrator can make whatever decision he deems best 
based on his own good judgment. Sometimes, what an arbitrator 
considers good judgment may not be case with the parties.105  
 

a. Recognition and Enforcement 
Non-recognition and unenforceability is another challenge facing the 
application of ADR to marriage disputes. Although, ADR is statutorily 
recognised and decisions arising therefrom are binding, in jurisdiction like 
India, USA, and Hong Kong, based on the choice of the parties.106 
Arbitration is the only major ADR method statutorily recognised in 
Nigeria and it is solely for the settlement of commercial disputes.107 
Family or divorce mediation as a method of ADR in marriage disputes has 
been criticised on moral grounds in that it does not deal with fault finding. 
Many separating spouses need fault to be acknowledged as they see lack 
of fault finding (condemnation) by mediators as condonnation.108 This 
type of criticism could slow down the growth and effectiveness of ADR in 
its application.109 
Some argue that ADR is fit for every marriage dispute, especially divorce. 
Feelings of injustice mostly arise where the wife as a party to a marriage 
dispute had been a victim of domestic violence/abuse. It has been 
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submitted that most of the divorce mediation cases in jurisdiction like 
USA are as a result of violence on the wives caused by their ex-husband 
and the cases were not successful.110 ADR has been severally criticised on 
the ground that it lacks standard which can be relied upon for the 
prevention of oppressive treatment by a party over the weaker party, 
mostly as a result of structural inequalities that exists between men and 
women in the society.111 This implies that the husband will always strive 
to have his way in the negotiation process as it is believed that women are 
weaker hence, should be subject to the caprices of the men.    
     

b. Lack of Alternative Disputes Resolution Professionals    
Lack of sufficient ADR professionals also serve as a challenge of its 
application in marriage disputes in Nigeria.  ADR is yet to assume a 
significant status in Nigerian legal culture as seen in jurisdiction like the 
United States of America (USA) or England. This is as a result of the fact 
that the benefits derivable from ADR as well as its successes have not been 
made known to all or not popular in the country.112     
              
Conclusion 
Amicable or harmonious settlement of disputes is most preferred to 
litigation. ADR mechanism preferable in the search for speedy 
dispensation of justice. ADR processes are less formal as well as less 
expensive and more expeditious than the court or litigation processes. 
Court processes in Nigeria are bedeviled with undue or inordinate delays, 
technicalities, pre-trial preparations and strict adherence to the rules of 
evidence which are time consuming, frustrating and costly. While 
complex cases are or can be preserved for the courts, other types of cases 
can be resolved through the process of ADR, thereby relieving the courts 
the time that ordinarily would have been spent on such cases. 
Matrimonial disputes form a major portion of cases in the court today. 
 It is an approach aimed at ensuring that emotions are properly taken care 
of following the fact that parties to disputes discuss their issues in a 
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friendly atmosphere rather than employing an adversarial approach or 
method as is the case in litigation. ADR is also adopted in order to ensure 
that enmity is not created between the parties to the marriage disputes. 
Hence, this article presents a case for the application of ADR methods in 
the resolution of marriage disputes in Nigeria as it is confidential in 
nature. 
 
Recommendations 
The following recommendations are made in this article.  
i. The National Assembly of Nigeria should amend the Matrimonial 

Causes Act to enable the application of ADR in marriage disputes in 
the country.  

ii. It is recommended that a family court should be created through law 
to be enacted by the National Assembly in Nigeria and saddled with 
the responsibility of entertaining marriage disputes where alternative 
disputes resolution mechanisms will be given due consideration. 

iii. The National Assembly of Nigeria should enact an Act that will 
provide for the application of alternative disputes resolution 
methods in the resolution of marriage disputes in the country. Such 
Act will also regulate the process. 

iv. The Rivers State House of Assembly should amend the current 
Rivers State High Court Civil Procedure Rules in order to enable the 
comprehensive application of ADR in the High Court.  

v. There should be public awareness in Nigeria where the level of 
recognition of ADR in this regard is low. This can be done by 
organising various seminars for the public by Nigerian Bar 
Associations, International Federation of Women Lawyers (FIDA) 
and the media. 

vi. Government of Nigeria should make funds available for the 
establishment of pre-marital training centers in every local 
government in Nigeria.  

vii. ADR training should be made compulsory for every intending 
couple before marriages are conducted either in Registry or Religious 
places in Nigeria.  

viii. Couples in conflict should first attend ADR sessions before litigation 
is allowed. This should well spelt out in an Act of the National 
Assembly.  


