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ENERGY SECURITY AND SUSTAINABILITY UNDER THE
PETROLEUM INDUSTRY ACT, 2021
By
Emerhana Onoriode Paul*
Abstract
Energy in all its ramifications is a key component of human
existence. From domestic appliances and usage to industrial and
manufacturing, energy plays a pivotal role. The recent challenge
of energy demand and supply in Nigeria leading to high travel
cost and increase in the prices of consumables bares direct
relevance. The security and sustainability of energy has come
under severe attack due to the actions and inactions of
institutions of state. The United Nations, national government
and other critical stakeholders in the energy sector have
developed laws, regulations, policies and even set targets and
goals toward ensuring the future of sustainable energy for all.
This work focuses on the Petroleum Industry Act, 2021 to see
provisions that guarantee energy security and sustainability.
These sections were reviewed with a view to identifying how
much they impact energy security and sustainability using the
doctrinal method. In the course of the research, it was discovered
that the Petroleum Industry Act made apple provisions aimed at
energy security and sustainability, however a comparative
analysis with other jurisdiction and the present reality revealed
there was imminent need for an amendment especially in the area
of Domestic Gas Supply Obligation, ownership and the
stabilisation provisions, utilization of the several funds created
towards sustainability, gas flaring and so on.
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Energy, Gas Flaring, Domestic Supply Obligation, Security and
Sustainability.
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Introduction
On November 3, 2021, the Secretary General of the United Nations the
Secretary-General said: ―Close to 760 million people still lack access to
electricity. Some 2.6 billion people lack access to clean cooking solutions.
And how we produce and use energy is the main cause of the climate
crisis. We must solve these challenges this decade. And we must start
today. With the global roadmap at hand, we can together realize the
potential of energy as a crucial enabler for the achievement of the SDGs
and the objectives of the Paris Agreement, ensuring a more prosperous,
equitable and sustainable future for people and the planet‖.1
Achieving the SDGs and even any national aspiration of any country rest
squarely of the availability of energy. This is so because energy drives the
economy and plays a strategic role in foreign relations. The passage of
United Nations Resolution 1803 on permanent sovereignty over natural
resources birthed the advancement of ownership and security of energy
resources by many independent nations. It didn‘t only provide the
impetus for nations to renegotiate terms in the management of their
resources but gave the impetus for the formation of the OPEC. Energy
demand is a derived demand as energy is consumed through equipment.
In whatever form or shape, there is need to ensure the security of energy
and sustainably utilize energy. Governments and energy conglomerates
across the globe are engaged in a battle of making energy demand,
security and sustainability ends meet but ends appear to be moving apart.
This paper examines the Petroleum Industry Act, 2021 to see if there are
clear provisions on energy security and sustainability as encapsulated in
the United Nations Sustainable Development Goals and other
international benchmarks of sustainability. This has become imperative
because the socio-political and ethnic coloration leading to the eventual
passage of the Act seems to focus less on the issue of sustainability itself
but on issues of political and socio-economic considerations. The paper xray‘s the Petroleum Industry Act, 2021 and the practice of energy security
and sustainability in Nigeria and proceeds with a comparative analysis
with other jurisdiction with a view to identify areas of divergence and
room for improvement.

1

United Nations, ‘Global Roadmap Press Release’ <Global Roadmap Press Release | United
Nations> accessed 03/02/2022.
2
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2. Conceptual Clarifications
2.1
Energy Security
Energy security is one of the main targets of energy policy. However, the
term has not been clearly defined, which makes it hard to measure and
difficult to balance against other policy objectives.2 It is a common
observation that energy security means different things in different
situations and to different people. There are natural explanations for this
variation. First, energy systems vary from one place to another which
gives rise to different energy security problems. Secondly, the ‗energy
security‘ term is sometimes extended to other energy policy issues ranging
from energy poverty to climate change. Does this variety demonstrate
―impracticality of seeking a common definition of energy security?‖3 It
even ranges from economic, social, environmental, political, military and
foreign policy.4 Energy policy encompasses reliability, affordability,
environmental sustainability, avoiding constraints on foreign policy. It
also includes insecurity caused by temporary blackouts and extends to
long-term threats such as the failure of investment.5
The meaning of energy security is inextricably linked to the perspective of
the person defining this fast intractable concept. The definition will be
largely determined by the author‘s geographical position that is either
from the perspective of a developed or developing country, or from the
view of an importing or exporting nation.6 Energy security for a
developing nation means everything and efforts necessary to remain in
the negotiation table with energy dependent nations or regional
collaboration. The United Nations Resolution 1803 (XVII) which handed
down the Permanent Sovereignty over natural resources, for example
marked the genesis of energy security for nations at the time that had their
natural resources under the grip of the seven sister and their national
government who were in control of over 86% of world petroleum
reserves.
2

3

4

5
6

Christian Winzer, “Conceptualizing Energy Security”, Electricity Policy Research Working Group
Working Paper 1123, 2011, 1.
Lynne Chester, “Conceptualizing Energy Security and making explicit its Polysemic Nature”,
Energy Policy, 38 (2) (2009), 887-895.
A.F Alhaji, “What is Energy Security? Economic, Environmental, Social, Foreign Policy, Technical
and Security Dimensions” (2008) 6 (3) OGEL1, 4-5.
J.V. Mitchell, “Analysing Energy Insecurity” (2007) 5(4) OGEL, 1-3.
S.C. Dike, Energy Security: The Case of Nigeria and Lessons from Brazil, Norway and the UK
(Pearl Publishers 2015) 30.
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According to the International Energy Agency (IEA), energy security is
the physical availability of supplies to satisfy demand at a given point. It
defines energy security as the uninterrupted availability of energy sources
at an affordable price. Energy security has many aspects: long-term
energy security mainly deals with timely investments to supply energy in
line with economic developments and environmental needs. On the other
hand, short-term energy security focuses on the ability of the energy
system to react promptly to sudden changes in the supply-demand
balance.7 The IEA recognised that a proper energy policy is one, which
strikes a balance among energy security, economic efficiency and
environmental protection.8
The sovereignty perspective of energy security falls squarely on the
strategic plan which focuses on energy security threats posed by external
actors, be they hostile states9 or terrorists10, unreliable exporters, or overly
powerful foreign energy companies. The main threats originates from
intentional actions such as embargoes, malevolent exercise of market
power or act of sabotage by terrorist.11 The sovereignty question of energy
security bares direct relevance to the implications and ramifications of the
UN Resolution 1803 that birthed resource nationalism and everything in
7

IEA, ‘Energy Security-Areas of Work’ <Energy security - Areas of work - IEA> accessed
13/02/2022.
8
OECD/IEA, Energy Security and Climate Change Policy: Assessing Interactions (OECD/IEA 2007)
32.
9
Ukraine’s energy sector is poised for a disaster with pancontinental ramifications should a fullscale war start on Ukrainian territory. The potential consequences would be expected to reach
far beyond Ukraine’s borders, with catastrophic humanitarian and environmental results felt
across all of Europe. In the hybrid conflict that Russia has been waging with Ukraine, the
effects of conventional warfare on Ukraine’s energy infrastructure remain projected, though
the country has historical experiences to back up these projections. In cyberspace, the energy
sector has already become the target of hacking, which Ukraine attributes to Russia-affiliated
actors. Ukrainian Energy at Gunpoint | Wilson Center accessed on 13/02/2022.
10
Terrorist organizations have always been interested in targeting oil and gas facilities. Striking
pipelines, tankers, refineries and oil fields accomplishes two desired goals: undermining the
internal stability of the regimes they are fighting, and economically weakening foreign powers
with vested interests in their region. In the past decade alone, there have been scores of
attacks against oil targets primarily in the Middle East, Africa and Latin America. These attacks
have never received much attention and have been treated as part of the ‘industry’s risk.’ <The
Global Threat of Terrorism Targeting Oil and Gas Industries (linkedin.com)> accessed on
13/02/2022.
11
A. Cherp and J. Jewell, “The Three Perspectives on Energy Security: Intellectual History,
Disciplinary Roots and the Potential for Integration” (2011) 3 Current Opinion in Environmental
Sustainability, 202, 208.
4
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between. Another expression of this is the emphasis on local content and
technology transfer by oil producing state. For example, the Nigerian Oil
and Gas (Industry and Content Development) Act, 2010 provides that
Nigerian independent operators shall be given first consideration in the
award of oil blocs in all projects for which contract is to be awarded in the
Nigerian oil and gas industry.12 Nigeria has experienced significant gains
in the use of local content policy since 2004.13
2.2
Energy Sustainability
The Stockholm Conference of 197214 can be said to be the birth event for
the sustainability question. It was at this conference that the need to
balance human economic development and the protection of the
environment for the present and the future generations was first
proclaimed.15 Following the 1987 publication of the UN-sponsored World
Commission on Environment and Development (WCED) Report, the
WCED definition of sustainable development has been highly
instrumental in developing a ―global view‖ with respect to our planet‘s
future. It is taken as a starting point for most current discussions on the
concept of sustainable development.16 The WCED defined Sustainable
Development as ―development that meets the needs of the present
without compromising the ability of future generations to meet their own
needs‖.
Qualitatively, the concept of sustainable development is simple enough:
the natural resources of the Earth are limited; they are being used
disproportionately by a minority of people living in the wealthy nations,
12

Y. Oke, “Nigerian Energy Resources Law and Practice, Institutional Approach to Global Energy
(Princeton 2019) 537.
13
Before the enactment of the Nigerian Oil and Gas Industry Content Development (NOGICD) Act
2010, also known as the Nigerian Content Act, most operations in the nation’s oil and gas
space were executed by International Oil Companies (IOCs). The glaring lack of technical knowhow in-country led to the importation of skills, with the affected expatriates being
remunerated in the United States dollar. This cost the country capital flight to the tune of
$380b.
14
UN Conference on Environment and Development 1972 (Stockholm) UN Doc.
A/Conf.48/14/Rev.1 (UN pub. E73, II.A.14)
15
Ibid. principle 1
16
Desta Mebratu, Sustainability and sustainable development: Historical and conceptual review:
Environmental Impact Assessment Review [ENVIRON IMPACT ASSESS REV. Vol. 18, no. 6, pp.
493-520. Nov 1998.
5
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thus creating intra-generational inequity. The rate of use of these
resources is ever-increasing, thus depriving the future generations of a
living standard comparable to that of the present, and creating intergenerational inequity.17
Sustainability on the other hand is related to the quality of life in a
community whether the economic, social and environmental systems that
make up the community are providing a healthy, productive, meaningful
life for all community residents, present and future.18 According to Alexis
J. Banon and others, Sustainability refers to a moral way of acting, and
ideally habitual, in which the person or group intends to avoid deleterious
effects on the environmental, social, and economic domains, and which is
consistent with a harmonious relationship with those domains that is
conducive to a flourishing life.19 The need to exploit natural resources in a
manner that is sustainable, prudent, rational, wise or appropriate forms
the basis of the principle of sustainable use which also emphasizes the
need to integrate environmental consideration into economic
development plans, strategies, programmes, or projects.20
Sustainability in the view of the writer is the strategic road map for the
effective utilization of environmental and natural resources for optimum
benefit of the world today and the future. It requires effort around
conservation, protection, effective utilization and regeneration. It is
meeting both economic and environmental needs in a manner that
guarantees safety and continuity for the next generation. Energy
sustainability is therefore the sustainable use of energy resources in a
manner that guarantees economic and environment gains now in the
future.

17

Subhas K. Sikdar, ‘Sustainable Development and Sustainability Metrics’ (2003) 49 (8) AIChE
Journal, 1928.
18
Julian D. Marshall and Michael W. Toffel, ‘Framing the Elusive Concept of Sustainability: A
Sustainability Hierarchy’ (2005) 39 (3) Environmental Science & Technology, 673.
19
Gomis, Alexis J. Banon and Others, ‘Rethinking the Concept of Sustainability’ (2011) 116 (2)
Business and Society Review, 171-191.
20
nd
Sands, P, Principles of International Environmental Law (2 edn, Cambridge: University Press,
2003) 253.
6
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3.0

Review of the Provisions of the Petroleum Industry Act, 2021 that
Guarantees Energy Security and Sustainability
The Petroleum Industry Act, 2021 made far reaching and revolutionary
intervention in the oil and gas sector of Nigeria. This section will
interrogate the Act to see if there are provisions that guarantee energy
security and sustainability.
a. Ownership of Oil and Gas - Energy Security and Sustainability
The concept of ownership of natural resources, particularly petroleum is
as old as the existence of natural resources.21 The ownership of the entire
undivided insitu of oil and gas resources is at the centre of energy security
and sustainability. One of the gains of the United Nations Resolution 1803
on the permanent sovereignty of nations over natural resources was to
allow nations to determine their energy future without the overbearing
influence and control of the seven sisters and their national government.
This initiative commenced with nations nationalising the investment of
the international oil companies and in some other cases outright
expropriation of their interest.22
The Nigerian state left no one in doubt over where the ownership of oil
and gas resources rest. Section 43(3) of the Constitution of Nigeria 1999 as
amended provides that:
Notwithstanding the foregoing provisions of this section, the
entire property in and control of all minerals, mineral oils and
natural gas, in, under, or upon any land in Nigeria or in,
under or upon the territorial waters and the Exclusive
Economic Zone on Nigeria shall vest in the government of the
federation.
Section 1 of the Petroleum Industry Act 2021 provides that: ‗The property
and ownership of petroleum within Nigeria and its territorial waters,
continental shelf and exclusive economic zone, is vested in the
Government of the Federation of Nigeria‘.
A community reading of both provisions shows clearly the interest of the
Nigerian Government in the ownership of oil and gas resources in
Nigeria. While the constitution vests the ownership in the government of
21
22

D Yergin, The Prize: The EPIC Quest For Oil, Money and Power (Simon Schuster 2010) 3 and 79.
Texaco v. Libya [1977] 53 ILR 389, Libyan American Oil Company (Liamco) v. Libyan Arab
Republic, 20 ILM 1 (1981); BP v. Libya 53 ILR 297 (1974); Kuwait v. American Independent Oil
Company (Aminoil), 21 ILM 976 (1982).
7
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the federation, the PIA vest ownership in the Government of the
Federation of Nigeria. It would appear that the constitutional intention is
different from the PIA. The government of the federation will include the
three tiers of government recognised by the constitution while the
Government of the Federation of Nigeria can only mean the federal
government of Nigeria to the exclusion of the federating states, the over
700 local government areas and the Federal Capital Territory. These two
provisions create different ownership rights which contribute to the
ambiguity and energy security conflicts.23 This ambiguity has led the State
Government to seek proper judicial interpretation on the ownership of oil
and gas in Nigeria. The Supreme Court in AG Federation and Another v AG
Abia State and 35 others,24 held that the ownership of petroleum and its
accrued revenue offshore of Nigeria belong exclusively to the Federal
Government.
In exercising permanent sovereignty over its natural resources, the
Government through the granting of licences in the petroleum industry
allow licence and lease holders to carry out the business of oil and gas
prospecting and exploration in Nigeria and also revoke same where there
is none compliance with the requirement of extant laws, regulations and
policy regulating the petroleum industry. The PIA empowers the Minister
of Petroleum to among other things formulate, monitor and administer
government policy in the petroleum industry25 and upon the
recommendation of the Commission, grant and revoke Petroleum
Prospecting Licences and Petroleum Prospecting Leases in accordance
with the provisions of the Act.26 The Minister shall upon the
recommendation of the Commission or the Authority direct in writing the
suspension of petroleum operations in any area until arrangements to
prevent danger to life or property have been made to his satisfaction.27
Terribly crafted stabilization clauses28 in these licences, leases or oil and
gas contracts have striped developing nations of their rights and
23

(n 18) 82.
(2002) 6NWLR (Part 764) 728-729.
25
Petroleum Industry Act, 2021, s 3(1)(a).
26
Ibid, s 3(1) (g-h).
27
Petroleum Industry Act, 2021, s 3(1)(k)(i).
28
A Stabilization Clause is said to be “contract language which freezes the provisions of a
national system of law chosen as the law of the contract as at the date of the contract in order
to prevent the application to the contract of any future alterations of this system.” Amaco
International Finance v. Iran, 15Iran –U.S. C.T.R. 189, 23
8
24
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undermine their right to permanent sovereignty over their natural
resources and in no small measure threaten energy security and
sustainability. One example of such stabilization clauses is found in the
Nigerian Liquefied Natural Gas investment. The Nigerian Liquefied
Natural Gas Limited (NLNG) was incorporated as a limited liability
company on May 17, 1989 to harness Nigeria‘s vast natural gas resources
and produce Liquefied Natural Gas (LNG) and Natural Gas Liquids
(NGLs) for export. The Company is owned by four shareholders, namely,
the Federal Government of Nigeria, represented by the Nigerian National
Petroleum Corporation (49%), SHELL (25.6%); TOTAL LNG Nigeria
Limited (15%) and ENI (10.4%).29 The Nigerian LNG (Fiscal Incentives,
Guarantees and Assurances) Act is the enabling law that created the
NLNG. The Act conferred on the NLNG a pioneer status30 within the
Industrial Development (Income Tax Relief) Act. It exempts the NLNG
from certain taxes, customs duties, other levies. A 10 years tax relief
commencing from the date of commercial delivery of LNG to purchaser.31
The Government ‗binds itself not to amend the fiscal regime except with
the prior written agreement of the shareholders‘ The Government ‗agrees
to ensure that these Guarantees shall not be suspended, modified or
revoked during the life of the Venture, except with the mutual consent of
the Government and shareholders.32 The National Shipping Policy Act
(NPA) 1987 made inapplicable to the NLNG and its contractors,
subcontractors, customers, or any shipping concern involved with the
company's trade in LNG.
In NDDC v. Nigeria LNG Limited,33 the NDDC,34 in an attempt to enforce
section 14(2)(b) of the NDDC Act against NLNG, had sought court orders
to compel NLNG – in the light of its persistent refusal – to remit 3 per cent
of its annual budget to the NDDC as contemplated in section 14(2)(b).
NLNG, in its defense, argued that the NLNG is not a ‗gas processing
company‘ within the meaning and contemplation of the NDDC Act;
secondly, it is wholly exempt from any new taxes, dues or laws enacted
29

Nigeria LNG Limited ‘Our Company’ <http://www.nlng.com/Our-Company/Pages/Profile.aspx>
accessed August 20, 2021.
30
NLNG Act, s 1(1).
31
Ibid, s 2.
32
Ibid, Second Sch.
33
(2011) 4TLRN 1.
34
Niger Delta Development Commission (Establishment) Act 2000 (now Cap. N86, LFN 2004).
9
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after 1993, except those generally applicable to all companies in Nigeria
and thirdly, it has no ―total annual budget‖ but rather a project-based
operational budget. Although the Court upheld NDDC‘s argument that
NLNG is a gas processing company, it ultimately decided in favor of
NLNG, having found merit in the argument that NLNG has no annual
budget and held that the NLNG is legally exempted from paying the
NDDC levy in accordance with the provision of the NLNG Act. The Court
also held that although the NDDC Act was later in time, it cannot repeal
the NLNG Act by implication. Since both legislations are special Acts, any
repeal must be done expressly. The Court also noted that the NLNG Act35
violates section 4 of the 1999 Constitution in that it derogates from the
constitutionally provided powers of the National Assembly to make laws
for the peace, order and good governance of the Federation with respect
to any matter included in the Exclusive Legislative List.36
35
36

Schedule II of Paragraph 3.
The NIMASA also had their fair share of dispute with the NLNG over the implications of the
stabilization provisions. The dispute between NLNG and NIMASA is based on the refusal by
NLNG to pay 3% of the gross freight on all international outbound and inbound cargo carried
by ships chartered by NLNG and its wholly-owned subsidiary company as contained in the
NIMASA Act 2007; the refusal by NLNG to pay the 2% surcharge on cabotage trade undertaken
by its vessels within 200 nautical miles of the baselines and Nigerian coastal and inland waters
as contained in the Coastal and Inland Shipping (Cabotage) Act 2003; and the refusal by NLNG
to comply with the Marine Environment (Sea Protection Levy) Regulations of 2012 and the
Merchant Shipping (Ship Generated Marine Waste Reception Facilities) Regulations 2012.
Following the continued disregard of the provisions of the NIMASA Act and other relevant laws
by the NLNG, in May 2013, NIMASA sought to enforce the provisions of the NIMASA Act and
Cabotage Act as empowered under the Act. Upon intervention by the Federal Government,
through the office of the National Security Adviser (NSA), an agreement in principle was
adopted, with NLNG undertaking to pay up all outstanding levies and comply with the
requirements of the NIMASA Act 2007, the Cabotage Act 2003 and other relevant Regulations
at the time. NLNG made a payment of $20,000,000.00 (Twenty Million Dollars) and the
blockade was lifted. In a surprising twist, the agency received a pre-action notice on June 18,
2013, from Counsel to NLNG, giving 30 days’ notice of their intention to commence legal action
in accordance with Sections 53(2) of the NIMASA Act. This resulted in another blockade
on June 21, 2013, during which time various issues were canvassed in Court by the parties. The
Federal High Court sitting in Lagos held that Nigerian Liquefied Natural Gas, NLNG, was not
liable to pay three percent gross freight on its international inbound and outbound cargo, Sea
Protection Levy, two percent cabotage surcharge on all activities carried out for and on its
behalf, as well as other sundry claims, as insisted by Nigerian Maritime Administration and
Safety Agency, NIMASA. The court further held that NIMASA was wrong in blockading the
Bonny Channel for the purpose of enforcing the payments against NLNG and went further to
restrain NIMASA from taking or continuing any steps to block, restrain, seize, detain or restrict
NLNG’s or its shareholders or subsidiary’s vessels or chartered vessels. TAX HOLIDAY: Appeal
10
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The Stabilization provision in the NLNG Act has far reaching implication
in an attempt to find lasting solution to the development deficit in the oil
rich Niger Delta region. It undermined the legislative effort in the NDDC
Act towards achieving its objectives in environmental sustainability
mandate. It can be argued and rightly too, that the strategy adopted in
wooing back foreign investors into the oil and gas space post UN
Resolution 1803 clearly reinvented itself like the ancient Greek phoenix.
While the Nigerian Courts were prepared to hold fastidious to the
stabilization provisions in the NLNG transaction, the courts in Israel ruled
against the stabilization provision in The Israel's Leviathan Project and ‘Gas
Framework’.37 The High Court of Justice in Israel issued a ruling March 27
that rejects a crucial part of an agreement reached in December between
the Israeli government and developers Noble Energy and Delek Group
regarding the colossal Leviathan gas field. Objections concern the stability
clause, specifically the prohibition of changes to regulations impacting the
project for 10 years. The Supreme Court of Israel per Elyyakim Rubinstein
held that ―The stability clause in this chapter of the plan, in which the
government undertakes for a decade to not only not legislate but to also
fight any legislation against the plan‘s provisions, was determined
without authority—and as such is rejected,‖38 Allotting the Israeli
government one year to revise the framework, the court objected to the
proposal‘s stability clause, which sought to prevent regulatory changes
impacting the project‘s profitability, including profit-sharing schemes and
gas export quotas. To provide certainty without compromising the
decision-making power of future governments, the new deal stipulates a
court dismisses NLNG’s case against NIMASA - Vanguard News (vanguardngr.com) accessed on
August 21, 2021.
37
The Leviathan gas field is located in the eastern Mediterranean Sea off the coast of Israel. It is
estimated to contain natural gas reserves of approximately 605 billion cubic metres (bcm),
while condensate reserves are estimated to be 39 million metric barrels (Mmbbl). The gas field
is operated by the Houston-based oil and gas exploration and production company Noble
Energy, which holds 39.66% stake in the field. Delek Group’s subsidiaries Delek Drilling and
Avner Oil Exploration hold a stake of 22.67% each, while Ratio Oil Exploration owns the
remaining 15% interest in the field. In November 2016, HSBC Bank and JP Morgan agreed to
provide a $1.75bn loan to Delek Group to fund the first phase of the field development. The
project partners made the final investment decision in February 2017. The estimated
investment for the phase one development is $3.6bn (€3.25bn). The annual natural gas
production capacity is estimated to be 12bcm (1.2bcf/day). Leviathan Gas Field, Leviathan
Basin, Mediterranean Sea, Israel (nsenergybusiness.com) accessed 06/03/2022.
38
Hart Energy, ‘Isreal’s Court Decision ties up Leviathan Gas Development’ <Israel’s Court
Decision Ties Up Leviathan Gas Development | Hart Energy> accessed 6 March 2022.
11
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fixed-term regulatory review process to determine potential compensation
for investors in the case of regulatory changes that impact project
profitability. In the event of a change, the review process would consider
O.E.C.D. and other international norms. The deal appears to strike the
appropriate balance between stability for investors and flexibility for the
government.39
b. The Role of the Commission and Authority in Energy Security and
Sustainability
Section 6 of the PIA provides for the objective of the Nigerian Upstream
Petroleum Regulatory Commission. The central objective of energy
security and sustainability is avoidance of waste in either mineral
resources or the revenue accruing therefrom,40 promote healthy, safe,
efficient and effective conduct of upstream petroleum operations in an
environmentally acceptable and sustainable manner,41 ensure efficient,
safe, effective and sustainable infrastructural development of upstream
operations.42 The PIA went further to ensure that the Commission shall
determine, administer and ensure the implementation and maintenance of
technical standards, codes, practices and specifications applicable to
upstream petroleum operations pursuant to good international petroleum
industry practices43 and ensure strict implementation of environmental
policies.44
Section 7 of the PIA makes provision for the technical and regulatory
functions of the Commission. The Commission is empowered under this
section to monitor and ensure compliance with applicable national and
international petroleum policy,45 enforce health, safety and environmental
measures,46 approve standards and regulations for design, construction,
fabrication, operation and maintenance of plants, installations and
facilities used or to be used in upstream petroleum operations.47Section 29
of the PIA provides for the establishment of the Nigerian Midstream and
39
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Downstream Petroleum Regulatory Authority and provides for objects
and functions similar to those of the Commission.48
It is pellucid that the PIA, 2021 has taken cognisance of the need to clearly
provide for a closer consideration of issues on sustainable environment
and secured infrastructure in the petroleum industry aimed at guarantee
energy security and sustainability. These two components are key
especially with the nature of the petroleum industry challenges. From the
Deepwater Horizon Spill also known as the Macondo disaster49 and other
disasters that have taken place in the industry, the environment and the
infrastructure are adversely affected. The Macondo episode in no small
measure revolutionise the issue of industry standards on safety of
infrastructure and standards. According to the United States Chemical
Safety and Hazard50 there was need to fashion out strategy aimed at
continued risk reduction to level ―As Low As Reasonably Practicable
(ALARP). The intention of a goal-based, risk-reduction regulatory
framework is to eliminate or sufficiently minimize the risks in an
operation. Although risk can never be completely eliminated, any such
framework must continually strive toward this goal. Where risk is
reduced, energy security and sustainability is guaranteed.
c. Domestic Gas Obligation
The question is whether the new Petroleum Industry Act incorporate
provisions that guarantees the security of supply of petroleum for
domestic consumption. A Domestic Supply Obligation (DSO) is a form of
energy security measure with obligations imposed by host Governments
on International Oil Companies (IOCs) to facilitate the supply of the
products under obligations.51 It is the imposition of an obligation on the
IOCs to dedicate certain percentage of petroleum resources to meet
domestic needs at agreed prices with the host-state.52 It suggests
implementation of a policy making strategy of a government of a duly
48
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appointed authority in the face of a pressing need to cater to the
sustainability of the domestic front while striking a delicate balance with
other international commitments.53
There is an increase demand for domestic gas consumption due largely by
the power sector and an increasing requirement by large industries such
as fertilizer and methanol that requires gas in high quantities. Nigeria
need to demonstrate availability of gas or else risk losing industries that
rely on her for gas. The scale of demand growth relative to supply growth
creates an immediate availability challenge. In addition, is the challenge of
price affordability and hence gas pricing. The domestic demand sector
such as electric power, fertilizer, methanol and so on, have varying
capacity to bear gas price. For example, the Nigerian power sector has a
low gas price threshold than a Methanol industry. Government is
however keen to stimulate the growth of these sectors. Timely availability,
affordability, and commerciality of supply of natural gas is a critical precondition for realising the government aspiration for the domestic
economy.
The PIA provides for the Domestic Crude Oil Supply Obligations54 and
Domestic gas Delivery Obligation.55 The Petroleum Industry Act provides
that the supply of crude oil and condensates for the domestic market shall,
subject to subsection (2), be on a willing supplier and willing buyer
basis.56 The Commission may issue regulations or guidelines on the
mechanism for the imposition of a domestic crude oil supply obligation on
lessees of upstream petroleum operations, including applicable
penalties.57 The Authority shall supply the Commission on a regular basis
the crude oil requirements of refineries in operation and where the
shortages or inadequate supply condition occur report such conditions to
the Commission.58 It is imperative to note that creating a willing seller and
willing buyer relationship under Section 109 of the Act is a direct antithesis
to the letter and spirit of the law. It took away the obligatory requirement
aimed at guaranteeing energy security when it left the issue of domestic
53
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supply obligation at the discretion of both parties. A seller may become an
unwilling seller if the profit margin between a transaction in Nigeria is
lower than a similar transaction in another country. A gas supplier can
therefore hide under the provision of the PIA to evade its gas supply
obligations.
Apart from the lapses in Section 109, the present writer agrees with Prof.
Dike when he argued that the inadequacy of gas distribution
infrastructure to reach the rural areas in Nigeria and poor gas pricing are
largely responsible for the shortage of gas for domestic consumption. He
argued that the IOC could contribute to the security of supply by
complying with Domestic Gas Supply Obligation DGSO contained in
GMP and contributing to the development of the required gas distribution
network both in the upstream and downstream sectors.59
d. Gas Flaring
Gas flaring and oil spillage have caused severe environmental damages,
loss of plants, animals and human lives, and loss of revenue to both the oil
producing companies and the government.60 Gas flaring is the act of
wasting or venting useful gas.61 The Gas Re-injection and Utilization
Policies arose from the desperate call to protect the environment, diversify
the Nigerian economy and provide the much desired alternative energy. 62
By the gas reinjection policy, Nigeria desires to curb the practice of flaring
gas associated with the crude oil production.63 Gas not re-injected or
utilized is flared with adverse implications both from an environmental
and economic standpoint. The economic effect is the loss of revenue64 and
the environmental effect of its contribution and release of greenhouse
gases into the atmosphere affecting the health and livelihood of the local
communities and other resultant environmental damage.65
59
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The Associated Gas Reinjection Act, 1979 became the first legislative
attempt to provide for and/or establish an anti-gas flaring regulatory
framework for Nigeria.66 Even with this legislative attempt and other
effort, gas flaring continued unabated in Nigeria. These measures still
could still not end flaring but contributed to endless shifting of deadlines
for the cessation of flaring as the IOCs preferred to pay low fines
prescribed under the amended law.67 The court in the case of Gbemre v.
Shell & Anor,68 held that section 3(2)(a) and (b) of the Associated Gas Reinjection Act and section 1 of the Associated Gas Re-injection (Continuing
Flaring of Gas) Regulation are null and void for being inconsistent with
the Applicants‘ right to life and dignity of human person as enshrined in
the Constitution.
One of the far reaching development made by the PIA was the repealing
of the Associated Gas Reinjection Act, 1979. Cap A25. Laws of the
Federation of Nigeria, 2004,69 The PIA went ahead to make definite
provisions on the issue of gas flaring. It provides that a licensee, lessee or
a marginal field operator that flares or vent natural gas, except in the case
of emergency, pursuant to an exemption granted by the Commission, or
in acceptable safety practice under established regulations, commits an
offence and is liable to a fine as prescribed by the Commission in the
regulation under the Act.70 The Act went further to provide that the
money received from gas flaring penalties by the Commission shall be
used for the purpose of environment remediation and relief of the host
communities of the settlors on which the penalties are levied.71 The Act
also provide that the Commission or Authority may grant a permit to a
licensee or lessee to allow the flaring of gas for a specific period where it is
required for facility start-up or for strategic operational reasons, including
testing.
Following the provisions of the PIA on gas flaring, it is evident that the
Nigerian state is not prepared to end the menace of gas flaring. One
would have expected that the PIA would have interred the issue of gas
flaring but like a ghost, it is still hovering around with legislative support.
66
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The PIA successfully created five exceptions to the rule against gas flaring.
In Nigeria today, gas can be flared under an emergency situation, where
the Commission grants an exemption, as permitted by industry practice
and established regulations, where it is required for facility start-up and
strategic operational reasons. Unfortunately, all five exceptions are
lifelines extended to the IOCs are defences to continue to release gas into
the atmosphere. The present writer finds these exceptions disturbing.
Another fundamental challenge with the PIA on this subject is the
provision of Section 107 of the PIA which empowers the Commission and
Authority to grant permit to licensee and lessee to flare and vent gas for a
specific period of time. Section 318 of the PIA did not define the term
―specific period of time‖ neither was it one of those issues the
Commission and or Authority will be handling under the regulations to
the Act. The specific period of time is measured based on the time frame
required for facility start-up or strategic operational reasons such as
testing. These two situations leave the license or lease holder with such
latitude of time to flare gas as it would appear to be subject to their
overriding convenience.
On the issue of the utilization of proceeds from gas flaring penalties under
Section 104(4) of the PIA, it is argument of this writer that limiting the
environmental remediation and relief to the host community of the settlor
is grossly insufficient bearing in mind the nature of the environmental
impact of gas flaring. The impact of gas flaring extends beyond the
environment of the host community. Host Community under Section 318
gives the settlor the latitude to determine ―any other community‖ that can
be included for the purposes of Section 104. The question of compensation
in the oil and gas industry has been a very excruciating experience for
litigants in trying to prove their case. This much are the basis of the courts
decisions in Farah v. Shell Petroleum Development Company (SPDC).72 Also
instructive to note is the fact that unlike oil spillage, gas flaring is strictly
an action carried out by the IOCs and there is no legal requirement of
establishing or situating liability.
e. The Host Community Development Trust
Section 234 of the PIA created the Petroleum Host Communities
Development with the objective fostering sustainable prosperity within
host communities, enhancing harmonious co-existence between licensees
72
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and the host and ensuring a direct social and economic benefit from
petroleum operations to the host communities.73 The Act74 provide for the
incorporation of the Host Communities Development Trust (HCDT). The
objectives of HCDT include the financing and execution of projects for the
benefit and sustainable development of host communities, facilitation of
economic empowerment opportunities in host communities, promotion of
educational development for the benefit of members of host communities,
support of local initiatives and assistance in any other developmental
purpose deemed beneficial to the host communities.75
To fund the HCDT fund, the Act provides that each settlor shall where
applicable through an operator make an annual contribution to the
applicable HCDT fund of an amount equal to 3% of its annual operating
expenditure in the immediately preceding calendar year in respect of all
petroleum operations affecting the host community76; each HCDT may
receive donations, gifts, grants or honoraria provided to them for the
attainment of its objectives;77 profits and interest accruing to the reserve
fund of a HCDT shall also be contributed to the applicable HCDT fund.78
By virtue of Section 239(3)(a), the Act clearly spelt out the objectives of the
HCDT fund to include finance and execution of projects for the benefits
and sustainable development of the host communities. Even though the
Act did not define sustainable development within the context, it is
pellucid that the intention of the law makers was to ensure that proceeds
from oil and gas activities within the host communities guarantee
sustainability in it ramifications. This was reinforced when the Act
empowered the Board of Trustees to allocate 20% of the HCDT fund
towards investment portfolios for the utilization of the host communities
whenever, there is a cessation in the contribution payable by the settlor.79
Clearly, the Act recognizes the need to provide security for the future of
the host communities but in investment and the protection of the
environment.80 The Act left the choice of such sustainable investment to
the discretion of the Board members.
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f. Compensation and Energy Security and Sustainability
According to the United Nations Environmental Program (UNEP) Report
on Ogoni, oil continues to spill from periodic pipeline fractures and the
illegal practice of artisanal refining, contaminating creeks and soil,
staining and killing vegetation and seeping meters deep into ground,
polluting water tables. Smoke from artisanal refining is a daily presence
and fire close to inhabited areas is a constant threat from pools of oil
which gather after a spill due to corrosion or bunkering or where artisanal
refining of crude oil takes place.81Spillage in all its ramifications is one of
the major threat to energy security and sustainability. These identified
causes have assumed a convoluted posture. The role and impact of
artisanal refineries in the Niger Delta region has assumed a new job
description for the youth of the region who are tired of waiting for the
payment of compensation by IOCs or electoral promises from government
officials who promised them that the dividends of democracy are in the
pipelines.
According to Dike, a Petroleum Act that promotes adequate compensation
will promote a better host community and industry‘s relationship and
security of supply.82 The present writer agrees with the submission of the
learned author because the root cause of hostilities, youth restiveness and
oil and gas related unrest in the Niger Delta are traceable to lack or
inadequate compensation from the multi-nationals operating in the
region.
Section 115 of the Petroleum Industry Act provides that:
(1) a license or permit shall be issued subject to compliance by the
applicant with the provisions of the Land Use Act in respect of
compensation for the acquisition of land for midstream and
downstream petroleum operations.
(2) The Governor of a State of which land is required for carrying out
operations or activities subject to a license or permit may issue a
certificate of occupancy under the Land Use Act in respect of the
land and in accordance with existing state law.
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4.0 Comparative Analysis – Norway and Nigeria
4.1 Energy Security and Sustainability – The Norwegian Experience
Since the start of the petroleum activities in Norway at the end of the
1960s, Norwegian industry has developed considerable resources and
competence to explore, develop and produce oil and gas fields. Today, the
Norwegian Continental Shelf83 is by and large a mature petroleum area.84
Statoil or Den Norske Stats Oljeselskap AS was incorporated as a private
limited company owned by the Government of Norway in 1972 after a
unanimous vote in support of the initiative by the supreme parliament.
The main objective like every other National Oil Company is to allow the
government of Norway participate in the oil and gas activities in the
Norwegian Continental Shelf. In the Government White Paper No. 30
(1973/74) to the Storting, the Government states that Statoil will be
entrusted with responsibility for the exploration of the Continental Shelf
north of 62 degrees Northern latitude.85
4.2.1 Regulations
The Norwegian Petroleum Act of 1996 sets out the main regulatory
framework for petroleum activities on the Norwegian Continental Shelf
(the NCS). The Petroleum Act implements a system where all petroleum
deposits on the NCS belong to the Norwegian State. Governmental
approvals are required in all phases of petroleum activities, from the
award of exploration and production licenses, gathering of seismic data
and exploration drilling, to development, operation and decommissioning
of oil installations. Revenue to the Norwegian State from the oil and gas
activities is secured by taxation, direct participation by the Norwegian
State in the production licenses (managed by Petoro), and through
ownership in Statoil.86
While Section 1-187 provides that, the Norwegian State has the proprietary
right to subsea petroleum deposits and the exclusive right to resource
83
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management. Section 1-288 provides clearly the policy and regulatory
objective of the Norwegian government on oil petroleum activities. The
petroleum policy and legal framework is focused on optimal management
of the petroleum resources, rendering long term benefits for society as a
whole, avoiding, limiting and mitigating negative effects to persons,
property and the environment while ensuring that the resources rent
remains with the resources owner that is Government.89
The Act left no one in doubt about the clear requirement of the need to
protecting the environment through prudent technical and sound
economic principles. Section 4-1 provides that
Production of petroleum shall take place in such a manner
that as much as possible of the petroleum in place in each
individual petroleum deposit, or in several deposits in
combination, will be produced. The production shall take
place in accordance with prudent technical and sound
economic principles and in such a manner that waste of
petroleum or reservoir energy is avoided. The licensee
shall carry out continuous evaluation of production
strategy and technical solutions and shall take the
necessary measures in order to achieve this.
4.2.2 Gas Flaring in Norway
On gas flaring, Norway was the first oil-producing country to announce
its support for the World Bank‘s initiative to end routine gas flaring by
2030.90Norway produces both associated and non-associated natural gas
and maintains a very strict flaring/venting policy in order to maintain
reservoir pressure and reduce emission. Natural gas, which is not sold or
used for production purposes is reinjected.91A total ban on nonemergency flaring in the Norwegian continental shelf was introduced in
1971 in order to avoid wasting resources. Later, when the effect of flaring
88
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on global warming was discovered, Norway strengthened its commitment
to the ban with a policy that combines direct regulation with
environmental schemes in order to address the issue. When the zero flare
system was adopted, it has been implemented in nearly 30 Norwegian
offshore installations. Under the adopted measures, oil and gas
developers are required to come to terms with gas utilization plans prior
to carrying out any field development operations, and the responsibility
of reporting and monitoring rests on their shoulders. They are, therefore,
obliged to establish an internal control system that ensures compliance,
and they also have the obligation to check sensor calibration regularly,
every six months.92
There is a fiscal incentive for gas flaring in Norway. In addition to these
measures, a CO2 tax and greenhouse trading scheme has added further
direct costs that strongly advise against developers from engaging in
flaring. The CO2 tax was first introduced in 1991 and the amount collected
by the state authorities steadily increased over time. This has been a
driving force for the development of new technologies and operational
procedures, for example the ―closed flare system‖ that minimizes nonroutine flaring. Further, the tax, which is deductible as a cost from the
corporate income tax, is in line with the Norwegian climate change policy
and it is part of the country‘s commitment to the EU‘s Emissions Trading
System (EU ETS).93 For example, the CO2 Tax is paid for Standard Cubic
meter (SCM) of gas burned or released directly and per liter of petroleum
burned. For 2020, the tax is as follows: NOK 1.27 per liter of petroleum or
condensate or per SCM of CO2 or gas other than natural gas released or
burned/flared; an NOK 8.76 per SCM of natural gas released. It should be
noted that the current proposal is to increase this tax by up to 21.7%. 94It is
evident that the tax on flared gas is higher than other petroleum product.
4.2.3 Comparative Analysis – Nigeria and Norway
There are several lessons to be drawn from the Norwegians in this regard.
Firstly, in Norway, policy matters are clearly separated and delineated
from commercial, management and regulatory issues.95 This reduces
92
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conflict of interest, promotes operational efficiency and security of supply of
petroleum.96Section 3-6 allows the State an option to participate directly in
any Production License. Direct State Participation is exercised through the
SDFI, whereby the State holds a proportionate participating interest in a
Production License or Facilities License like any other Licensee. Pitoro AS, a
wholly State owned limited liability company by law appointed to manage
the SDFI portfolio.97 The NNPC Limited is one effort by the government of
Nigeria in the reform of the petroleum industry. The challenge of the NNPC
Limited is that the ownership of its shares is vested in the Government at
incorporation and held by the Ministry of Finance on behalf of the
Government. It is clear that the only way the NNPC Limited will make the
required commercial breakthrough is only the Government divest her interest
and adopt the Norwegian approach. Corruption, nepotism and overbearing
political influence are some of the challenges that bedeviled the defunct
NNPC.98
While the Petroleum Industry Act created five exceptions to the general rule
against gas flaring as encapsulated in the World Bank ZRF initiative, the
Norwegians have strong policy position against gas flaring. The tax is
calculated based on the volume of gas flared and vented. In Norway, it comes
at a NOK 8.76 and there are proposals to increase it. The PIA, 2021 blew a
muted trumpet on what modality it will adopt in calculating fines for gas
flaring. It is a very fundamental issue in the gas sector and as such the PIA
should make specific provisions about it. Again, the CO2 tax, which is
deductible as a cost from the corporate income tax makes it much easier to
collect unlike the fines which will be paid in the same manner and procedure
for the payment of royalties to the Government by companies engaged in the
production of petroleum.99One would have expected that like Norway, the
fine for flaring gas should be charged based on the provisions of Section 267 –
269.
5.0 Conclusion
This work has been able to identify the provisions of the Petroleum Industry
Act, 2021 that guarantees energy security and sustainability. The issue of
energy security and sustainability will continue to define the future of
society. Conclusively, energy security is a national security concern that must
be accorded serious national attention.
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6.0 Recommendations
(a) It is recommended that the provision of Section 244(b) of the PIA, 2021
be amended. This provision appreciates a future without petroleum
and requires that the 20% to the reserve fund should be utilized for
investment. The Act did not spell out in clear terms the nature of
investment. The nature of investment should be clearly spelt out. It is
recommended that such investment should be in area of renewable
energy so as to guarantee energy security and sustainability for the
next generations.
(b) It is also recommended that the Federal Government should divest her
interest off the NNPC Limited. The present arrangement under the
PIA appears practically impossible to achieve the commercial target of
the NNPC Limited. Because government has no business doing
business, the NNPC Limited must be truly commercial free from
Government control other than general industry regulations applicable
to every player in the industry. That way, the NNPC Limited will
grow its portfolios, become profitable, meeting the energy demand of
Nigeria and venturing into other international fields in search of
investment.
(c) The Domestic Supply Obligation is a key component of energy
security. It is recommended that sections 109(1) and 109(4)(c) should be
amended. Section 109(1) created a situation where supply of crude oil
for domestic market is based ―on a willing supplier and willing buyer
basis‖. This condition does not appear to create an obligation on any of
the parties especially on the part of the multi-national oil and gas
companies. The provision should be amended to make obligatory to
supply gas.
(d) On gas flaring, it is recommended that section 104(1) of the PIA, 2021
should be amended. The justifications created under the PIA for gas
flaring are too much when compared to other jurisdiction like Norway.
The proposed amendment should adopt the Norwegian approach
where licensees or lessees are expected to have a gas utilization plans
prior to carrying out any field development operations, and the
responsibility of reporting and monitoring rests on their shoulders.
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The present position which limits environmental remediation efforts to
the host community is insufficient. Environmental pollution occasioned
by gas flaring impacts communities many kilometers away which may not
host gas facilities. Section 104(4) of the PIA should be amended to allow an
independent environmental consultant appointed by the Commission or
Authority to determine the extent and ramifications of the environmental
damage with a view of guaranteeing environment justice and
sustainability.
Also, section 318 of the PIA should be amended to provide for the clear
unambiguous meaning of ―specific period of time‖ under section 107 or
empowers the Commission and the Authority to determine what amounts
to specific period of time.
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OVERVIEW OF OCEAN GENETIC RESOURCES AND THE
CONSERVATION OF MARINE BIODIVERSITY
By
Promise Ogundu* & Tamunoemi A. Abbiyesuku**
Abstract
Ocean contains rich variety of organisms, some of which are only
found in the oceans. The number of marine species used by
humans is growing at unprecedented rates, including the rapid
domestication of marine species for aquaculture and the discovery
of natural products and genes of medical and biotechnological
interest in marine ecosystem. The rapid growth in the human
appropriation of marine genetic resources (MGRs), with
thousands of natural products and patents associated with genes
of marine organisms, demonstrates that the use of MGRs is no
longer a vision but a growing source of biotechnological and
business opportunities. The aim of this research was to have an
overview of ocean genetic resources and the conservation of
marine biodiversity. Doctrinal research methodology was
adopted in this research work. Amongst others the research found
that there are factors affecting ocean genetic resources and the
conservation of marine biodiversity including but not limited to
species extinction, loss of population and invasive species. The
research further looked at the benefits, risk and challenges to the
conservation of the ocean genetic resources. Far reaching
recommendations has equally been made, which its
implementation will go a long way in the conservation of the
marine genetic resources.

Introduction
The dynamics of the ocean genetic resources enable organisms to adapt to
diverse ecological niches and changing environmental conditions. The
ocean genome also determines the productivity and resilience of
biological resources, including fisheries and aquaculture, which
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collectively support global food security, human well-being and a
sustainable ocean economy.
A deeper understanding of the ocean genetic resources has contributed to
an increased awareness of the pressures facing marine biodiversity,
including those from habitat loss and degradation; overfishing and other
extractive activities such as mining; climate change and the spread of
invasive species. Rapid advances in sequencing technologies and
bioinformatics have enabled exploration of the ocean genetic resources,
which is informing the designation of marine protected areas as well as
innovative approaches to conservation such as the establishment and
incorporation of temporal genetic monitoring datasets into conservation
planning and management as well as the sustainable use of resources.
Exploring the ocean genome has also enabled a growing number of
commercial biotechnology applications, extending from multiple
anticancer treatments to cosmetics and industrial enzymes. At the same
time, the environmental, social and ethical risks arising from the use of
existing and new biotechnologies such as CRISPR (Clustered Regularly
Interspaced Short Palindromic Repeats) remain under-investigated and
poorly known, especially in marine environments.1
As awareness of the unique nature and consequent value of the ocean
genetic resources grows and the importance of ensuring its conservation
and sustainable use becomes more pressing, so too has the complexity of
the national and transnational legal, institutional and ethical contexts that
govern it. Within national jurisdictions, the Convention on Biological
Diversity (CBD) and its Nagoya Protocol comprise key governance
mechanisms for the conservation and sustainable use of marine
biodiversity. For biodiversity in areas beyond national jurisdiction (BBNJ),
a new United Nations (UN) agreement is under negotiation focusing on
issues of crucial importance to the ocean genetic resources, including areabased management tools, access to and intellectual property protection of
marine genetic resources and their commercial exploitation, as well as
capacity building.2
Sharing benefits arising from the use of the ocean genetic resources is a
central issue. There is an urgent need to promote inclusive and
1

R R Blasiak and others, The Ocean Genome: Conservation and the Fair, Equitable and
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responsible research and innovation that addresses equity differentials
and fosters enhanced capacity and access to technology while facilitating
the realization of commitments to conserve and sustainably use the
ocean’s genetic diversity.
Ocean Genetic Resources and its Importance
The ocean covers 70 percent of the Earth’s surface and represents 99
percent of the habitable space on the planet by volume3. Life has existed in
the ocean for at least 3.7 billion years, over three times as long as on land 4.
This long history has resulted in some 2.2 million existing eukaryotic
marine species (estimates range from 0.3 to 10 million species), of which
230,000 are confirmed5. Marine species have been discovered at a higher
rate than terrestrial species since the 1950s6; indeed, the ocean harbours
unique biodiversity that dwarfs the biodiversity found on land. For
example, of the 34 major known animal phyla, 33 are found in the ocean
while only 12 are found on land7. On land, a single phylum accounts for
90 percent of all terrestrial animal species (Arthropoda— including insects
and arachnids), but in the ocean 90 percent of the animal species are
distributed across eight phyla (Mollusca, Arthropoda, Chordata,
Annelida, Nematoda, Cnidaria, Bryozoa and Porifera), showing a
remarkable range of biodiversity at higher taxonomic levels8. Depending
on the taxon group, some 24–98 percent of eukaryotic marine species
remain undescribed.
Genetic diversity—the total number of genetic characters in the genetic
makeup of a species—is a foundational component of biodiversity,
strongly determining the biogeography of species distribution and
allowing us to indirectly retrace the history of life on Earth. Its
conservation is necessary for the ecosystem and, through genetic
variability, for greater population fitness and potential to adapt and
3
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recover9. Such attributes are especially critical in the context of rapid
environmental change10. Genetically diverse fish stocks, for instance, may
be able to exploit a range of environments and have a better ability to
withstand anomalous conditions, and are therefore of key interest to
fishery managers.11 Genetic diversity is also important for understanding
long-term climate resilience, such as the ability of some corals to be heat
resistant in the face of mass bleaching events.12
The ocean genetic resources is defined here as the ensemble of genetic
material present in all marine biodiversity, including both the physical
genes and the information they encode. While discussions of genetic
resources typically centre on physical resources, the informational
component of genes has become increasingly important. This is due to the
possibility of storing the nucleotide sequences of DNA (deoxyribonucleic
acid) and RNA (ribonucleic acid) as digital information and using this
information to create proteins, molecular processes, innovation and even
organisms13. Patent and ownership claims now often centre on using
genetic sequence data in addition to the physical genetic material from
which they were extracted. Patent applications require sequences to be
disclosed, depending on what is being patented, and many scientific
journals also require sequences to be deposited and an accession number
to be supplied prior to publishing associated research.14
Benefits of Ocean Genetic Resources
The ocean genetic resources are the foundation upon which all marine
ecosystems rest and are therefore integrally linked to the existence of all
life on Earth, including humanity. Throughout human history, diverse
cultures, societies and knowledge have evolved that are integrally linked
9
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to marine and coastal biodiversity, leading over time to the emergence of a
rich diversity of social-ecological systems and worldviews in coastal
regions around the world. As the custodians of many coastal areas, and
the repositories of associated traditional knowledge, local and traditional
communities have played a critical role in contributing such knowledge
toward our food, medicines, cosmetics and emotional connections to the
ocean.
Maintaining the health of ocean ecosystems is critical; these ecosystems
provide over 50 percent of the oxygen on the planet, sustain vast fisheries
generating 17 percent of the animal protein we consume and shape and
regulate global climate patterns15. The genetic diversity within the ocean
genome contributes to the capacity of species and populations to adapt to
a changing ocean and helps mitigate the impacts associated with realized
and projected climate change16.
Marine plants, animals, fungi and microorganisms have adapted to
occupy a variety of niches, being able to thrive in the extremes of heat,
cold, water chemistry and darkness found in the ocean. The resulting
adaptations are recorded in their genetic codes, enabling them to produce
a wide variety of primary and secondary metabolites with significant
biological activities that have attracted growing commercial interest from
a range of industries17. Applications include the development of industrial
enzymes, pharmaceuticals, cosmeceuticals, nutraceuticals, antifoulants,
adhesives and tools for research and conservation purposes18. Over 34,000
marine natural products— naturally occurring molecules produced by
marine organisms—have been discovered, many with remarkable levels
of bioactivity, resulting in rates of drug discovery from marine organisms
that are up to 2.5 times the industry average.19
In addition to these commercial uses, a range of noncommercial
applications based on the ocean genetic resources have also emerged.
Through the use of genetic sequence data, a substantial and growing body
15

FAO, The State of World Fisheries and Aquaculture: Meeting the Sustainable Development
Goals (Rome: FAO 2018).
16
D H Reed and R Frankham, ‘Correlating Between Fitness and Genetic Diversity’ [2003] (17)
(1) Conservation Biology, 230-237.
17
R Blasiak and others, ‘Corporate Control and Global Governance of Marine Genetic
Resources’ [2018] (4) (6) Science Advances, 5237.
18
D Leary, ‘Marine Genetic Resources: A Review of Scientific and Commercial Interest’
[2009] (33) (2) Marine Policy, 183-194.
19
A R Carroll and others, ‘Marine Natural Products’ [2019] (36) Natural Product Reports
122-73.
30

The Journal of Environmental and Human Right Law

Volume 2, Issue 3, 2022

of work has been done in the field of ecology to inform our knowledge on
taxonomy, connectivity and demography, while new techniques, such as
the sampling of environmental DNA (eDNA), are enhancing our
understanding of marine taxonomy and enabling noninvasive study
methods.20 DNA barcodes have also been used to help identify mislabeled
seafood and fight wildlife trafficking21. Finally, the potential of gene
editing tools like CRISPR (Clustered Regularly Interspaced Short
Palindromic Repeats) as novel conservation techniques is now being
explored22, although its application remains theoretical. Moreover,
environmental, social and ethical risks remain under-investigated and
poorly known, especially for the marine environment.
Ocean Genetic Resources at Risk
Multiple threats face the ocean genetic resources, largely through
overexploitation, habitat destruction, pollution, invasive species and,
increasingly, the degradation of marine ecosystems, all of which are
additionally impacted by a changing climate23. Land-based activities such
as high-input industrialised agriculture are leading to pollution and
eutrophication from excessive nutrient runoff and expanding low-oxygen
dead zones around river deltas. Coastal aquaculture (mariculture) can also
have significant environmental impacts due to high nutrient inputs,
chemical pollution, the removal of large amounts of fry from the wild and
the large-scale destruction of coastal habitats such as mangroves, among
other issues24. Mariculture has also created an immediate threat to the
genetic diversity of native fish populations, most prominently perhaps in
the southern hemisphere where salmonids, absent from the native fauna25,
have been introduced as aquaculture escapees and in areas supporting
20
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wild capture salmon fisheries. Shipping activities and the flow of ballast
water and waste into the ocean have contributed to the spread of invasive
species and pathogens, and to the creation of anoxic, no-oxygen zones and
toxic red tide algal blooms26.
Ocean-based activities like trawl fisheries, mining, dredging and the
construction of artificial islands are drastically reducing biodiversity and
completely reshaping some marine environments. Overfishing has led to
the collapse of major fisheries like the Newfoundland cod fishery, where a
regime shift has subsequently resulted in a restructuring of regional food
webs27. Overfishing is also damaging the genetic diversity of fish and
bycatch species, with one study suggesting that overfished species carry
about 18 percent fewer unique genetic variations than their lightly fished
relatives. In some cases, multiple threats combine synergistically; for
instance, aquaculture salmon broodstock escapes and fishing of wild
populations have led to the loss of genetic diversity28.
At a global scale, the burning of fossil fuels has generated greenhouse gas
emissions and led to climate change— and the ocean absorbs 93 percent of
the increased heat associated with these greenhouse gas emissions.29 The
majority of marine species have narrower windows of thermal tolerance
compared with those of terrestrial species, and local extinctions of marine
species have been twice as common as those of species on land based on a
global dataset of the rangeedge positions of species on land and in the
sea30. Increased heating of the ocean remains the biggest climate impact to
date, with the absorption of excess carbon also resulting in ocean
acidification, which has negatively impacted marine ecosystems as it
interacts synergistically with other drivers of loss such as direct
exploitation and pollution.
26
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About 20 marine species are known to have gone extinct over the past 500
years,31 yet this is likely an underestimate given that little is known about
how many species inhabit the marine environment. Some marine species
have not been observed for decades and could already be extinct, while
others, including 25 percent of marine mammals, sharks and rays, are at
risk of extinction or are globally threatened.32 Although advances in
working with ancient DNA may still allow species’ genomes to be
recovered from remains held in museums,33 these would be devoid of the
variability present in viable existing populations.
In the face of these threats to marine biodiversity and the ocean genetic
resources, adequate protection lags significantly. For most of human
history the ocean was largely a de facto fully protected area that was too
remote, too distant and too deep to exploit based on technological,
economic and social limitations to access.34 The creation of marine
protected areas (MPAs) is in recognition of the need to reestablish places
that are protected from exploitation. International targets including the
Convention on Biological Diversity’s and the United Nations’ Sustainable
Development Goal 14 call for protecting 10 percent of the ocean by 2020 in
MPAs and other effective area-based conservation measures (OECMs).
Yet only 8 percent of the ocean is in any kind of designated MPA,
including 5 percent in implemented MPAs, and only 2.5 percent is in fully
or highly protected, implemented MPAs,35 updated via Marine
Conservation Institute 2020). Further, there are growing calls from the
scientific community for at least 30 percent of the ocean to be fully and
highly protected to maintain a healthy, productive and resilient ocean.36 In
parallel, significant efforts are also needed to ensure that genetic diversity
in areas outside MPAs and OECMs is conserved. This would include
ensuring the sustainable use of resources; preventing habitat degradation;
31
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cautiously using previously unexploited places; and protecting rare,
threatened and endangered species and populations.
Marine science has contributed significantly to revolutionary scientific and
technological transformations in the life sciences and microbiology over
the past two decades. Advances in genomic technologies, with sequencing
costs declining 4,000fold over the past decade37, mean that millions of
DNA fragments can be sequenced simultaneously and inexpensively,
creating an intensely data-rich field. While such innovations have rapidly
expanded the boundaries of our knowledge, vast knowledge gaps remain.
For instance, a large fraction of predicted genes from marine prokaryotes
cannot be assigned functions38, and the functions of some 90 percent of
genetic sequences collected from viruses remain unknown39.
The rapidly growing field of synthetic biology now allows genes from
different organisms, from different parts of the world, and from the ocean,
soil and rivers to be combined into new patented organisms, including
some synthesised components. Although the full contribution of MGR
remains unknown, the Synthetic Biology Project reports at least 116
synthetic biology products and applications to be near to or on the market.
The pace has rapidly increased over the past five years due to the
introduction of fast, reliable and low-cost genome-editing techniques such
as CRISPR, gene drives, TALENs (transcription activator-like effector
nucleases) and oligonucleotide-directed mutagenesis techniques40.
While such developments could yield important benefits, they also carry
significant and often unknown risks. It is especially hard to predict the
ecological consequences of introducing transformed organisms into
marine environments. Containing introduced organisms is likely
impossible and escaped transgenic fish or bacteria may establish viable
populations in the wild, leading to altered natural ecosystems41. For
instance, simple, commercially available kits (GeneArt® Synechococcus
37
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Engineering Kits) allow the photosynthetic cyanobacteria Synechoccocus—
responsible for up to 80 percent of the photosynthetic production in the
oligotrophic ocean42—to be genetically manipulated. Accidental release of
genetically modified strains in the ocean could, if viable, generate
significant risks to the entire biosphere. The introduction of genomeediting techniques heightens such concerns, raising a suite of important
questions about the governance and regulation of such technologies,
about how problems are framed and solved, about how decisions get
made about the release of modified organisms, and about the ethical
considerations of international, intergenerational and interspecies justice.43
Legal Framework for Ocean Genetic Resources
Governance of the ocean genetic resources is complex. This is due, not
least, to its conceptual broadness, the lack of boundaries for the spread of
species in the ocean, the diversity of threats it faces and the mix of its
commercial and noncommercial dimensions. The United Nations
Convention on the Law of the Sea (UNCLOS), concluded in 1982, acts as a
sort of ‘constitution’ for the ocean, specifying provisions for the protection
of the marine environment. The convention itself does not refer to either
biodiversity or genetic resources, but it does refer to the ‘conservation and
utilization of living resources’ (Articles 61 and 62), including on the high
seas (Articles 116 and 117). UNCLOS combines elements of different
conceptions of property, with a governance approach to achieving social
objectives.44
UNCLOS also defined a series of maritime zones and jurisdictional claims.
Of particular relevance is the distinction between exclusive economic
zones (EEZs) and areas beyond national jurisdiction (ABNJ), which
comprise roughly 36 percent and 64 percent of the ocean’s area,
respectively45. According to UNCLOS, each coastal state has ‘sovereign
rights [within its EEZ] for the purpose of exploring and exploiting,
conserving and managing the natural resources’. In the case of straddling
42
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and highly migratory fish stocks, many of which are found across
multiple EEZs as well as ABNJ, the UN Fish Stocks Agreement applies
(UN 1995). According to that agreement, states ‘shall apply the
precautionary approach widely to conservation, management and
exploitation … to protect the living marine resources and preserve the
marine environment’.
Two international agreements under the CBD are of particular relevance:
the Cartagena Protocol on Biosafety (2000), which aims to protect
biological diversity from risks associated with biotechnology innovations,
including genetically modified organisms; and the Nagoya Protocol on
Access and Benefit-Sharing (2010), which aims to operationalise the CBD’s
third objective. The 196 parties to the CBD have agreed to a wide range of
obligations and relevant global targets, including safeguarding genetic
diversity, operationalising the Nagoya Protocol and ensuring the integrity
of ecosystems. Meeting these targets entails committing to protect 10
percent of coastal and marine areas and maintaining the genetic diversity
of wild animals, in addition to domesticated species, by using strategies to
minimize genetic erosion.
As mandated by UN General Assembly Resolution 72/249, an
intergovernmental conference is necessary with the aim of negotiating a
new legally binding international treaty on biodiversity in ABNJ (BBNJ).
The negotiations should cover four elements of a package: marine genetic
resources including issues related to access and benefit sharing; measures
such as area-based management tools, including MPAs; environmental
impact assessments (EIAs); and capacity building and technology transfer.
Benefits Associated with Marine Genetic Diversity
The genetic resources of organisms encode the biological, morphological,
behavioural and physiological attributes that define their structures and
roles within ecosystems. In the ocean, functioning ecosystems supported
by this genetic diversity contribute essential services, including producing
and recycling organic matter, channelling energy across food webs,
providing food, maintaining water quality, regulating climate,
establishing cultural values and providing recreational opportunities and
other ecosystem services that benefit humanity46. The ecological benefits
of the ocean genetic resources are vast, with their scope broadly organized
into two equally important and interrelated themes.
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First, genetic diversity in the ocean is critical because it stabilizes
ecosystems, as well as the species and ecological processes they
encompass and the ecosystem services they provide. Genetic variability,
including single nucleotide base pair substitution, insertion deletion and
structural variability, can result in the presence of species with redundant
functions47 as well as genotypes within species that encode variable
responses to environmental pressures. These support ecosystem stability
and ensure that ecosystems remain functional even if unpredictable
changes lead to the loss of some species, or the loss of within-species
genetic diversity at the population level48. For example, genetic variability
across more than 100 discrete populations of Bristol Bay salmon in Alaska
entails greater heterogeneity and resilience to anomalous conditions,
resulting in lower variability in fisheries production and greater stability
than that of a homogeneous population. This has also led to fewer
fisheries closures for the fishing community49. At the ecosystem level,
nutrients from the salmon spread throughout the system as predators feed
on the population during spawning season.
Genetic diversity can also stabilize populations during restoration efforts.
Sea grass restoration experiments in North America and Indonesia
showed plots with higher genetic diversity had increased survival, density
and/ or growth50. In the Chesapeake Bay, restoration efforts were linked
to ecosystem services, including increased primary production and
nutrient retention51.
Second, genetic diversity enables biological variability and drives genetic
potential, which allow species to persist in changing environmental
conditions and to evolve as environments change over time.
Overexploitation of and declines in marine populations can lead to
dwindling population sizes and greater potential for lost genes compared
with the greater standing genetic variation in larger populations. This
47
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variation helps species persist and adapt to perturbations,52 including
those associated with anthropogenic changes. For example, an experiment
on marine phytoplankton showed that cultures with higher genetic
diversity were better able to withstand low salinities. High diversity in the
simulated populations corresponded to the highest primary production
and greatest nitrogen uptake under salinity stress. This is particularly
important alongside increasing evidence that adaptation in some species
can take place faster than previously thought; adaptation has been shown
to occur in only 200 generations of short-lived species such as tropical
diatoms53. Corals also provide context for this adaptive capacity with their
ability to respond relatively quickly via symbiont and microbiome
shuffling, phenotypic plasticity, acclimatisation and adaptation. Some
corals may have already adapted to ocean warming since the Industrial
Revolution54.
The ecosystem stability and adaptive potential afforded by genetic
diversity are already vital to species, populations and communities as we
know them. Yet their future values may go beyond these, as systems
change at rates that are unprecedented and in ways that are unexpected,
involving additive and synergistic effects. This underscores the benefits of
conserving the ocean genetic resources, particularly in areas that are
minimally explored but may harbour high genetic diversity and isolated
populations, including the fragile communities on seamounts and in the
deep sea55.
Commercial Benefits of Marine Genetic Resources
An intact and healthy ocean genetic resource provides not only ecological
benefits but also the foundation that has enabled and supported a
growing range of commercial applications. Although the monetary
benefits associated with these innovations are notoriously difficult to
quantify, it is important to emphasize how these innovations contribute to
human well-being. For instance, bioactive compounds from marine
52
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microorganisms associated with sea sponges are considered promising for
the development of novel antibiotics, which are relevant in the context of
increasing antimicrobial resistance.56 Likewise, the venoms of species such
as cone snails are of interest for the development of new drugs that could
replace opioids and consequently lower instances of misuse.57
1.
Marine Drug Discovery
The targeted search for compounds with biological activity against human
diseases began in the late 1960s, but structures of compounds with high
potency and selectivity were not defined until the 1980s. Extensive
funding by the United States’ National Cancer Institute along with its
commitment to collect MGR globally meant that the focus was on the
treatment of cancer, using compounds mostly collected from shallow
tropical reefs and derived from marine invertebrates58. As a result, five out
of the eight clinically approved drugs derived from MGR are treatments
for cancer; the remaining three are treatments for neuropathic pain, Herpes
simplex virus and hypertriglyceridemia59. Out of these, seven are derived
from marine invertebrates and one is derived from an oily fish.
Development of and approval for all of these took many years.
The European Medicines Agency has approved some over-the-counter
medications based on MGR, such as Carragelose, a broadly effective
antiviral drug that can be used to treat respiratory viruses such as the
common cold60. Currently, 28 marine derived products are in clinical trials
with a further 250 in preclinical investigation, all from around 33,000
reported marine natural products61. This is an astounding success rate
when compared with terrestrial natural products. This success may be due
in part to the vast taxonomic diversity in marine environments. For sessile
marine invertebrates, the lack of an evolved immune system, combined
56
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with the pressures of preventing predation and competing for space and
resources, may have led to the emerging changes of a chemical arsenal for
survival.
Because of the supply issue associated with marine invertebrate–derived
pharmaceutical candidates, the marine natural product research
community has also focused on investigating marine microorganisms as
sources of bioactive compounds. The long time lag between discovery and
development means that most of these are still under preclinical
investigation, with a smattering of microbial Medicines Agency has
approved some over-the-counter medications based on MGR, such as
Carragelose, a broadly effective antiviral drug that can be used to treat
respiratory viruses such as the compounds in human clinical trials62 and
many more at preclinical stages of development. The ability to sequence
genetic resources quickly and cheaply coupled with bioinformatics tools—
such as antiSMASH, which enables the rapid identification of secondary
metabolite gene clusters in bacteria and fungi—often renders the inherent
capacity for microorganisms to produce chemicals predictable even before
testing begins63. Challenges remain when genes are of completely
unknown function, as is the case for many marine viruses. Advances in
chemoinformatics, such as Global Natural Products Social Molecular
Networking, allow scientists to verify this talent, massively speeding up
the biodiscovery process. Finally, advances in assay technology mean we
use less material in bioassays while obtaining better quality data with
higher information content.64
2.
Nutraceuticals
The original definition of nutraceuticals, or functional foods, was given as
‘food, or parts of a food, that provide medical or health benefits, including
the prevention and treatment of disease’ 65. Regulation for nutraceuticals is
62
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currently changing, with stricter rules being developed in many
jurisdictions to prevent unrealistic claims of possible benefits. Marine
resources have a huge nutraceutical potential66. Indeed, due to their
genetic diversity, they comprise a very wide range of enzymes and, as a
consequence, of metabolic pathways. These in turn yield an extreme
diversity of bioactive compounds with possible positive effects on health
and well-being. These compounds encompass specific oligo- and
polysaccharides; fatty acids and more complex lipids; proteins (including
enzymes); and peptides, vitamins, minerals, phenolic substances,
carotenoids, halogenated compounds and many others67.
Omega-3 fatty acids—EPA (eicosapentaenoic acid) and DHA
(docosahexaenoic acid)—are of particular importance to the overlapping
areas of nutrition and highly bioactive substances. Microalgae (as well as
fish and some crustaceans, due to their consumption of microalgae) are a
rich source of these polyunsaturated fatty acids68, which are known for
their positive health effects on inflammatory conditions (more
importantly, EPA), cardiovascular disease, highly purified fish oils
approved for clinical use, though the health benefits need confirmation;69
and neurocognitive development and health (DHA)70.
3.
Cosmetics
Cosmetics are big business—worth US$532 billion worldwide in 2017,
growing at around 7.14 percent annually and expected to reach above
$800 billion by 202371. There is growing interest in naturally sourced
products, including those derived from marine biodiversity. Additionally,
products that show verifiable effects such as reducing wrinkles and
protecting skin from the damaging effects of ultraviolet or infrared
radiation attract a price premium and are placed at the high end of the
market; these are often referred to as cosmeceuticals. The first true marine
66
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cosmeceutical, formulated in Estée Lauder’s Resilience line, is a mixture of
pseudopterosins derived from the Caribbean gorgonian (seawhip)
Pseudopterogorgia elisabethae. These compounds were originally discovered
as potent anti-inflammatory agents, but their physical properties meant
they were unsuitable for systemic administration and they were therefore
used topically. The material for the Resilience products is derived from
environmentally managed seawhip farms, with population-level effects of
the harvest studied in detail72.
Two cosmeceuticals derived from vent bacteria have been commercialised,
Abyssine 657 (Meyer/L’Oreal) and Venuceane (Sederma/Croda). The
active product in Abyssine, Deepsane, is an anti-inflammatory
polysaccharide obtained from a deep-sea bacterium Alteromonas macleodi,
which is isolated from an annelid worm collected from a hydrothermal
vent in the East Pacific Rise at 2,625 metres (m) depth (in ABNJ).
Venuceane, a product marketed as anti-ageing, detoxifying and
moisturising, screens damaging infrared radiation and is derived from
another hyperthermophile bacterium, Thermus thermophilus, obtained at
2,000 m depth in the Guaymas Basin in the Gulf of California. It has also
been shown to screen ultraviolet radiation to prevent radical damage of
DNA, thus protecting skin.73
Challenges to the Conservation of the Ocean Genetic Resources
Human activities have been intensifying globally, threatening marine
species’ survival, contributing to the rapid loss of genetic diversity and
weakening species’ adaptive capacities74. Fishing has significant negative
impacts on marine ecosystems and biodiversity, which has implications
for species extinction75 and the reduction of genetic diversity or selection
at specific loci76. Unsustainable coastal development, land- and sea-based
pollution and growing interest in deep-sea exploration and mining
72
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constitute additional significant threats to biodiversity that often
compound those from overharvesting77.
Climate change is leading to a warmer, more acidic and less oxygenated
ocean, directly affecting all stages of marine life across all latitudes78.
Specific responses have included geographic distribution shifts to higher
latitudes and deeper water, advances in spring phenology and increases
in the abundance of warm water species79. Climate change affects
biodiversity through changes in the distribution of genetic variants in
space and time, changes to the degree of phenotypic plasticity (the
individual characteristics of organisms that result from interacting with
the environment) as well as changes in the ability of organisms to adapt
over time to changing environmental conditions. Realized climate change
has already had substantial deleterious impacts across a range of
biological processes and taxa, including critical habitat-forming species
such as corals80.
1.
Species Extinction
While extinction rates in the ocean currently appear far lower than species
loss in the terrestrial realm, species extirpations due to climate change are
likely to be twice as common in the ocean as on land due to the narrow
thermal range tolerated by marine species81. Estimates of marine
extinctions are likely to be conservative —little is known about how many
species inhabit the marine environment and there is a lack of monitoring
or specific assessments of extinction risk under the IUCN Red List. Heavy
use of the maritime space by humans has led to dramatic declines in the
abundance of the baiji river dolphin (Lipotes vexillifer) and the vaquita
(Phocoena sinus), leading the former to be declared functionally extinct and
the latter to become the most endangered cetacean in the world as
declared by the International Union for Conservation of Nature82. IUCN
77
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has recorded 15 marine species extinctions, including the Caribbean monk
seal (Monachus tropicalis), the Japanese sea lion (Zalophus japonicus) and the
sea mink (Neovison macrodon)83. Some species have not been observed for
several decades and may be extinct.
2.
Loss of Population
Population extirpations and declines in abundance due to unsustainable
fishing practices, habitat destruction and pollution have led to
contractions in the ranges of many fish species—including large
pelagics—and invertebrates84. Salmon have suffered significant declines in
numbers and now occur over a much smaller range than historically
documented85.
Several
sockeye
salmon
(Oncorhynchus
nerka)
subpopulations are classified as extinct as a result of the construction of
impassible dams throughout the Columbia River basin. Columbia River
chinook salmon (Oncorhynchus tshawytscha) have been documented to
have lost up to two-thirds of their genetic diversity. Declines in
population diversity have been shown to increase the variability in
salmon returns86. Declines in the size or density of individual populations
also result in greater fluctuations in the frequency of certain genotypes
due to the loss of certain genes over time. This process, known as genetic
drift, is magnified in smaller populations or in larger populations with a
reduced number of adults who can reproduce.87
3.
Invasive Species
Aquaculture and shipping are two important means by which species are
being translocated around the world, leading to a rise in invasive species.
While the introduced species often do not survive, when they do, they
may outcompete native species or prey on them, leading to cascading
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changes in native communities88. While aquaculture is rapidly becoming a
critical component to ensuring food security, the sector presents important
concerns with regard to genetic diversity. Aquaculture often breeds
species (which are often introduced) by favouring certain traits that give
them an advantage over native species in the wild. While the environment
in which cultured species are grown tends to be carefully contained and
monitored, escape events do happen. Such events can lead to farmed
species interbreeding with native species (genetic introgression) and rapid
genetic homogenisation, resulting in the irreversible reduction in genetic
diversity and fitness of wild fish,89 hence lowering their capacities to
adapt to environmental change. Farming can also facilitate the spread of
pathogens, placing further pressure on stocks and posing a serious
challenge to the management of farmed and wild populations90.
Conclusion
The ocean genetic resources is the genetic material present in all marine
biodiversity, determining the abundance and resilience of biological
resources—such as fisheries and aquaculture—that collectively form a
pillar of global food security and human well-being. It is the foundation
upon which all marine ecosystems, including their functionality and their
resilience, rest. Thus, protecting and conserving the ocean genetic
resources is crucially important not only for the functioning, stability and
integrity of ocean ecosystems and the life within these systems, but for the
biosphere and humanity. Yet the ocean genetic resources is also being
degraded and eroded through overexploitation, habitat loss and
degradation, pollution, impacts from a changing climate such as ocean
acidification, invasive species and other pressures, as well as their
cumulative and interacting effects.
Simultaneously, exploration of the ocean at a genetic level has resulted in
new insights into taxonomy and adaptive capacity that can help optimize
88
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conservation efforts, while also spawning a growing number of marine
biotechnology applications of commercial importance, from anticancer
treatments to cosmetics and industrial enzymes. Initiatives to
commercialize the ocean genetic resources should be coupled with
considerations regarding conservation, with attention given to both
monetary and nonmonetary benefits, and associated environmental, social
and ethical risks.
Ensuring that the ocean genetic resources is both conserved and used in a
sustainable, fair and equitable manner is urgently important, particularly
through the implementation of fully and highly protected areas in the
ocean. The sustainable ocean economy is underpinned by the conservation
and sustainable use of the ocean genetic resources and a focus on
equitable outcomes for all. Yet effective conservation, sustainable use and
economic benefits from the ocean genetic resources are challenged by a
fragmented ocean governance landscape, gaps in scientific understanding
and a world in which the capacity to access and share in the benefits of
utilization of marine genetic resources and associated information varies
widely across states.
Recommendation
1.
All stakeholders should endeavour to protect marine genetic
diversity as part of conservation measures and monitor outcomes.
Protected MPAs to effectively conserve genetic diversity and ensure
ocean health, productivity and resilience. Support this progress by
connecting with existing international commitments in the post-2020
framework such as those in the CBD and UN SDGs, and through
new voluntary commitments, as well as with support from
philanthropies.
2.

Government should support greater equity in genetic resources
research. Ensure that marine science capacity building, information
exchange, collaboration and appropriate technology transfer are
given adequate attention, including through their integration into
access and benefit sharing (ABS) approaches, research agreements
and policies. Ensure that new and additional funding streams are
employed beyond repackaging existing funds.

3.

Increase financial and political support to improve knowledge of the
ocean genetic resources. Build support for integrative taxonomic
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research aimed at understanding the ocean genetic resources by
making this a key element of the UN Decade of Ocean Science for
Sustainable Development.
4.

Addressing these issues requires the adoption of effective national
and transnational legal measures that ensure both incentives for
research and development as well as equitable technology diffusion.
Better coordination is needed to ensure that the resources available
for promoting conservation, capacity development and other
activities associated with the ocean genome are effectively used and
equitably shared.

47

The Journal of Environmental and Human Right Law

Volume 2, Issue 3, 2022

LEGAL APPRAISAL OF MEDIATION IN OIL POLLUTION
DISPUTES BETWEEN HOST COMMUNITIES AND COMPANIES IN
NIGERIA
By
Igbikikonte Samuel Suku*
Abstract
Every civilized nation requires a system of justice in which
aggrieved parties can obtain redress through the legal
enforcement of their rights. Traditionally, litigation has served
this purpose. This historical bias towards litigation is now
giving way to consensual processes, principally mediation, as
the first recourse in the settlement of these disputes. In the field
of environmental law, mediation is emerging on a global scale
as a new approach towards the collaborative resolution of
disputes over developments that have environmental effects.
This paper therefore aims at expounding on the gains of
mediation in resolving oil pollution disputes in Nigeria. The
objectives of this dissertation amongst others is to identify the
community relations and mediation strategies used by the oil
companies in conflict resolution in the communities and
evaluate the impact of mediation in resolving conflicts
between host communities and multinational corporations in
the Niger Delta region of Nigeria. This paper found amongst
others that irrespective of the present emergence of mediation,
environmental litigation is, to a large extent, still a
structurally inadequate option in Nigeria. If properly utilised
in settling oil pollution disputes, mediation is bound to reduce
the adverse impacts of exploitation of these resources on the
human and natural environment of Nigeria. The finding in this
paper is that there is need for mediation to be accorded unified
legal framework. Such a move will not only bolster the
practice and integrity of oil pollution mediation, but will also
guard the key premise upon which it is founded, and avoid the
likely incessant court interference from impeding the growth
and viability of the promising new sector.
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Introduction
The Niger Delta Region of Nigeria has attracted a great deal of attention
over the years. Among the major reasons for this is the rich natural
endowment of the region. The Niger Delta is reputed to be one of the
world’s largest wetlands, having ecosystems comparable to the
Sundarbans in Bangladesh, Malaysia, and India.1 More importantly, it is
also rich in crude oil, which has become the mainstay of Nigeria’s
economy.
Environmental conflict is an unavoidable aspect of oil and gas
development for the simple reason that the industry’s activities are
intrinsically linked with impacts on the human and natural environment.2
The adverse effects of exploitation tend to increase with the progress of
development operations,3 often impacting upon a large group of people,
and sometimes lasting for a long time after the end of production
activities.4
The oil-bearing regions in Nigeria5 present the classical case of oil
industry-related environmental despoliation. Most of the country’s
oilfields are located in the sedimentary basins offshore and onshore the
Niger River delta.6 Like most other resource-rich parts of the developing
world, the Niger delta is characterized by gross underdevelopment and
acute poverty. Decades of incessant oil spills have damaged the means of
subsistence of the communities and the people have had to contend with
acid deposits from continuous gas flaring. Alternative dispute resolution
techniques, particularly mediation, have attracted global attention as a
cheaper, faster and more satisfying way of reconciling and managing
environmental conflict situations.7
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Nevertheless, law and policy makers, as well as governments in general,
are increasingly turning away from adversarial dispute settlement
methods in order to embrace mediation,8 finding in its consensual
approach, better opportunities for ensuring integrative environmental
decision-making that attains sustainable development while maintaining
“best conservation practice”.9 States have found that they can engineer
and supervise environmental protection systems without jeopardising
attractiveness to foreign investment;10 but most importantly, communities
and individuals can have their environmental needs met without
compromising justice.
Analysis of Communities and Oil Companies Dispute Settlement
Mechanism in Oil Pollution Cases in Nigeria
History of Alternative Dispute Resolution
The modern ADR movement, which was born in the United States during
the 1970s, originated amidst criticism of the adversarial nature of
litigation, aided and abetted perhaps by a loss of faith in adjudication as
well as a decline in confidence in the competence and professionalism of
lawyers.
Further to this argument, over three decades ago, Professor Frank Sander
of Harvard University pleaded with American lawyers and judges during
the Pound Conference to re-envisage the civil courts as a collection of
dispute resolution procedures tailored to fit the variety of disputes that
parties bring to the justice system. In line with Sander’s vision, the
American Bar Association took a proactive role in the process and created
the Centre for Public Resources (CPR) which was set up specifically for
the provision of ADR services. ADR blossomed from a desire for greater
judicial harmony, efficiency, and access to justice. Subsequently, ADR was
codified in 1990, when the U.S. Congress enacted the Administrative
Dispute Resolution Act. The passage of this Act, perhaps more than any
other event, signalled the Federal Government’s general acceptance of,
and preference for the use of ADR methods to settle contract disputes.
This action was followed by an Act of Congress in 1990 which compelled
federal agencies to use mediation in certain civil cases before going to
8
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court. Many states passed laws making mediation a mandatory
requirement under certain circumstances. In the private sector, many large
US and multinational companies signed a mediation pledge to settle
disputes via mediation before resorting to the courts. The Administrative
Disputes Resolution Act of 1990 briefly lapsed in 1995, but was
permanently reauthorized as the Alternative Dispute Resolution Act of
1996. The surge in popularity and support for ADR was not confined
solely to the US; several other countries had similar experiences while
continuing to develop new and creative ADR processes and applications.
Canada, New Zealand, Australia and the United Kingdom have become
pioneers in the field.
The rise of the ADR movement in Australia is a reflection of increasing
consumer rights consciousness in various areas of society and the
questioning of traditional forms of conflict management overseen by a
justice system which was considered over-burdened, costly and
inaccessible. The ADR movement has been gaining popularity, and a
movement that started as a means of addressing some of the perceived
shortcomings of the judicial system has generated interest in a variety of
fields (such as education, society, environment, international, and gender
concerns). The use of ADR in a range of dispute settling has grown swiftly
in contemporary times and has been institutionalised to a great extent
through the introduction of legislative schemes, as well as through the
development of professional bodies which have fostered the use of ADR
processes. There are three main areas of focus for modern ADR - interests,
rights, and power. Power based ADR was considered most costly,
followed by rights; interest based ADR was thought to result in lower
monetary and relational costs, higher satisfaction with outcomes and less
frequent reoccurrence of disputes.11 Deutsch’s seminal discussion on the
alternatives to litigation in two-and multi-party conflicts gave rise to a
body of literature primarily in the field of law which explored different
facets of ADR.12 Though theories, approaches and outcomes vary greatly,
there is a consensus that conflict is everywhere, that it is not necessarily
bad, and that it is important to attend to it in some manner.13
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ADR in Oil Pollution Cases
Oil pollution is one of the major aspects of concern in Environmental Law.
The importance of oil pollution arose due to the commercial and
utilitarian significance oil has assumed both in the domestic and global
markets.14ADR today is considered a more potent tool in environmental
cases than the confrontational and adversarial-based system of
adjudication. In South Africa, for instance, the South African
Environmental Protection Agency published a policy in 1978 to use ADR
methods in the resolution of disputes arising from the enforcement of
environmental laws.15 The Agency funded the training of some of its
officials in the acquisition of ADR skills to enhance the settlement of
disputes between the oil companies and the victims of pollution.
Advocates of ADR are unanimous in their passion and support for its
application to environmental cases with the following reasons:
a.
Speed
Expeditious determination of cases remains one of the attributes of ADR
which is unlikely to be available in the courtroom. In Nigeria particularly,
litigation is extremely time consuming. It has become a culture that cases
must last several years in the courts before they are determined. Even
when a case has lasted up to ten years in the court and the judge handling
the matter is transferred or retired, the case has to start de novo.
Ogungbe16 rightly noted that some cases have been pending in our courts
for more than ten years as a result of certain constraints like retirement or
transfer of judges handling the cases which have been opened and
evidence had been taken. Such cases have to start de novo. The
devastation, frustration, and economic stress which litigants undergo are
better imagined than experienced. The celebrated case of Ariori and others v
Elemo and Ors,17 for instance, was first instituted in the Court in the month
of October, 1960 thereby coinciding with the month and year Nigeria got
its independence and took twenty three years to reach the Supreme Court
which nevertheless remitted it to the trial court for a retrial de novo. Other
14
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cases like Atanda v Ajani18 took 10 years to reach the apex court which
ordered a trial de novo, and Ugo v Chukwu Obikwe19took 18 years to get to
the Supreme Court which ordered a trial de novo.20
Nwauzi,21 noted that sometimes, the victims of environmental damage are
discouraged from litigation due to unnecessary delays and the consequent
overstay of their cases in the courts. Sometimes, for undisclosed reasons,
case files are alleged lost, while transfer of officers handling certain cases
may result in the cases being lost sight of or even neglected. Sometimes,
the oil companies which cause almost 90% of the environmental damage
in the Niger Delta region of Nigeria employ delay tactics deliberately to
frustrate the victims of pollution when a court action is pending between
them especially now that the reputation of the judiciary in Nigeria has
been tainted with corruption. The case of Ambah v SPDC,22 for instance,
lasted for 19 years in the courts that before its final determination, two
thirds of the litigants had died. Other instances abound.
According to Ako,23 the case of SPDC v Tiebo VII and four others,24 a matter
of oil spill that occurred in Peremabiri, Bayelsa State, Nigeria in January
1987, got to the High Court in 1992, and to the Court of Appeal in 1996.
The case of SPDC v Chief George Uzoaru and three others25 was heard in the
High Court in 1985 in relation to damage suffered on a continuous basis
since 1972 was heard in the Court of Appeal in 1979, while Elf Nig. Ltd v
Opere Sillo and Daniel Etsem26 was heard in the High Court in 1987 in
relation to damage suffered in 1967, was heard in the Court of Appeal in
1990, and in the Supreme Court in 1994. The case of John Eboigbe v NNPC27
involved damage caused in 1979 and was first heard in 1987, appealed
against in 1989 and heard in the Supreme Court in 1994.28
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The after effect is that sometimes, the citizens will forgo their rights or
resort to self-help. This not only undermines the very existence of the
courts but also inconsistent with the constitutional provisions on speedy
trials. Section 36(1) of the Constitution of the Federal Republic of Nigeria,
1999, (as amended) provides that “in the determination of his civil rights
and obligations, including any question or determination by or against
any government or authority, a person shall be entitled to a fair hearing
within a reasonable time….”A prompt and speedy trial is a first condition
of fair trial which involves the element of time”.29 Because ADR speeds up
the process, justice is served more effectively because, as earlier noted,
justice delayed is justice denied.
In the US, the use of mediation in a class action employment
discrimination case in 2004 saved 1,500 hours of discovery time and two
years of litigation time. The compelling need for the time consciousness is
obvious because environmental issues are very sensitive and delicate and
a good number of them concern survival of species and properties that
may be permanently destroyed with the lapse of time. Pollution is
intrinsically linked with adverse impacts on human and natural
environment.
b. Cost effective
No doubt, ADR mechanism is less expensive than litigation. This is an
invaluable advantage especially today that the cost of litigation in Nigeria
has soared to the extent that many litigants can no longer pursue their
cases.30 Oyesola and Odeku rightly observed that; Many poor people
cannot access the formal legal system because they cannot afford to pay
the registration and representation fees necessary to prosecute cases in the
courts. This is because payment of legal fees is probably the largest barrier
to formal dispute resolutions for many people in developing countries
and in particular by the poor in Nigeria.31
It is worse on the Niger Delta region of Nigeria where almost 80% of the
litigants live in abject poverty consequent upon loss of means of
livelihood to pollution food, water and money. The UN Development
Programme described the region as suffering from “administrative
29
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neglect, crumbling social infrastructure and services, high unemployment,
social deprivation, abject poverty, filth, squalor and endemic conflict”.
Many can hardly afford adequate legal representations when they fall
victims of pollution rather they go cap in hand asking for paltry sums
from these multinational oil companies which requests are turned down
in most cases. These companies prefer litigation because of its frustrating
attributes, especially in view of the astronomical increase in the filing fees
in the courts in Nigeria. Order 55(1) and Appendix 2 of the Federal High
Court Civil Procedure Rules, 2019 provides that for a claim of ten million
naira and above, the litigant must pay a filing fee of over fifty thousand
naira which is a precondition for the filing of the suit.32
The filing fees in the Magistrates and High Courts in Nigeria range from
three to ten thousand naira. The discouraging aspect of it is that the
payment of the filing fees or lawyer’s fees is never a guarantee that the
judgment will favour the litigant. The celebrated cases of SPDC v. Ambah33
and SPDC v Tiebo VII34 are instances. Ambah’s case lasted 19 years in the
Courts and at the end, the Supreme Court reduced N297,000.00 already
awarded to him by the two courts below as damages to N27,000.00 only
being the value of the property calculated at the time of its destruction
despite all the expenses in the 19 year litigation. The latter case also
crumbled after many years of litigation because “the respondents could
not put their case across properly”. Consequently, the poor litigants went
home without redress even when the courts acknowledged that their
means of livelihood have been lost to oil spillage.
When this is considered against the background that a particular case
could last up to four or five years, then the enormity of the financial
burden on litigants can be better appreciated. It is unlike the ADR process
where cases can be conducted effectively within weeks without the
involvement of lawyers, and the money which would have ordinarily
been spent on the lawyers in a protracted litigation is saved. Some cost
millions of naira to procure and the poor victims of pollution have no
option than to concede their rights. It gives these companies edge over the
victims. In George Ngbor v Compagnie General De Geophysique (Nig.) Ltd. &
Anor,35 the plaintiff victim lost his case because he could not afford the
32
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cost of an expert witness at the cost of one million naira (N1m) to testify
that the dynamite shot which allegedly caused the damage to his factory
was fired at a distance which was not safe. The company was able to call
such a witness who testified that the dynamite was shot at a distance
considered safe by seismic standard. Such evidence was not contradicted
and the Court relied on it.
In contrast, ADR promotes the settlement of disputes in a manner that
avoids many of the transactional costs associated with litigation. In fact,
the monetary savings achieved through ADR processes and the results
have been acknowledged in a lot of jurisdictions. In some cases, the cost
may be borne either by the government or the multinational companies
desirous of sustaining its relationship with the host communities, and not
the poor victims of pollution as in litigation.
c.
Equality in the bargaining power
No doubt, one of the factors that undermine the efficacy of the judicial
system in Nigeria is the perceived and real inequality in the bargaining
power between the parties to oil pollution claims. This is more common in
the Niger Delta region of Nigeria where the parties are most often the
poverty-stricken villagers against the multinational oil companies like
Shell, Mobil, Chevron, etc. that cause the most serious forms of oil
pollution.
The severely malnourished resources of these victims make them
susceptible to the whims and caprices of these companies. These
companies are elusive to deal with through legal mechanisms. This is
largely due to the abundant resources at their disposal to neutralize
attempts to control their behaviour. They do everything possible to
influence and obstruct the institution of legal proceedings against them.
That has led to the victims‟ distrust of the legal system which they regard
as biased and favourable to these companies.36
In some cases, when such companies are asked to pay fine as punishment,
they pay it with ease while in other cases, they may decline. The case of
Shell Pet. Dev. Co. (Nig.) Ltd. v Anaro37 illustrates where the advantaged
position of these multinational oil companies, perhaps due to the
abundant resources and connections at their disposal, has subjected the
wretched victims of pollution to a disadvantage. In this case, the victims
36
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whose means of survival have been spoilt by the activities of the oil
companies have already obtained the judgment against the companies
with N30.5m damages already awarded them by the Courts but backed by
the then military government of Nigeria, the appellants nevertheless
refused to pay the damages thereby leaving the victims without redress.
The primary interest of the Federal Government of Nigeria is the flow of
its equity shares in these companies which it relies on mainly to finance its
budget and meet its foreign exchange needs while the priority of these
companies, on the other hand, is to maximize profits for their
shareholders.38 Any other interest is subsidiary.
The case of Ogiale v Shell Pet. Dev. Co. (Nig.) Co. Ltd,39 is also instructive.
Here the respondent’s oil exploration and exploitation have led to the
impoverishment of the plaintiffs‟ land which resulted in its infertility and
low yields of crops such as maize, yam, cassava, etc. The court
nevertheless dismissed their claim not because they could not call expert
witnesses to establish their case but because such experts were not
specifically skilled in the particular field in question. The plaintiffs‟
inability to procure the services of experts does not mean that such crops,
obviously spoilt by the companies‟ activities, did not have economic
value.
Nevertheless, the plaintiffs went home without redress. Today, Nigerians
have little faith in the government as an agent of conflict resolution.
Today, the ADR has become the weapon for not only enhancing the
equality effects of bargaining but also assuaging the feelings of these
indigent victims of pollution. This involves equalizing the power
imbalances inherent in a dispute between an oil company and the victims
of pollution by the greater participant and more consensual modes of
conflict resolution. This may include:
(1) Granting the parties to the ADR independent choice of
representation, not strictly lawyers;
(2) Ensuring that the adopted procedures are targeted at achieving
fairness and equity rather than strict adherence to an unduly
burdensome or technical procedure, and
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Continuing its role through the process of supervising
implementation of any outcomes.40
With the ADR, an independent third party acceptable to both parties
is engaged. This may involve pecuniary cost but offers the greatest
assurance that the third party is impartial, skilled and best fit for that
purpose. The ADR mechanisms are unique that they may be tailored
to suit individual preferences. For the process to be successful, it has
to involve all the principal stakeholders and not solely institutions
that are established and controlled by the government.

d. Jurisdictional Convenience
With the ADR dispensation, the jurisdictional problems of litigation which
especially frustrates environmental litigants are tackled. Access to justice is
impaired where the courts are located far from the homes of those who need
them.
Today, about 80% of oil pollution cases in Nigerian courts are lost
particularly on appeal for want of courts‟ jurisdiction, the reason being that
only the Federal High Courts, as against the State High Courts, have the
exclusive jurisdiction to try almost all the oil pollution cases,41 whereas the
Federal High Courts are not enough to contain the number of oil pollution
litigants vying for their attention.
The after effect is the accumulation of cases which last for years in those
courts without being determined. It is unlike the state High Courts that are
scattered everywhere in the states and so more proximate and accessible to
these litigants than the Federal High Courts. Cases like Shell Pet. Dev. Co. v
Isaiah,42 C.G.G. (Nig) Ltd v Asaagbara,43C.G.G. (Nig) Ltd v Amaewhile,44 and
C.G.G. (Nig.) Ltd v Ogu45are a few of those cases where the litigants instituted
actions at the State High Courts instead of the Federal High Courts as courts
of first instance only to be frustrated on appeal for want of jurisdiction after
many years of litigation. In Shell Pet. Dev. Co. v Isaiah, the Supreme Court
stated unequivocally that only the Federal High Court has jurisdiction on the
matter once it is connected with mines, minerals, including oil fields, oil
mining, geological surveys and natural gas.
40
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Why Oil Pollution Disputes between Oil Companies and Host
Communities Better Resolved through Mediation?
In most developing countries, the major concern of government is to
provide essential amenities. Until the post-Rio wave of environmental
awareness, environmental protection was tantamount to conservation of
natural resources, while concerns over hazardous waste management or
control of industrial pollution were treated as obscure and an attempt to
retard the speed of industrialization.46 This blasé attitude to
environmental protection often requires a strong catalyst to jolt
governments and the populace to their responsibilities, such as the illegal
dumping in 1988, of toxic wastes originating from Italy, in the small port
of Koko, in Nigeria.47
The parties enter into the process voluntarily. The mediator manages the
negotiations without taking over,48 and all parties have equal opportunity
to make their input or to negotiate certain cherished values.49 Mediation
depends on the principles of reciprocity- ensuring open exchange of
information between the parties, and rectification- undoing past wrongs
by compensating parties for losses suffered.50 Decision-making and factfinding are jointly done,51 turning the outcome into a future-oriented pact
of compromises.
The relationship-preserving function of mediation however requires
engineering by the mediator. He must first establish his trustworthiness
beyond doubt before parties can trust him, and then one another, thus
approaching the dispute with a truly co-operative, problem solving frame
of mind.52
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Mediation is generally cheaper than litigation.53 With increasing
sophistication of environmental laws and litigation practice, ordinary
members of society can hardly afford to litigate their oil pollution cases.54
In Nigeria, the situation is aggravated by the fact that oil and gas pollution
cases have been transferred from the State to the Federal High Courts.
Worse still, there is evidence to suggest that the OGCs resort to delay
tactics to even lengthen such periods or frustrate the case.
Access to environmental litigation remains a major problem in most
developing countries. The enormity of this inadequacy is underscored by
the provisions of Principles 10 and 26 of the Rio Declaration55 which
require states to provide effective access to judicial and administrative
processes including remedy and redress. Parties seeking to litigate oil
pollution matters are often saddled with the odious task of proving
requisite standing to sue or locus standi, to be heard.56
The South African courts for instance, have traditionally adopted a
narrow approach towards locus standi. A plaintiff who wishes to sue for oil
pollution must prove the existence of a right or a recognized interest that
is direct and personal to him.57 However, the need to protect a person's
dignity58 or to avoid potential threat to a person's health59 has been held to
satisfy this requirement.
There is a general assumption that justice is not factored into mediation’s
equation, and is therefore not attainable therein. This assumption is false
and deserves detailed scrutiny. Strict adherence to unbendable laws is a
53
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method of achieving justice in litigation. Environmental disputes are often
suffused with grey areas, and the appropriate solution is rarely “black or
white”. Litigation is a rigid process that emphasises form over substance.
Parties are forced to formulate their cases to fit narrow legal definitions,
dispensing with “frills” like the historical, social, political and even
economic circumstances which place their dispute in its appropriate
context. Clearly, this approach does not serve the ends of justice and must
be avoided where it can be helped. Mediation, not only considers parties‟
rights and interests, but is also sympathetic to other concerns and
individual needs, giving a customised quality to every agreement.
Another way in which the litigation model aims to achieve justice is
through consistency, which is by applying the same treatment to the same
problem across time and space- the doctrine of precedents. While the use
of precedents may be suitable for predicting the outcome of cases, and
perhaps limiting the time that would have, otherwise, been applied to
devising new solutions, the fast pace of development of environmental
law and the uniqueness of environmental disputes to their locality mean
that what’s good for the goose may not necessarily be good for the gander.
Besides, many declarations on the environment are not binding in nature
but are simply “soft law”.60 They are therefore rarely applied by national
courts.
Oil pollution disputes are often fraught with diverse technical dimensions
for which judges possess little training.61 As a result, courts tend to avoid
delving into substantive technical areas, and end up delivering
judgements, the equitable nature of which may be questionable. 62 Where
parties hire their separate technical experts, the burden is even greater as
the courts are saddled with the odious task of wading through a maze of
technical jargon to determine which of the experts to believe.63 But in
mediation, technical details are hardly a problem for a number of
interrelated reasons.
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First, the mediator plays a neutral role, and the parties “own their case”.
This implies that the parties become the ultimate fact finders and
adjudicators, who themselves, more than the mediator, must firmly grasp
the technical nitty gritty of their dispute. Through mutual co-operation
and exchange of valid information, the parties are able to educate each
other regarding their respective positions, each becoming better
acquainted with the legitimacy of the other’s stance, and therefore more
likely and willing to compromise.64
Nevertheless, where they opt to hire technical expertise for clarification of
factual issues mediation offers the advantage that only a single source, to
be agreed between the parties, is acceptable. This dispenses with the need
for separately hired experts,65 entailing lesser costs and avoiding possible
conflict of findings. Additionally, studies have found that in pollution
cases, agreements reached by reliance on jointly obtained expert evidence,
prove more acceptable to the wider community who may have been
represented at mediation sessions by spokespersons.66
Meetings in mediation are informal, conducted in simple, everyday
language. Parties are rarely inconvenienced since proceedings are
generally organised at reasonably convenient times and places, and within
conducive settings.67 The outcome of mediation is not the ideal but the
practical. According to Colman J. in Dunnet v Railtrack,68 “mediation as a
tool for dispute resolution is not designed to achieve solutions which
reflect the precise legal rights and obligations of the parties, but rather
solutions which are mutually, commercially acceptable at the time of the
mediation.”69 The psychology of mediation is that a third party will be
able to change the social and power dynamics of the conflict situation
between the parties by providing information and knowledge, influencing
their differing beliefs and behaviours during negotiations, a process which
conquers the communication barriers between them, and ultimately paves
the way to resolving the parties‟ problem.70 The essence of mediation is
64
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the focus on the interests of parties. Parties are challenged to consider
whether they are aggrieved over the apparent subject matter or whether
the persisting conflict is in fact, about control, power or authority.71 The
mediation model emphasises the possibility of reconfiguring apparently
intractable issues in a manner that permits resolution.72 The process
provides a less traumatic approach to conflict resolution73 in sharp
contrast with the psychological brutality of adversarial litigation.
Limitations of Oil Pollution Mediation
In spite of the above account, the statistics show that only about 10% of oil
pollution disputes are actually successfully mediated.74 In general terms,
mediation is a better choice when the issues are clearly defined and the
disputants perceive that there is a balance of power between them, which
demands that the parties negotiate.75 Sometimes, matters involved in an
oil pollution dispute may be so complex, bearing on broad policy
decisions or ideological undertones. In such cases, the principles to be
mediated upon might be so crucial that the parties would obviously not
compromise them.76 It may not be wise to mediate such disputes.77 There
are some other circumstances generally recognised as foreclosing the
successful use of mediation, for instance where one party wishes to set a
precedent in the matter, or where the parties cannot make a long-term
commitment.78
Host Communities and Oil Company’s Conflicts
Crisis in the Niger Delta has increased in recent times. The key features of
these crises as Anikpo79 observed can solely be attributed to oil
explorations and unequal appropriation of what accrues from oil. It could
71
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further involve the acquisition of vast acreage, clearing of sites, and
introduction of new cultural patterns into host communities, which go
against the traditions of the community. According to Frynas, village host
community conflicts with the IOCs are important outside academic
interest because the Nigerian State is the most densely inhabited and
biggest country in Africa. Over half of the government revenue and 95 %
the country’s dollar proceeds come from oil production.80
By interrupting oil operations, the host communities make oil production
in Nigeria more difficult and decrease the value of gas and oil investment
in Nigeria. Frynas stated categorically that the Nigerian government is
facing a major challenge of resolving community violence in Nigeria. The
conflict continued even when the leader of the Ogoni people was brutally
killed by the Nigerian state. The Ogoni struggle reduced but different
tribes in the host communities stepped up their protests from 1995 and
disrupted oil production with new dimensions in oil facility abduction
and kidnapping of oil company personnel and some company staff deaths
resulted. Despite the increase in protest and abduction of company
facilities, the causes of violence such as host community neglect by oil
companies and bad company operating principles were not effectively
deal with by the IOCs and the Nigerian government.
Frynas81 stated that there were strong suggestions that Shell Oil Company
refused to pay for damages in the past with the excuses of sabotage.
Frynas82 also stated that there were valid suggestions that the damage oil
companies made to the environment in host communities was the major
reason why the host communities protested. Shell stated in a reply to
Frynas83 that it will not go back to Ogoni land to produce oil except the
people of Ogoni land approve of such intension.
Litigations against Oil Companies
Frynas84 (2000) cited many host communities court cases against the
international oil companies, among such cases were: Geosource v
Biragbara,85Shell v Tiebo VII,86Shell v Farah,87Chinda v Shell-BP.88 Frynas89
80

Ibid.
J G Frynas, Oil in Nigeria: Conflict and Litigation between Oil Companies and Village
Communities (2000) 1 LIT Verlag Minister.
82
Ibid.
83
Ibid.
84
Ibid.
85
(1997) 5 NWLR (Pt. 506) 607.
64
81

The Journal of Environmental and Human Right Law

Volume 2, Issue 3, 2022

stated that the host communities or their representatives sued the oil
companies in all these cases and not folks. The communities had
difficulties in accessing the courts; poverty was the major problem of
community access to courts in Nigeria. Frynas noted that oil related cases
in Nigerian courts do not qualify for any lawful support like other civil or
criminal cases. Host communities struggle to hire the required experts and
attorney which is expensive and taxing, most times village communities
lack money to offset the court bills while the oil companies easily hire the
best experts in Nigeria. The low income of the local people is a major
problem of community access to the court and this may be one of the
reasons why the communities resort to violence as the cheapest option.90
Environmental Mediation as a Workable Option in Nigeria
There is no one formula for predetermining whether any mediation will
be successful but some guidance may be had from experiences of
environmental mediation professionals.
The idea that meditation is African in concept and origin is substantially
widespread in the continent.91 Apart from historical accounts which are
replete with mediation activity in many regions of Nigeria,92 recent
empirical research has shown that Nigerians prefer to resolve conflicts by
informal modes, particularly mediation,93 and would more readily submit
to chiefs, headmen, elders or even religious leaders as appropriate
neutrals.94
More importantly, Nigeria has recently benefited from the global
campaign of the United States in advocating structured mediation/ADR95
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Mediation is anticipated to be a kinder, more flexibility and more
confidential system than litigation, which will ultimately enhance
understanding and communication between disputing parties. This
development is seen as long overdue judging by the gross inadequacies of
the country’s judicial system.
What is easily noticeable is the intricate manner in which mediation
introduced in Nigeria’s depends entirely on the judiciary. The pioneer
Lagos Multi-Door Court house (LMDC) established in 2002 is a first fully
fledged court-annexed mediation endeavour, first of its kind in Africa. It
adopts an all-inclusive approach to ADR in general, comprising three
“doors‟- ENE, mediation and arbitration. The multi-door concept
provides litigants with alternative “doors‟ for the resolution of their
disputes, leaving "door of litigation" as the last resort.96 Under the Nigeria
Ruleof Law Assistance Project, which is being funded by the United States
Agency for International Development (USAID) the Nigerian government
is working to establish three pilot courts the Abuja, Kaduna and Lagos
specifically for providing ADR services in those parts of the country.97
Conclusion
Mediation, though an imperfect art, is a better option for resolving oil
pollution, and related disputes between foreign oil companies and host
communities in Nigeria because it seeks amicable agreement, where
courts seek verdicts, thereby preserving the relationship between these
parties. Even without the emergence of mediation in preference to
litigation in the field of environmental dispute resolution, the likely
danger exists that these disputes may not be accurately and fairly
resolved, owing to the numerous administrative loopholes which attend
the judicial settlement of these disputes.
Through mediation, the OGCs can acquire, and continuously renew their
social license to operate. This would be evident in a reduction in the
incidents of staff kidnapping and incessant disruptions of operations. The
mediation of disputes with host communities will also provide the muchneeded global image laundering, particularly in the cases of Shell and
Chevron in Nigeria.
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Mediation can occur unless the parties to the dispute desire or at least
acquiesce in the involvement of a mediator. The varying degrees, to which
potential disputants may be motivated to settle a dispute or
restructure/manage the terms of an agreement, may explain the
difference in the use of mediation and other non-adversarial means of
dispute resolution in any setting. While OGCs in Nigeria may be
motivated to mediate oil pollution disputes because of expectations of
profit, community members may have a strong incentive to use mediators
in order to be compensated for environmental damage, and to achieve
their empowerment goals, and these two would not necessarily coincide
in every case.
To be effective, mediators in the oil and gas industry, like in other domain,
must be substantially skilled and experienced. The essence of this
requirement stems from their recognized ability to influence the parties to
reach an agreement. These mediators generally have no coercive power.
The basis of their influence essentially resides in the relationships they
create with the disputants and their expertise.
Confidentiality is the key to the success of oil pollution mediation because,
to a large extent, it guarantees the frankness of the negotiating parties and
the sincerity of communications they exchange during the mediation
process. Emphasis has been made on the point that mediation is not an
information gathering exercise. Various mechanisms abound which are
particularly aimed at obtaining environmental information.
Certain distinguishing qualities of environmental disputes justify the
granting of professional privilege to environmental mediators over and
above other mediators. These include the potential of permanent impact
which pollution may have on the human and natural environment, the
tendency of these dispute to involve government and public agencies, as
well as the tremendous expenses and time required to litigate them.
In future, it is expected that the practice of mediating oil pollution disputes
will continue to grow in the oil and gas industry, and we are likely to witness
statutory protection granted to mediators to accord them limited protection
which would necessitate that they always act in good faith. This may have
implications for the continued informal and flexible nature of mediation, as it
presently exists. However, with increased recourse to the option will come
increased testing of its potentials. It is important for members of the legal
profession to join forces with environmental mediation advocates to bolster
the fledging field, because ultimately, mediation would always be subject to
the law, and the law courts.
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Recommendations
Based on the findings, the following recommendations are hereby
suggested:
1. The National Assembly should amend the Arbitration and
Conciliation Act 1988 to give mediation a unified legal framework
in view of its importance to dispute settlement. Mediation should
therefore be made an option under the ACA for settling disputes in
addition to Arbitration and Conciliation.
2. Mediation as a means of resolving oil pollution disputes should be
embedded in every Memorandum of Understanding between
companies and host communities. The National Oil Spill Response
Governing Board established under the NOSDRA Act should be
empowered by the Act to appoint mediators where parties to oil
pollution cases opts for dispute settlement.
3. There should be an amendment to Chapter 3of the Petroleum
Industry Act; the host communities’ development to include
mediation as a means of settling disputes in furtherance to
achieving the objectives of the Chapter. Sections 234-257 (chapter 3)
of the PIA did not make provision for dispute settlement.
Mediation should therefore serve as an option where there are
disputes between the operators of the licenses and host
communities. The Board of Trustees appointed pursuant to the Act
should also be charged with the role of mediators in deserving
situations.
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THE ISSUE OF JURISDICTION IN CYBERCRIME
By
Queeneth Oroma Wokoro*
Abstract
The rise in technological invention has increased the
prospect for cybercriminals to launch their attacks on all in
sundry irrespective of the location of both the perpetrator
and the victim. In recent times the world has experienced a
shift in what it considers to be tradition crime, wherein both
the victim and the perpetrator could be found within the
same jurisdiction; to a situation where the victim and the
perpetrator could be located in different continents around
the globe, yet feel the devastating impact of cybercrime
launched against them from a distance. Jurisdiction in this
instance becomes an issue, especially concerning which of
the states has the power to prosecute the offender. Whether
it is the state where the attack was launched from or the
state where the victim resides. It is the submission in this
work that to properly nip the issue of transnational offences
like cybercrime in the bud, there has to be some sought of
international collaboration among security agencies around
the world. Secondly, the issue of jurisdiction of states has to
be down played, not with the intentions of undermining the
sovereignty of any state but with the intention of curbing
the menace of cybercrime since it is known to be a form of
crime that has rendered the issue of jurisdiction moribund.
Introduction
With the signing of the United Nations Convention against Transnational
Organised Crime in Palermo, Italy, in December 2000, the international
community demonstrated the political will to answer a global challenge
with a global response. If crimes cross borders, so must law
enforcement…1
* LL.B (ESSEX) LL.M (RSU) PhD Candidate (RSU); qowoko@gmail.com; 07067966813; 80 Ikwerre
Road, Port Harcourt, Rivers State.
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The word cybercrime is often used interchangeably with words like
computer crime, high-tech crime, digital crime, electronic crime and
technology enabled crime.2 Definitions and classification of cybercrime
varies from one commentator to the other. Although it has been argued
that cybercrime has no specific referent in law, yet it has come to enjoy
considerable currency in political, criminal justice, media, public and
academic discuss.3 It has been suggested that cybercrime is usually the
catchphrase used to encompass all sorts of criminal activities that takes
place within the cyberspace.4 Simply put, cybercrime is the misuse of new
technology to perpetrate existing crime in new ways and, engaging in a
limited variety of novel crimes.5 What this implies is that cybercrime
involves the use of computer and the internet to commit traditional
offences which are already covered by existing criminal laws and there are
also novel offences that are outside the contemplation of existing criminal
legislation.6 It has been stated that Cybercrime encompasses three
categories of offences they include
a) Crimes in which computer or computer network is a target of the
criminal activity for example, hacking, malware and denial of
service attacks.
b) Existing offences where the computer is a tool used to facilitate the
commission of crime, for instance child pornography, criminal copy
write and infringement, and
c) Crime in which the use of computer is an incidental aspect of the
criminal activity and may afford evidence of it, for example, SMS
messages retrieved from a mobile phone of a murder victim.7
In another breath Cybercrime has been viewed as a „range of illicit activity
whose common denominator is the central role played by networks of
information and communication technology (ICT) in there commission.‟8
1
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Cybercrime denotes computer-mediated activities which are unlawful or
well-thought-out to be criminal by certain parties and which can be
carried out through global electronic network.9 It is the new interactional
social environment that is now known as cyber space or virtual space that
has made this possible.
The nature of the internet has made cybercrime a global challenge,
traditionally, both the offender and the victim of crime are usually found
within the same territory. However, the internet has made that a thing of
the past, as offenders as well as victims of cybercrime can be scattered
around different continents in a single criminal transaction. According to
Article 3(2) of the United Nations Convention on Transnational Organised
Crime,10 an offence is transnational in Nature if
a. it is committed in more than one State
b. it is committed in more than one State but a substantial part of its
preparation, planning, direction or control takes place in another
state;
c. it is committed in one State but involves an organised criminal
group that engages in criminal activities in more than one State; or
d. it is committed in one State but has substantial effect in another
State.
Also, cybercrime poses a great challenge to criminal law especially when
offenders cannot be prosecuted, because the countries where the said
crime was committed has no law criminalizing the alleged offence.11
Cybercrime and Jurisdiction
Jurisdiction in this context refers to both the territorial scope of legislative
competence and the territorial limit within which the jurisdiction of a
Court may be exercised.12Criminal law jurisdiction has been viewed to
comprise of the following, jurisdiction to prescribe, jurisdiction to
adjudicate, and jurisdiction to enforce.
 Jurisdiction to prescribe is a sovereign entity's authority to make its
law applicable to the activities, relations, or status of persons, or the
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interests of persons in things by legislation, by executive act or
order, by administrative rule or by determination of a court.
 Jurisdiction to adjudicate is a sovereign entity's authority to subject
persons or entities to the process of its courts or administrative
tribunals for the purpose of determining whether prescriptive law
has been violated.
 Jurisdiction to enforce is a sovereign entity's authority to induce or
compel compliance or to punish noncompliance with its laws or
regulations, whether through the courts or by use of executive,
administrative, police, or other non-judicial means.13
The issue of jurisdiction under cybercrime is very complex. It often poses
somewhat of a challenge when an act that is carried out in a country is
considered illegal in another country. For example,a German website that
caters for the adult market in Germany was indicted in Singapore for
spreading Pornographic content without doing business with anyone in
Singapore. Also, in Belgium the same company was indicted for using
photos of children aged seventeen for pornography, which constitutes
child pornography in Belgium. While the legal age limit in German is
fourteen that of Belgium is eighteen.14
It has been long settled that the characterization of an act to be lawful or
unlawful is solely determined by the law of the country where the act was
committed;15 which implies that no nation can apply its criminal law
jurisdiction within the physical territory of another country. Therefore, it
can be safely concluded that both Singapore and Belgium have no
jurisdiction in the above examples. Another jurisdictional challenge in
cybercrime is the issue of double criminality, offenders often find safe
havens in countries that does not criminalize such offence, or have a weak
enforcement mechanism, or whose punishments is less severe when
compared to other countries. The famous „Love Bug‟ virus example is a
clear example. Onel de Guzman a Philippines national in May 2000
released the love bug virus which caused damages estimated to be
between two to ten million dollars and it affected over forty-five million
internet users, in not less than twenty countries. The Philippines at the
time had no law criminalizing the dissemination of virus, as a result he
13
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could not be extradited to any of the countries where dissemination of
virus was an offence and was badly affected, due to the principle of
double criminality under international law.16
Cybercrime as we know it today is more often than not carried out by
organised criminal groups resident in different continents around the
world. Very recently a Nigerian born Instagram influencer Ramon Abbas
also known as Hushpuppi was allegedly involved in series of cyberattacks of both financial institutions and other corporations with syndicate
groups around the world; including money laundering activities.17 He is
currently facing charges in the United States after he was extradited to the
United States by the United Arab Emirates authorities, who in conjunction
with FBI where instrumental to his arrest.18
The past few years have witnessed the expansion in the definition of
jurisdiction, which is no longer solely predicated on the physical presence
of the offender in the state wherein the offence is committed.19
Despite the expansion in the definition of sovereignty, the sovereignty of
sovereign states is still very supreme under international law. Article 4 of
the United Nations Convention Against Transnational Organised Crime
provides thus:
a) State parties shall carry out their obligations under the convention
in a manner that consistent with the principles of sovereignty,
equality and territorial integrity of States and that of nonintervention in the domestic affairs of other States.
b) Nothing in this Convention entitles a State party to undertake in
the territory of another State the exercise of jurisdiction and
performance of functions that are reserved exclusively for the
authorities of that State by domestic laws.
Under the Palermo Convention a state has the power to exercise
jurisdiction with respect to the offences established by the Convention in
the following circumstance.20
16
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i.
ii.

The offence is committed in the territory of that State Party; or
The offence is committed on board a vessel that is flying the flag of
that State Party or an aircraft that is registered under the laws of the
State Party at the time that the offence is committed.
2) Subject to article 4 of the Convention, a State Party may also establish its
jurisdiction over any such offence when
a) The offence is committed against a national of that State Party;
b) The offence is committed by a national of that State Party or a
Stateless person who has his or her habitual residence in its
territory; or
Under modern idea of jurisdiction as espoused, a nation has jurisdiction to
prescribe law with regards to the following;
(a) Conduct that wholly or in substantial part, takes place within its
territory;
(b) The status of persons, or interests in things, present within its
territory;
(c) Conduct outside its territory that has or is intended to have
substantial effect within its territory;
(2) the activities, interests, status, or relations of its nationals outside as
well as within its territory; and
(3) certain conduct outside its territory by persons not its nationals that
is directly against the security of the state or against a limited class
of other state interest.21
Jurisdictional Provision in Nigeria, Singapore and Malaysia
In the different cybercrime legislations of countries, States have employed
several approaches with respect to the extent within which their
jurisdiction applies in tackling the issue of cybercrime.
Section 50 of the Cybercrime (Prohibition Prevention Etc) Act, jurisdiction
is established where any of the listed offences under the Act is committed
(a) in Nigeria
(b) in a ship or aircraft registered in Nigeria
(c) by a citizen or resident in Nigeria if the person‟s conduct would
also constitute an offence under the law of the country where the
offence was committed; or
(d) outside Nigeria, where21
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(i) the victim of the offence is a citizen or resident in Nigeria; or
(ii) the alleged offender is in Nigeria and not extradited to any other
country for prosecution.22
Singapore Computer Misuse Act is more expansive when it provided that
(1) subject to subsection (2), the provisions of the Act shall have effect,
in relation to any person whatever his nationality or citizenship
outside as well as within Singapore
(2) where an offence under this Act is committed by any person or any
place outside Singapore
(3) for the purpose of this section, this Act shall apply if, for the offence
in question
(a) the accused was in Singapore at the material time; or
(b) the computer, program or data was in Singapore at the material
time.23
Malaysia Computer Crime Act, s 9 also provides thus
(1) the provisions of the Act shall, in relation to any person, whatever
his nationality or citizenship, have effect outside as well as within
Malaysia, and where an offence under this Act is committed by any
person in any place outside Malaysia, he may be dealt with in
respect of such offence as if it was committed at any place within
Malaysia
(2) for the purpose of subsection (1), this Act shall apply if, for the
offence in question, the computer, program or data was in Malaysia
or capable of being connected to or sent to or used by or with a
computer in Malaysia at the material time.24
In analysing the different provisions on jurisdiction of these countries
highlighted above, certain factors indicate when jurisdiction can be
exercised. They include, the location of the perpetrator, the location of the
victim, the location where the crime was perpetrated, the location of the
computer and the effect of the act.
In the Nigerian legislation it is clear according to its wordings that the
perpetrator or the victim must have an affiliation with Nigeria for her to
22
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assume jurisdiction. It is either the perpetrator and victim are Nigerian
citizens or are resident in Nigeria, or the said offence was committed in
any of Nigeria‟s borders, including ships and aircrafts.
The Nigerian legislation failed to state expressly what happens, when a
cybercrime committed outside its borders by one without any form of
affiliation to the Nigerian State has a far-reaching effect within its
jurisdiction. It has been observed that the jurisdictional provision of
Nigeria is not as far-reaching as that of Singapore or Malaysia.
The Singapore legislation assumed universal jurisdiction when it stated
that its jurisdiction applies to anyone in or outside Singapore that commits
an offence under the act, but went further to water it down, when it
further stated that the perpetrator must be in Singapore at the material
time.
The Malaysian legislation has a more universal jurisdiction when it stated
that all computer program or computer data related to the crime has the
capacity of been used by a computer within Malaysia. It is a fact that any
computer program or data can be used in any part of the world as long as
the facilities are available. Flowing from the above it can be suggested that
anyone who commits a cybercrime anywhere in the world can be liable
for the said offence within Malaysia. The only difficulty with respect to
the universality of the jurisdiction of the Malaysian legislation is whether
such crimes committed outside the borders of Malaysia can be enforced by
Malaysian authorities without infringing on the territorial jurisdiction of
another country which is sacrosanct.
The European Union cybercrime legislation focuses more on the territory
where the crime was committed25 just like the Nigerian Legislation.
The issue of jurisdiction continues to generate scuffles among nations with
respect to the enforcement of cybercrime jurisdiction. For example, the
United States Federal Bureau of Investigation (FBI) in cause of an
investigation on attack by hackers on United States businesses identified
one Vasiliy Gorshkor and Alexey Ivana both Russians as the perpetrators.
In a bid to lieu them to the United States they were invited for an
interview by a non-existent company, in cause of which information they
put in a computer used for the interview was used to obtain evidence that
linked them to crime committed in the United States from their computer
back home in Russia. Despite their argument that failure to obtain a search
and seize warrant violated the Fourth Amendment and/or Russian law,
25
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they were both found guilty and sentenced accordingly.26 Russian
authorities saw this act by the United States authorities as a violation of
Russia‟s sovereignty. Hence, they reacted by charging the FBI agents
responsible for the covert operation, for hacking into a system in Russian
soil and demanded that they be handed over to the Russian authorities by
the United States for prosecution. The United States is yet to comply to the
extradition demand.27
The controversies emanating from this case have divided opinions; with
respect to whether the United States was right in evoking its enforcement
jurisdiction, some claim that the search and seizure of evidence on
Russian computers located on Russian soil through the use of technology
violated Russia‟s territorial sovereignty.28 Others argued that it was an
acceptable exercise of enforcement jurisdiction that has the semblance of
the use of a grand jury subpoena to obtain documents located in another
country.29 Another suggestion is that it becomes a permissible exercise of
enforcement jurisdiction when data is accessible, however, where it
happens to be the case that data is protected it becomes a violation of the
principle of territoriality except where the state consents to the intrusion.30
Unfortunately no position has been held as the one to be followed,
although law enforcement agencies often bypass the protocols of mutual
legal assistance treaties due to cybercrimes tendency to cross national
borders and the evanescent nature of cybercrime evidence which therefore
requires a swift response.
Jurisdiction is often not a challenge when there is an extradition treaty
between the country where the perpetrator resides and where the impact
of the crime was felt. As law enforcement agencies from both countries
work together to ensure justice is served. In the case of the Nigerian born
Instagram star Ramon Olorunwa Abbas popularly known as “Ray
Hushpuppi” who resided in United Arab Emirate but carried out his
cybercrime activities across different continent particularly in Europe and
the United States. According to an affidavit by the United States Federal
26
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Bureau of Investigation (FBI) one of the alleged victims of his many crimes
was the client of a New York based law firm, which lost almost a million
dollars in 2019.31 He was also accused of being one of the conspirators in a
chain of criminal gang to steal up to $124 million from an unnamed
English Premier League club and money laundering to safe havens. It took
the concerted effort of the Dubai Police and the FBI to track him for
months and finally arrest Ray Hushpuppi before he was extradited from
UAE to the United States for prosecution where if found guilty stands the
chance of being jailed for up to 20 years.32 In the above case, the
extradition process was seamless because of the understanding between
the United States and the United Arab Emirates.
In another breathe, the arrested felon, was able to name one of his
accomplices that happens to be a Nigerian citizen. The United States has
since requested that Abba Kyari be extradited to the United States to be
tried alongside Raymond Husspupi for the alleged offence. Nigeria and
the United States have an extradition Treaty, by virtue of the Extradition
Treaty signed between the United Kingdom and the United States dated
the 22nd of December, 1931. The said Treaty came into force on the 24th of
June, 1935. Article 16 of the Treaty made it applicable to all British
colonies which Nigeria was one of at the time.33 Unfortunately, Abba
Kyari is yet to be extradited to the United States, after a protracted delay
on the part of the Attorney General of the Federation. Abba Kyari is
currently facing criminal charges for his involvement in a drug deal.
Which occurred later in time, hence his extradition is forestalled, despite
the fact that the Attorney General of the Federation has now assented to
his extradition.
Conclusion
It is still the practice that the jurisdiction of states is mainly based on the
principle of territoriality, which highlights the sovereignty of a state. The
issue of sovereignty is taken seriously by every State irrespective of the
size and strength of the State.
Enforcement remains the most challenging aspect of jurisdiction in
cybercrime and if not properly tackled the issue of jurisdiction will
31
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continue to be a clog in the prosecution and investigation of cybercrime at
every level. Hence the issue of cybercrime will continue to bedevil the
international community. It is therefore imperative for stakeholders at all
levels to come together which include States, large corporations and
international organizations irrespective of their differences. In other to
tackle the issue of jurisdiction with the view of introducing an
international treaty on cybercrime, this will help in curbing the challenge
the trans-nationality of cybercrime poses.
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INTERNATIONAL ENERGY SECURITY:
SELECTED INTERNATIONAL LAWS FOR GAS SUPPLY TO
REPOWER EU AND PRACTICAL RECOMMENDATIONS
By
Michael Wachukwu* and Onari Awo Tariah**
Abstract
Russia's invasion of Ukraine aggravates energy insecurity and
drive gas prices to unprecedented levels. As Europe becomes
independent of Russian oil and gas, the need to diversify gas
supply to Africa and Nigeria in particular who accounts for about
65% of global gas flaring becomes imperative despite the legal
and structural challenges. This research considered Nigeria’s gas
reserve and supply to meet current demands in line with
international laws. The fundamental and doctrinal research
methodology were adopted to analysis emerging trends and issues
in pipelines and vessels transportation of gas to determine the
more viable option based on existing laws, regulations and
policies. It was observed that Nigeria has unequantité excessive
of gas if the modus operandi for transportation is adequate, but
Nigeria’s socio-political reality is not different from the reason
EU is cutting off from Russia’s gas. The need to review existing
laws and empower relevant institutions to ensure efficient
management of gas supplies to meet long-term market demand
was recommended.

Key Words: Energy, LNG, Pipeline, Vessel, Sweet Crude, European Union,
REPower EU
1.
Introduction
“We must become independent from Russian oil, coal and gas. We simply
cannot rely on a supplier who explicitly threatens us. We need to act now
to mitigate the impact of rising energy prices, diversify our gas supply…” 1
- European Commission President Ursula Von Der Leyen
*Michael Wachukwu is a research assistant with the faculty of law, Rivers State University,
Port Harcourt, frenchclubfc001@gmail.com The author is a translator with the Institute of
translation and interpretation
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Russia's invasion of Ukraine has aggravated the security of supply
situation and driven energy prices to unprecedented levels. For the
remaining weeks of this winter, Europe has sufficient amounts of gas, but
we need to replenish our reserves urgently for next year. The Commission
will therefore propose that by 1 October, gas storage in the EU has to be
filled up to at least 90%. We have also outlined measures to protect
European households and businesses against the impact of the
exceptionally high prices.2
European Commissioner for Energy, Kadri Simson
“We don’t intend to be isolated; it is impossible to severely isolate
anyone in the modern world, especially such a vast country as Russia.”3
Russian President Vladimir Putin
“Nigeria would like to be reliable partners to solve the energy
problem in Europe and we can only achieve this by working
together. It is only when investment in these areas is increased that
Nigeria can meet that obligation… We have a lot of gas in Nigeria. We
were actually going to look for crude oil and we found gas, and in that
process of accidental discovery of gas, we have found about 206 tcf. So,
the belief is that if we really aim to look for gas dedicatedly, we will
find up to 600 trillion cubic feet of gas.”4
The energy crisis exacerbated by tensions with Moscow is pushing Europe
to look elsewhere for more natural gas. It is not just a problem of finding
more countries to supply the gas, but also a question of how to get the gas
to member states. Europe depends on imports for its natural gas and this
can only arrive through two routes: either through pipelines that
guarantee the security of supply at a lower cost or through liquefied
natural gas carriers which allow purchase in a global market at a
reasonable cost. Currently the EU imports 90% of its gas consumption,
with Russia providing around 45% of those imports, in varying levels
across Member States. Russia also accounts for around 25% of oil imports
and 45% of coal imports. The Commission proposes to develop a
2

Ibid.
th
Emily Crane, in New York Post, April 12 2022, ‘Putin shrugs of sanctions, says Russia isolation
‘impossible’, <www.nypost.com>
4
th
Emmaneul Addeh, in This Day, March 27 2022, ‘Russia-Ukraine War: Nigeria ready to step in as
Alternative Gas Supplier to Europe, says Sylva’ <https://www.thisdaylive.com/index.php>
3
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REPowerEU plan that will increase the resilience of the EU-wide energy
system based on two pillars: Diversifying gas supplies via higher
Liquefied Natural Gas (LNG) and pipeline imports from non-Russian
suppliers and for this, Africa5 is EU’s best option.
The thrust of this paper is to examine the desirability of Nigeria’s oil and
gas and highlight laws and institutions regulating its supply abroad
through vessels and pipelines and recommend efficient management of
inherent challenges therein to meet long-term market demand.6
2.

Conceptual Review

2.1
Energy
Energy (non-renewable) is fossil fuel that diminishes overtime and
cannot replenish themselves.7 Fossil fuels could be referred to as
hydrocarbons in tar (or oil) sands in gaseous or liquid form found in
subterranean pools or reservoirs in microscopic gaps beneath
sedimentary rocks near the earth's surface. Some examples such as
petroleum, natural gas, coal may be processed into products like diesel,
jet fuel, heating oil, petrochemical feedstock, asphalt, waxes, lubricating
oil and other products.8
2.2
Sweet Crude
Sweet Crude is Crude Oil that contains very low sulfur, hydrogen sulfide,
and carbon dioxide. It is sweet.' as it is not only easy to process but also
yields high-quality products, its low sulfur content enhances higher yields
of refined petroleum products with fewer impurities. Nigeria’ Crude Oil is
renowned world-wide as very “sweet”.
2.3
Pipeline
Pipeline refers to the components of any tubular network used to
transport petroleum, including pipes, valves, pumping and compressor
plants, as well as other pipe-related equipment.9 Pipelines are series of
5

Deutsche Welle, ‘Europe looks to Africa to fill Natural Gas Gap,’ <https://amp.dw.com/en>
Nigeria is the fourth gas supplier to Europe. At least 40 per cent of the Nigerian LNG is
currently exported to Europe.
7
Dan Kasper and John A. Dutton, e-Education Institute, College of Earth and Mineral Sciences,
the Pennsylvania State University.
8
US Energy Information Administration, ‘Oil and petroleum products explained’
<https://www.eia.gov/enrgyexplained/oil-and-peroleum-products> accessed 21st march 2022.
9
PIA, 2021, s 318.
6
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pipe channels mostly constructed underground and used for
transportation and distribution of fluids over long distances with valves
and pumps for the control of fluid movement such as crude oil and
natural gas.
2.4
Vessel
Vessel is defined as a barge, lightweight, mobile platforms, or other
floating vessel. It could be and an air-collusion vehicle or other
comparable craft employed in water traffic.
2.5
European Union
The European Union (EU) is a 27-country economic and political union. It
has an internal (single) market that lets capital, goods, and services to flow
freely between member states. The EU operates a Court to give effect to
the laws of the EU Parliament and ensure uniform compliance amongst
member states of rules, policies, regulations and any legal instrument of
the Union.
2.6
Liquified Natural Gas
Liquefied natural gas is obtained mostly through condensation at near to
atmospheric pressure at a temperature of minus 162 degrees Celsius.10 It is
a colorless, clear, and non-toxic liquid that forms when natural gas is
cooled, the cooling process shrinks the volume of the gas up to 600 times,
making it safer and less difficult to store and ship. LNG will not ignite in
such form, so it becomes safe for long-distance transportation even in
unfavorable climates or under heavy pressure.
2.7.1 REPowerEU
REPowerEU is the European Union cooperation project towards more
economical, secure, and long-term energy independence from Russian
gas. The project seeks to expand gas supplies from alternative sources by
boosting LNG imports from non-Russian suppliers, as well increasing the
volumes of biomethane and renewable hydrogen production and
shipments to EU countries. In the present Russian face-off, the EU project
is committed to buying gas ensemble and in bulk as one Block so as to
bargain for cheaper prices and ensure homogenous and equitable supplies
amongst member states. REPoewrEU project intends to reduce fossil fuel
10

PIA, 2021, s 318.
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use in homes, buildings, industry and the power system by improving
energy efficiency, increasing renewable fuels and electrification, and
tackling infrastructural inadequacies.
3
Investing in Nigeria Oil and Gas
The Nigeria’ sweet crude oil is in high demand for its low sulfur content,
simple refining and greater yields. Furthermore, the cost of refining is low
and commercially viable. With sweet crude oil, the refining processes are
inexpensive and less cumbersome when compared to other blends, and
extracts require fewer treatments after distillation. It is also environment
friendly because it contains fewer sulfur contents and releases fewer
contaminants into the atmosphere during its refining process. It attracts
high demand and invariably a higher selling price; most buyers prefer
their finished products because they contain fewer impurities.11
Nigerian Midstream and Downstream Petroleum Regulatory Authority
(NMDPRA) has revealed that Nigeria’s proven natural gas reserves have
risen to 209.5 trillion cubic feet (tcf) as of January 1, 2022. The new figure
represents a major increase of 2.97tcf in proven natural gas reserves and
1.42 percentage increase from the 206.53tcf recorded in 2020. However,
while Nigeria is currently a major player in the European gas market,
there are enormous technical and legal constraints and the country will
miss its 2025 objective. As a consequence of the infrastructural challenges
and the ongoing concerns about dependability and efficacy, Nigeria is
frequently presented with a conundrum whether oil prices rise or fall.
While an increase in the price of crude oil stabilizes government revenue
because the country lacks a functioning refinery, subsidies on petroleum
products decrease when the price of crude falls.
3.1
Transportation of Gas to Europe by Rail, Sea or Road
Transportation of Oil and Gas is the movement or carriage of crude oil,
natural gas, condensates or their associated products from one point of
the petroleum value chain to other using carriers. The shipment is done
through several methods. It could be pipeline, trucks, rail or vessels.12 For
11

Tankfarm Nigeria, ‘Why is sweet crude oil better than sour crude?’
<www.tankfarmnigeria.com/sweet-crude-oil/amp> accessed 14th November, 2021.
12

API, ‘Transporting Oil and Natural Gas’ <https://www.api.org/oil-and-natural-gas/wellsto-consumer/transporting-oil-natural-gas> accessed 11th November2021.
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effective gas distribution or export purposes, natural gas is transported
through
vessels,
ships,
tankers
but
especially
interstate
13
pipelines. Tankers, trains, and pipelines have all proved to be reliable,
efficient, and cost-effective ways to connect petroleum supply and
demand. Crude oil is transported from producing regions to a port
loading terminal by supply-end pipelines and trains. The crude oil is
subsequently transported by tankers to pipelines that connect to refineries
which transform the raw material into useable products.
Sea trucks the other hand are vessels used in the supply chain on vast
bodies of water.14 In Nigeria, LNG affordability and availability can be
sustained by reliable transportation system through pipeline and oil
tankers on land and vessel on waterways. Each of these modes are
preferable based on distance15 involved and merits of the particular
transaction in terms of funds, manpower and security issues.16
3.2
Transportation by Pipelines: Setbacks and Advantages
The setbacks inherent herein include corrosion of pipelines due to age or
lack of maintenance, pipelines vandalism from indigenes unrest, a
recurring phenomenon that security operative alone cannot control except
with aid of community partnership. There is also the issue of pollution
coupled with environmental and safety risks affecting the air, land and
water resources17 resulting in destruction of the biosphere, pollution
through emissions and waste disposal diminishing terrestrial species.
Youth restiveness due to marginalization occasion pipeline vandalization,
sabotage, diversion and oil theft, the incidence of pipeline blow-up is not
fake news, frustrated indigenes vandalize pipelines at will to siphon crude
oil for local refining,18 expatriate oil workers are kidnap targets for
financial or political ransom.
13

M Kristina, The U.S. Gas Pipeline Transportation Market: An Introductory Guide with Research
Questions for the Energy Transition (EDF, EDP: 2021) 5.
14
H Cremer and Others, ‘Access to Pipelines in Competitive Gas Markets,’ (2003) (24) (1) Journal
of Regulatory Economics, 7-21.
15
T P Samuel, ‘Oil History: The Van Syckel Pipeline’ <www.petroleumhistory.org/oilhistory>
accessed 16 November 2021.
16
Any mode of transportation aforementioned which offers public services is known as common
carrier that generally provide standard quality transportation services in the distribution chain.
Common carriers should render services on the basis known to common law as ‘‘The Cab Rank
Rule’’.
17
th
NNPC, Paper on Pollution Prevention 1981 <www.sciencedirect.com> accessed 26 November
2021.
18
This is the illegal crude oil refining business known as Kpo Fire in southern Nigeria.
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Pipelines layout in a country that has wide geography poses its peculiar
challenges as it could be capital intensive and require technological
knowhow where the topography poses unique difficulties. The current
pipeline web in Nigeria is more of colonial technology that is incapable to
stand the test of current demand. An overhaul of these infrastructure is
not recommended neither is a refurbishing which has been the norm,
rather, the will to do the needful which the Nigerian minister for state for
petroleum refers to as adequate foreign investment in building modern
infrastructure in Nigerian energy industry, not just physical infrastructure
but investing in human capital to develop indigenous expertise and the
institutionalization of social justice to allay the fears and meet legitimate
needs of members of host communities of petroleum resources.
Despite the above setbacks, transportation of gas through land has
multiple advantages as pipelines are easily connected to railways and are
more durable. Also, pipelines make it easier to access remote locations,
cover large distances, are more economical and can supply huge
quantities to rail tankers which can travel longer distances. More so,
pipelines are easier to maintain and cost effective to monitor, pipelines
have greater capacity to convey large quantities of product, it is a weatherfriendly gas transport system in as much as the pipeline are underground,
it could be best for short distance transportation of gas with shortcuts and
track-swaps positions, the energy and man-power demand for its
maintenance after construction are minimal, apart from leakages and
ruptures of pipes, the environment is unperturbed during gas
transportation through pipelines and there is less carbon footprint on the
environment from minimal oil spill during transit. It is interesting to note
that local indigenes and host communities19 are so docile and easily
manipulated that even the worst form of economic and environmental
exploitation is said to be a “Welcome Development” so the federal
government and multi-national energy companies can always get away
with their civil and criminal liabilities; this peculiar advantage have
enriched multi-national oil companies and their Nigerian accomplices and
kleptocrats for several years now to the perpetual detriment of indigenous
people of the oil and gas producing communities; a state of affairs the EU
should also frown at.20
19

PIA, 2021, Chapter 3, and s 318, for the definition of Host Communities.
There are trade impediments, corruption, official violence and gross violation of human rights
against petroleum and energy producing communities submerged in misery and violence which
threatens Nigeria’s corporate existence.
20
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3.3
Transportation by Vessel: Setbacks and Advantages
Oil shipping otherwise called transporting of oil by sea accounts for
nearly a third of global maritime trade. Marine vessels are specially built
watercrafts of varying sizes and capacities. Tankers and barges can be
used for transporting cargoes and passengers in the maritime industry.21
The main components of an LNG tanker are the boiler and pump rooms.22
Most of the LNG exports occur at an international level thus using
customized ships or vessels across the ocean known as tankers become
necessary.23 Transportation of gas by Sea poses its risks to human health
and the environment. By the provisions of Article 193 of the United
Nations Convention on the Law of the Sea (UNCLOS), states are
responsible for protecting and preserving the marine environment and are
liable for negligence resulting in pollution.24
Vessels such as oil tankers are the predominant means of oil and gas
transportation as they can travel long distances. Ocean tankers25 may
transport raw crude to refineries while others are built to transport only
refined oil. Vessel transport boosts a country’s economy by generating
revenue, creation of employment for vessel captains, chief engineers,
seamen, field petroleum engineers, technicians, security personnel and so
on. It makes for transfer of technology, national development and robust
international trade.
However, oil spills in marine transport cause more damage than in
terrestrial ecosystem as oil mix easily with water and spread more rapidly,
the toxics in this chemical quickly concentrate in water and move up the
food chain contaminating the food crops and aquatic life, 26this sad reality
is a reoccurring phenomenon in oil producing communities in southern
Nigeria. Also, the small size of a vessel can pose some limitations when
issues of quantity arise. Vessels are also less environment friendly in terms
of pollution through greenhouse gas emissions and waste disposal on the
seas. There is need therefore for investigation of the regulatory framework
of oil and gas transportation supply in Nigeria.
21

th

H Mark, Tanker Operations, a Handbook for the Person-in-charge (4 edn, Centreville, MD:
Cornell Maritime Press, 2001) 23.
22
Discovery LNG, “shipping ad transportation,” <www.phpk.com?pdf/LNGindustry2008.pdf>.
23
Tosaka, Wikimedia Commons, “LNG Tanker, PNG,” (2008).
24
UNCLOS, pt XII, s 1.
25
Vessels, tankers and ships are words used interchangeably in this context for shipping of oil
and gas on sea.
26
A PPokapu, Cleaning Up Oil Spills (Sciences LearningHub, ABT 2012), 34-39.
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3.4
Legal Framework for Transportation and Supply of Oil and Gas
The legal regime governing transportation of oil and gas, particularly across
territorial boundaries and jurisdictions is a combination of international,
regional and national laws specific to the transport mode. These laws are
guided by the concerns for protection of terrestrial and marine environment,
maintenance of peace, safety and security along oil and gas transit routes,
efficiency of navigation and political and economic considerations by states.
It is developed from traditional sources of international law: treaties,
conventions, internationally recognized and practiced customs and principles
and the decisions of courts of competent jurisdictions.
The international legal regime imposes some rights, duties and obligations on
Flag States, Port or Coastal States, Ship owners and the Masters in the
transportation of oil and gas through vessels as well as on host and transit
states for transportation of gas by pipelines.

3.4.1 Domestic Legal Framework
3.4.1.1 Constitution of the Federal Republic of Nigeria 1999,
(As Amended)
The Constitution of the Federal Republic of Nigeria (CFRN) empowers the
National Assembly to make laws in respect of matters related to oilfields, oil
mining and natural gas. The CFRN is the grundnorm and principal legal
framework for all causes and matters in Nigeria27 this includes petroleum
resources prospection and all activities attendant thereto including legislation
governing transportation of petroleum and settlement of commercial
disputes therefrom.28 The CFRN provides that all minerals, mineral oils, and
natural gas on, under, or upon any land in Nigeria, territorial waters, and the
Exclusive Economic Zone of Nigeria are vested in the Nigerian federal
government.29
The provision of the CFRN30 regarding ownership of petroleum resources
provides that the National Assembly has exclusive ownership and
management of natural resources, according to item 39 of the Exclusive
Legislative List. This is known as exclusive legislative competence over
natural and petroleum resources.31
27

CFRN 1999 (as amended), s 1 (1).
M W Saint, ‘Dispute Settlement Mechanisms in Nigeria’s Petroleum Industry: Appraisal of
National and International Legal Framework’, (2022) (2) (3) Journal of International Trade Law
and Contemporary Issues.
29
CFRN, s 44 (3).
30
Ibid.
31
Ibid, sch II, pt I.
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The CFRN further provides against unlawful expropriation of interest in
immoveable properties that any person including investors in the
petroleum industry may hold:
No moveable property or any interest in an immoveable property
shall be taken possession of compulsorily and no right over or
interest in any such property shall be acquired compulsorily in any
part of Nigeria except in the manner and for the purposes
prescribed by law that, among other things requires the prompt
payment of compensation, therefore; and gives to any person
claiming such compensation a right of access for the determination
of his interest in the property and the amount of compensation to a
court of law or tribunal or body having jurisdiction in that part of
Nigeria.32
Transportation of oil and gas is according to this Law is governed by the
minister of petroleum resources that is empowered to make orders, rules
and regulations in this regard. Hence Nigeria is a signatory to various
international treaties and conventions; any legal instrument signed and
duly ratified by the National Assembly33in accordance with the provision
of the CFRN becomes domesticated to possess the force of a national
law34. It therefore suggests that legislative competence in Nigeria’ oil and
gas industry is in the jurisdiction of the federal executive as well as the
federal legislature.
3.4.1.2 Petroleum Industry Act, 2021
The Petroleum Industry Act35 governs the transportation of gas through
pipeline; which is in the purview of midstream and downstream sectors.
The Act36 provides for the licensing and permits37 for activities undertaken
by various stakeholders subject to any and all relevant laws, terms, and
conditions. The licenses authorize the holders to:
32

Ibid, s 44.
Nigeria’s National Assembly is a bicameral established by virtue of section 4 of the CFRN, it is
made up of a Senate of 109 members and a House of Representative of 360 members elected for
a four years renewable term.
34
(n 29), s 12 (1).
35
The Petroleum Industry Act 2021 is the extant legislation in Nigeria that provides legal,
governance, regulatory and fiscal framework for the Nigerian petroleum industry, the
development of host communities; and for related matters.
36
PIA, 2021, No 6.
37
Ibid, s 125 (1).
33
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(a) establish, construct or operate a facility for the processing of natural
gas;38
(b) establish, construct or operate a facility for the storage of natural gas;39
(c) establish, construct or operate a gas transportation pipeline;40
(d) engage in bulk transportation of natural gas by rail, barge or other
means;41
(e) operate a gas transportation network;42
(f) establish, construct or operate a terminal, jetty or other facility for the
export or importation of natural gas;43
(g) engage in wholesale gas supply; or44
(h) engage in the construction or operation of petrochemical or fertilizer
plants.45
The Act further provides for the grant of gas transportation pipeline
license.46 The Authority shall in granting such license take into account the
potential demand for its use among other issues47 such as the duties of the
holder of a transportation pipeline license,48 the holder is under obligation
to refrain from engaging in acts that, in the Authority's judgment, may
prohibit, limit, or skew competition in the industry. Section 137 of the Act
outlines the requirements for a gas transportation pipeline permit, which
may be a low-pressure pipeline in whole or in part with the Authority's
consent. The Act also establishes the requirements for obtaining a
transportation network operator license as well as the general
responsibilities, powers, and criteria that must be met by a transportation
infrastructure operator license.49
The Act also provides for license to transport petroleum products.50 Upon
grant of license to a qualified person, the holder of such license has an
38
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40
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exclusive authority to have, establish, operate, and maintain a gas and
petroleum liquid transportation pipeline within a route indicated in the
permit for his own benefit with third-party access arrangements or as a
common carrier as described in the agreement license.
The Act provides for the responsibilities of a pipeline owner for petroleum
liquids transportation. A transportation license is considered granted if
the following conditions are met:
1 The holder shall not supply gas to customers on its own account or
own pipeline where the license is issued on a common carrier basis;
2. a licensee operating on its own account, who is an affiliate of a
lessee, may own, or the affiliate may own the petroleum liquids in a
petroleum liquids transportation pipeline for the purpose of
removing petroleum liquids from the lease or own the natural gas
transportation pipeline, for purpose of;
3. connecting marketable natural gas produced in afield under a lease
with an affiliate to another gas transportation pipeline or gas
transportation network, and
4. transporting natural gas to a plant for conditioning or processing
natural gas from fields under lease with an affiliate.
5. The Authority grants special powers or authority to a gas and
petroleum liquids transportation network operator to facilitate the
conduct of its licensed activities.51
6. The power to request and obtain from the shipper information
required to operate the nominations and balancing mechanism to
operate the network facilitate competition.
7. The right to recover, on the basis of an invoice, expenses reasonably
incurred in undertaking its licensed activities, subject to any
conditions imposed by the Authority with respect to the level and
structure of its charges; and
8. To purchase petroleum liquids for its own operations for purposes
such as testing and commissioning of facilities, compression
purposes and line fill.

51

Ibid, s 140.
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In situations where third parties’ own certain gas and petroleum liquids
transportation pipelines in the gas transportation network, the owners
shall be paid by the gas transportation provider the tariffs calculated for
non-operating owners of the pipelines, as well as the gas transportation
company shall mediate disputes on all issues which arise between
purchasers, suppliers, and gas aggregator.
3.4.1.3 Coastal and Inland Shipping (Cabotage) Act,52 2003
This Act strictly provides that only such a vessel completely owned and
staffed by a Nigerian citizen and constructed and registered in Nigeria, is
permitted to participate in internal coastal transportation of freight and
people inside the coastal territorial inland waters, or any point within the
seas of the Nigerian coast and exclusive economic zone of Nigeria. The
Act also stipulates that foreign owned and foreign crewed vessel shall not
participate in the domestic coastal trade without license and
authorization.53 Also, registration of vessel is provided for exhaustively in
the Act.54
3.4.1.4 Oil in Navigable Waters Act, 1968
This Act establishes the conditions of the International Convention for the
Prevention of Marine Pollution and makes measures for its enforcement in
Nigeria's navigable waterways. The Act makes it illegal to discharge any
oil into designated maritime regions. All sea within fifty miles of land and
beyond Nigeria's territorial seas, as well as other places mentioned by the
Act's schedule, are banned areas of the sea. In addition, it provides that if
any oil or mixture containing oil is discharged into waters to which the
section applies from any vessel, or from any place on land, or from any
apparatus used for transferring oil from or to any vessel (whether to or
from a place on land or to or from another vessel), then subject to the
provision of the Act liability is incurred by; (a) if the discharge is from a
vessel, the owner or master of the vessel; or (b) if the discharge is from
apparatus used for transferring oil from or to a vessel, the person in
charge of the apparatus, would be guilty of an offence under this section
and be punishable under section 6 of the Act by a fine of N2,000.00.55
52

There is currently a bill on the floor of the national assembly to amend this Act. This bill is
known as Coastal & inland Cabotage amendment Bill 2020.
53
(n 36), s 21.
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3.4.1.5 Oil Pipelines Act, 1956
By section 4 (1) of the Act,56 any person may make an application to the
Minister in accordance with the provisions of the Act and or any
regulations made thereunder for the grant of a permit to survey the route
for an oil pipeline for the transport of mineral oil or natural gas to any
point of destination to which such person requires such oil, gas or product
to be transported for any purpose connected with petroleum trade or
operations.57
3.4.1.6 Oil Terminal Dues Act 1969
The Act provides that if any oil or mixture containing substance is
discharged into any part of the territorial waters of Nigeria from a
pipeline or any apparatus used for transferring oil to or from a vessel, or
from a vessel the owner of the pipeline or the vessel or the person in
charge of the operation shall be liable to criminal conviction.58
3.4.1.7 Merchant Shipping Act (MSA) 2007
The MSA provides for licensing of ships or vessel trading in Nigeria.59
Every Nigerian-owned ship must be registered.60 The Act also provides
for the prevention of pollution from ships.61
3.4.1.8 National Gas Supply and Pricing Regulations (NGSPR) 2008
The NGSPR established the Department of Gas Resources to among others
things, grant permits and licenses for the gas business, set standards and a
code of behavior for all gas companies, and assure fair and transparent access
to gas transportation network.62
3.4.1.9 Crude Oil (Transportation and Shipment) Regulations 1984
The regulation makes strict prohibitions regarding part cargo or carrying
dead fright63 with exceptions, this is to prevent crude oil theft by transporters.
The usual practice of topping is prohibited.64 Strict prohibition of ballistic
tanks for loading of crude oil is provided.65 The regulation also provides for
56
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proper documentation, and verification of the capacity of a carrier.66 These
measures are to minimize the incidence of product theft as it is impossible to
control because most times sabotage and theft has official endorsement from
power brokers.

3.4.1.10 Nigerian Maritime Administration and Safety Agency Act67
(NIMASAA)
The NIMASA was established by the NIMASA Act 2007.68 The purpose of the
agency is to build indigenous commercial shipping in international and
coastal shipping commerce, as well as to enhance maritime safety, security,
pollution prevention, and maritime labor management matters. The Act
provides for all sea-going vessels involved in the carriage of goods or cargo
in Nigeria to be registered.69
4.

Selected International Legal Framework

4.1
The United Nations Convention on Law of the Sea (UNCLOS) 1982
The UNCLOS provides for a legal framework under international law for the
construction, operation and protection of off-shore cross-border gas
pipelines.70 International treaties govern the parties concerned by stipulating
rules and principles of equal treatment and non-discrimination, freedom of
transit and non-interference.71 Marine vessels transporting oil and gas must
be seaworthy72in order to protect the maritime environment from pollution.
High seas are not exclusive, they are open to use by all states subject to due
regard to the general interest of all states and in compliance to the provisions
of the Convention73which gives all States the right to install underwater
cables and pipelines on the Continental Shelf and at sea. There are restrictions
prohibiting coastal governments from derogating their authority over cables
and pipelines built or utilized for the exploration, exploitation, or
management of man - made islands, structures, or facilities under their
jurisdiction.74
66

Ibid, s 5 and 6.
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4.2
Energy Charter Treaty (ECT) 1994
A major aim of the ECT is the trans-border transportation of Energy
without discrimination or hindrance, this is key to energy supply to
Europe from Africa, because of the transit route which is generally volatile
or landlocked states of north Africa. The ECT safeguards protect free
trade75 and secure uninterrupted energy supplies even when a dispute
arises76 thus protecting investments in all countries of signatory states
from expropriation. These states are subjected to the provisions of the
General Agreements on Tariffs and Trade (GATT), which provides for
trade globalization.77
4.3
The World Trade Organization (WTO) Rules
The WTO and GATT regulations dictate that WTO members provide any
advantage, benefit, privilege, or immunity conferred to any product
originating in or intended for any country to identical products
originating in or destined for all other WTO members' territories. The
rules provide for free international transit through members territory free
from any restrictions.78 That is apart from administrative and incidental
expense, WTO members cannot charge custom duties or tariffs for
petroleum passage through their countries.79
4.4
The West African Gas Pipeline Project Act2005
The West African Gas Pipeline Project Act (WAGPPA)80 is an effort to
improve gas supply in West African states involved in the WAGP
project.81The pipeline begins as usual from the Niger Delta Escravos
region to Cotonou, Lomé, Tema, Takoradi and ends at Effuse in Ghana.
The WAGP project undertakes activities such as gas pressure regulation,
gas pipeline installation and metering, engineering, procurement and
construction. The Act established and empowers the WAGP company to
enter contractual relations with third parties in its right,82 and the pipeline
system will be built and operated under the terms of a ministerial
75
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Shan W, ‘Towards a Common European Community Policy on Investment Issues’, (2001) (2)
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license.83 The project is administered under a joint venture agreement, the
partners are: Federal Republic of Nigeria' Ministry of Petroleum
Resources, Republic of Benin' Ministère des Mines, de l’Energie et de
l’Hydraulique, Ministère de l'Equipement, des Mines, de l’Energieet des
Postes et Télécommunications de la République de Togo and the Ministry
of Energy of the Republic of Ghana. The project operates as a single
business entity across the partner countries with a uniform fiscal regime in
respect of agreement on revenue sharing, vat exemption, custom duty and
tax harmonization. Western European countries have the option to tap gas
from any of the partner countries of the WAGPP based on proximity or
favorable diplomatic relations.
4.5
The Trans-Sahara Gas Pipeline Treaty 2009
The Trans-Saharan pipeline84 is a gas pipeline network from Niger Delta85
in Nigeria through Niger to Algeria where it will be linked to a lager web
of pipelines such as the Maghreb-Europe Gas Pipeline and the Medgas
Pipeline. Oil and Gas giants in Europe (Russian Gazprom, France Total (S,
A), Italy’s Eni, (S.P.A), and Dutch Shell) have indicated interest to become
joint operators of the project.86 Nigeria, Niger, and Algeria signed an
agreement this year to revive the project to meet current energy demand
of Europe who can benefit from the over 30 billion cubic feet, bcm of
natural gas expected to be transported annually by this project.
4.6 Alternative International Oil and Gas Pipelines from Africa to Europe

Other major African Gas Pipeline Projects which Europe is entitled to
benefit from to assure sustainable gas supplies for the EU market includes:

83

Ibid, s 10.
The operators of the project are Sonatrach and NNPC holding 90% stake with Government of
Niger holding 10%.
85
The gas pipeline of 4,128km taps gas from Warri in Delta State: A poverty capital in West Africa
despite the excess oil and gas production form the region over seventy years now thus creating
militancy, insecurity and destruction of live and livelihood. This sad reality is replicated in
virtually every oil and gas producing communities in Niger Delta of Nigeria. Europe plugs off from
Russian gas as the latter aggress Ukraine, and plugs in to Nigeria’s gas because of the 61 years of
successful exploitation and destruction of lives and livelihood, environmental, socio-economic,
psychological and physical aggression of the Niger Delta Nation; host of the oil and gas, without
sincere compensation. It is trite that these communities have become some of the most
inhabitable regions in West Africa.
84
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The Maghreb-Europe Gas Pipeline which supplies natural gas to
Morocco, Portugal and Spain. Despite the political and diplomatic
rift between the parties, there seems to be Green light on new
partnership for resumption of gas supplies.87
The Nigeria- Morrocco gas pipeline that could greatly enhance gas
supply to Western European countries.
The green stream gas pipeline connects from Western Libya to the
island of Sicily in Italy. Libya can extend this project to tap more gas
from neighbouring African countries to increase its’ supplies to
Europe.
There is also the Algeria- Italy gas pipeline. This is another avenue
for Europe to secure African Gas for its’ domestic market.

There are other major International web of gas transportation in Africa
which if sufficient efforts are made to overcome the present legal, political,
technical and administrative challenges, there will be major improvement
in International Energy Security to meet present and future challenges.
4.7 International institutional Framework
International institutions are agencies of organizations such as the
International Energy Agency that ensures energy security and Clean
Energy Worldwide, the G7 and G20 Meetings of Energy Ministers,
International Renewable Energy Agency that promotes the use of all
forms of renewable energy, Organization of Petroleum Exporting
Countries (OPEC) that works to promote transparency and stability in the
oil and gas markets, United Nations, ECOWAS, and European Union who
are committed to trade liberalization, free energy transit and
environmental protection.
The international legal framework for transportation of oil and gas by
vessels are derived from international maritime laws established by
international and regional organizations such as those already mentioned
and the United Nations subsidiary agencies like International Maritime
Organization. The IMO regulates the initial agreement between producers
and the vessel owners in addition to international laws imposing
enforcement rights and duties on states participating in the industry.

87

A Escalonilla, Atalayar, <https://atalayar.com/en/content/spain-allows-morocco-use-maghrebeurope-gas-pipeline-new-sign-rapprochement> accessed May 15th, 2022.
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4.8
International Maritime Organization (IMO)
This is a special agency of the United Nations established in 1948 with the
primary purpose of developing and maintaining comprehensive
regulatory framework for shipping, maritime safety and security,
environmental concerns and efficiency of navigation. The organization
through its various Conventions regulates the activities of Vessels
transporting oil and gas with regards to qualifications, trainings of
seafarers and crew; the protection of the maritime environment from
vessel pollution and the liability for oil pollution by Vessels.
5.
Conclusion
The need to provide and commercially exploit the natural gas reserves in
Nigeria in a way that will benefit the citizens and third parties involved
cannot be over emphasized especially as the opportunity is now open for
Nigeria to become major supplier of gas to Europe. Form this study, it
becomes obvious that Europe can depend on Nigeria’s gas supplies to
satisfy the current demand.
Nigeria is committed technically and legally as a signatory to various
international treaties and Conventions to protect the commercial interests
of foreign investors be it foreign portfolio investment or foreign direct
investment. However, as Europe seeks to “defend and uphold” human
rights and principles of sovereignty under international laws, not being
unaware of the precarious circumstances of the indigenous people of the
host or oil and gas producing communities of the Niger Delta region of
Nigeria form where they have turned to for gas supplies, application of
rules of equity becomes an obligation that must be fulfilled to Africans in
general who are victims of constant human rights abuse.
6.

Recommendation
1. The Nigerian minister for state for petroleum resources have
called for massive foreign investment in the petroleum industry.
This is no doubt sin qua non in the realization of the nation’s
objectives for sustainable energy supply in both domestic and
international market.
2. The current infrastructure for production of petroleum in Nigeria
is rather archaic and needs urgent upgrade to meet the current
production obligation. Nigeria rarely if at all meets its production
quota and the Organization of Petroleum Exporting Companies
keeps increasing the quota which as at May 8, 2022 is 1.753
million barrels per day.
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3. Professionals and experts in petroleum energy should be allowed
to manage the technical and commercial aspects of the oil and gas
business in Nigeria with minimal interference and control, there
should be independence of the responsible agencies at least such
as the Central and commercial banks in Nigeria is entitled to; the
positive effect of such independence is enormous.
4. The EU should invest more in social equity and justice in
Nigeria’s petroleum energy industry so as to avoid becoming
accomplice in the victimization of the minorities who are
traditional owners of the land from where they get the gas that
sustains their society.
5. The legal and institutional framework for the safety of pipelines
and vessels or any other means of transportation of gas must be
strengthen to ensure prevention of leakages, ruptures or
vandalisation for any reason whatsoever, judicial and
administrative institutions should be empowered to punish
offenders accordingly.
6. The realization or fulfillment of domestic supply obligations
should be sacrosanct as the demand for international supply
increases. In simple terms, there must first be assurance of energy
security in Nigeria before wising to meet internal obligations. It is
foolhardy decision to deprive citizens of the product that is to be
supplied abroad.
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A CRITIQUE OF THE GROUNDS OF ELECTION PETITION AND
THE DISPENSATION OF JUSTICE IN NIGERIA
By
M. E. Nwanyanwu* and Ndiwari Bulodisiye**
Abstract
Elections are conducted into political offices periodically in the
36 states and the Federal Capital Territory in Nigeria since the
advent of Democratic rule in 1999. The country’s political history
has been checkered as a result of military incursions into politics
since our independence. The elections conducted from States to
National have witnessed a lot of flaws and challenges. These
challenges eventually end in the Courts and Election Petition
Tribunals in search of justice. This article aimed at examine and
critiquing the grounds of election petition in Nigeria. Through the
doctrinal approach to research, this article critiqued the Grounds
of Election Petition and the dispensation of justice in Nigeria
with a view to find out whether the grounds are assisting in
strengthening democracy, fairness in the dispensation of justice in
election disputes and whether the institutional/legal framework
has helped in deepening democracy. The article among others,
discussed the grounds as provided in the Electoral Act as well as
relevant sections of the 1999 Constitution of the Federal Republic
of Nigeria. The Article finds that of all the cases analyzed based
on the grounds as provided in the Act, justice dispensation was
based more technicalities rather than on merit or substance of the
petition. Moreso, application of law in deciding cases considered
in the article were not equitable. While certain statutes are useful
in some of the cases, they are inapplicable in others. This amounts
to approbating and reprobating and the end result is that
judgment was given but justice was not done. Furthermore, the
legal framework needs to be strengthened through legislation to
bring Nigerian electoral laws and its operations to be in tandem
with global best practices.

Key Words: Grounds, Election, Election Petition, Democracy,
Governance, Justice, Dispensation of Justice.
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Introduction
Nigeria is a federation of 36 States that has held elections on a regular
basis since the Republic's inception. Both federal and state political posts
are up for grabs in these elections. The National Assembly is made up of
two chambers: the Senate, which is the upper house, and the House of
Representatives, which is the lower house. This is because Nigeria has a
bicameral legislative structure at the national or federal level. Each of the
thirty-six states and the Federal Capital Territory has three senatorial
districts. Abuja is considered as a single senatorial district, bringing the
total number of senators to 109.
The House of Representatives, on the other hand, is divided into three
hundred and sixty (360) federal constituencies. A member represents each
Federal Constituency. The entire federation is considered one constituency
for the purpose of choosing a president.1
The House of Assembly is the legislative body of each of the Federation's
states. The number of seats or memberships varies from 24 to 40,
signifying an evenly divided number based on the population as much as
possible. Each state is treated as a single constituency for the purposes of
gubernatorial elections.
The elections that took place in 2007 were heavily panned. The National
Democratic Institute of the United States, one of the election observer
groups, reported that the 2007 elections were marred by irregularities
(such as underage voting, ballots that did not include all of the candidate's
names, voter registration errors, lack of voting secrecy, and insufficient
polling stations), as well as improper conduct (such as stealing ballots).
The European Union Election Observation Mission (EUEOM), which was
also present, concluded that the elections failed to meet fundamental
regional and international criteria.2The elections were characterized by
inadequate organization, a lack of vital transparency, major procedural
errors, and considerable indications of fraud, according to the report. The
late President of Nigeria, Umaru Yardua, recognized the lack of credibility
of the 2007 elections when, shortly after his inauguration in 2007, he
established the Electoral Reform Committee with the mission of making
recommendations or drafting a document on how to make Nigerian
1

Constitution of the Federal Republic of Nigeria 1999 (as amended), s 48.
Press Release, EUEOM, Elections fail to meet hopes and experiences of Nigeria people.
http://www.europart.europa.eu/meetdocs/2004 Accessed 10-01-2020
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elections free and fair. Justice Mohammed Uwais presided over the
committee (Rtd).3 Observers deemed 2011's preparations and elections to
be the most free and fair in the decade, although they were not without
obstacles. The election was hampered by logistical, security, and legal
problems. The National Assembly elections, for example, were postponed
due to logistical challenges, one of which was a scarcity of voting
materials in most of the 120,000 polling locations. Violence was also
reported at campaign rallies, polling stations, and results collection
centers.4 In addition to a political party's constitutional challenge against
provisions of the Electoral Act of 2010, and a court battle before the Court
of Appeal in Abuja over tenure elongation and whether gubernatorial
elections should be held in five of the country's thirty-six states. Following
the completion of the elections and the announcement of the results,
election petitions and the process for resolving any problems that arise
follow.
The Independent National Electoral Commission (INEC) is in charge of
holding elections in Nigeria. Even if the Constitution was changed to
make INEC financially and administratively independent, this has not
been enough to ensure free and fair elections without an effective and
dependable system for resolving election disputes. Election petitions are
distinct from regular civil or criminal processes, and as a result, they are
controlled by their own set of rules. The Constitution and the Electoral Act
govern election petitions in Nigeria.5
Following every election in Nigeria, which occurs every four years, with
its negative legacy of election rigging, intimidation of opposition parties
by the ruling party, unleashing mayhem on opponents, ballot box
snatching, and other issues, various types of petitions are filed with the
tribunals/courts. There are a variety of applications that seek to end the
petition by issuing preliminary orders to stop the petitioner, and petitions
are frequently dismissed due to technicalities.
In Nigeria's tumultuous political history, there has never been a period of
uninterrupted democratic administration like the Fourth Republic, which
began in 1999. As a result, there has been a steady and noticeable increase
3

EI Alemika and E O Etannibi, “Democracy, Elections and the Roles of Citizens,” (2010) 1 (7)
Journal of Public
Law and Constitutional Practice, 1-16.
4
Ibid.
5
E I Jesurobo, Issues of Jurisdiction and Locus Standi under the Electoral Act 2006, in Law and
Contemporary Issues (S Edeko, ed 2007), 14.
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in judicial pronouncements on election-related issues. However, some of
these declarations do not contribute to the development of our electoral
jurisprudence or the administration of justice in Nigeria, necessitating a
critical examination of the grounds for election petitions and the
administration of justice in Nigeria.
Conceptual Analysis
The term grounds means the reasons or point on which anything (as a
legal claim or argument) relies for validity, according to Black's Law
Dictionary. To establish a foundation for something, such as a legal claim
or argument. Grounds can also be defined as the basic aspects or reasons
for which an election can be called into doubt.6 The following are some of
the grounds for calling the election into question:
a) That a person whose election is being challenged was not qualified
to run for office at the time of the election;
b) That the election was invalidated by reason of corrupt practices or
non-compliance with the provisions of the Act;
c) That the respondent was not duly elected by a majority of the
lawfully cast votes.7
Election on the other hand, is the process of selecting a person to hold a
position is known as election (usually a public office). The phrase
"election" refers to the complete process, including accreditation, voting,
and data collection, as well as the recording of results on all applicable
documents and the announcement of results. All of these conditions must
have occurred in order for a legally recognized election to have occurred.8
The Electoral Act, on the other hand, defines elections as "any election
held under this Act," which includes referendums. Since the inception of
democratic administration, Nigeria, as a federation of 36 states and a
Federal Capital Territory, has held elections on a regular basis. The
federal, state, and local government councils are all elected in these
elections. Seven hundred and seventy-four (774) local government areas
make up the country at the local government area level. Local government
is guaranteed by the constitution through a democratically elected system
of local control.9
6
7
8
9

th

B A Garner (ed), Black’s Law Dictionary (8 edn: USA, Thomson West, 2004) 723
Electoral Act 2022, s 134 (1)(a)(b) & (c); Al-Hassan v Ishaku (2016) 10 NWLR(Pt 1520) 241
K P Ikoroha, Modern Nigerian Election Petitions and Appeals Law, Enugu (Chudang Pub Ltd, 2019) 1

CFRN, s 7.
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An election, according to Agedah, is the process of selecting officers
through the vote of people who are eligible to vote. Voters are those who
are eligible to vote, and the electorate is made up of them. Election can
also be defined as the act of picking or selecting one or more people,
objects, courses, or rights from a larger group. It is a means through which
the electorate makes a decision or a statement of a choice by the voters or
electorate of a public body politic. In our current situation, the decision is
between individuals or groups of individuals who will constitute the
government at the local, state, and national levels.
Election Petition means a formal written request filed to a court or other
official body. It also refers to an election petition filed in accordance with
the Act. Election petitions are technically sui generis, that is, in a class of
their own; a proceeding that is of its own kind, possessing an
individualistic character unique or similar only to itself; a proceeding that
is of its own kind, possessing an individualistic character unique or
similar only to itself. It is not considered a civil or criminal action in the
traditional sense because it does not include the parties' civil rights and
obligations. According to Kekere-Ekun, JSC, the Supreme Court in the
matter of Emmanuel v. Umana said: It is well established that an election
petition is a sui generis procedure, one of a kind, with an individualistic
character that is distinct and similar only to itself. It differs from regular
civil processes in that it is governed by its own set of constitutional and
statutory provisions.10
Furthermore, an election petition creates special jurisdiction, and the
conventional principles of civil procedure do not necessarily help to
effectuate its aim; instead, it is directed by specialized norms that are not
found in regular civil procedures. They have an aura about them that
elevates them above typical day-to-day interactions between persons that
result in ordinary or general claims in court.
Fundamentally, when it comes to election matters before the Election
Tribunal or the Appellate Courts, strict respect to the practice instruction is
required, even if the requirements appear to be excessively harsh or
draconian. It's to the point where, in some cases, even the tiniest failure to
comply with a procedural step that may usually be remedied or waived in
conventional civil processes can be fatal to the petition.11 This will lead to
the next concept democracy.
10

(2016) 2 SC.
Ogunmodede v. Adams &Ors (2008) LPELR – 4756.
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The word democracy has many meanings, but in the modern world its use
signifies that the ultimate authority in political affairs rightfully belongs to
citizens.12 There was a time when democrat was term of abuse, virtually
synonymous with mob rule or anarchy. Today Democracy connotations
are honourable.13 This is especially true given the growth democratic
trends in most parts of the world including Nigeria. A transition to
Democratic regimes appears to be dominant political pattern at the end of
the 20th century.14 Whereas in the past centuries, there were principled
opponents to democratic political rule, such anti democrats are rarer
today nearly in all societies. Democracy‟s opponents tend to be
fundamentalists who favor theocratic regimes or adversaries who find
democracy wanting because it seems not to meet certain abstract
standards of justice or perfect freedom.
Flowing from the above, democracy may be defined as a form of
government in which the major decisions of government – rests directly or
indirectly on the freely given consent of the majority of the adult
governed. This makes democracy essentially a political concept even
when it is used – and some timed misused – to characterize non- political
institutions.
In the Nigerian context, democracy is something much talked about – a set
objective pursued with apparent vigour but not yet attained. For almost
half a century, Nigerians have been searching for democracy though
constitutional reforms and intricate political engineering and
experimentally spelt out in successive transition programmes. They have,
however, been continuously disappointed.15
Another important concept in this article is good governance. It is as old
as human civilization. Simply put, governance means: the process of
decision making and the process by which decisions are implemented.
Governance can be used in several contexts such as cooperate governance,
international governance, national governance and local governance.16
Since governance is the process of decision making and the process by
which decisions are implemented, analysis of governance focuses on the
12

Encyclopedia Americana, Grolier Publications. Vol 8, 684
Ibid.
14
Ibid.
15
A M Jega, Democracy in Nigeria: Concepts, Representations and Expectations (Open Edition
books 2001) 101.
16
United Nations Economic and Social Commission for Asia and the Pacific
<www.unescap.org/odd>/ accessed 30-04-2022.
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formal and information structures that have been set in place to arrive at
and implement the decision.17 There are different levels, there are formal
and informal government structures. Formal government structures are
one means by which decisions are arrived at and implemented. At the
national level, informal decision-making structures, such as kitchen
cabinets or informal advisors may exist.18 In urban areas, organized crime
syndicates such as the “land mafia” many influence decision-making.19 In
some rural areas, locally powerful families may make or influence
decision-making. Such informal decision- making is often the result of
corrupt practices or leads to corrupt practices.20
Good governance has eight major characteristics. It is participatory,
consensus oriented accountable, transparent, responsive, effective and
efficient, equitable and inclusive and follows the rule of law. It assures
that corruption is minimized, the views of minorities are taken into
account and that the voices of the most vulnerable in society are heard in
decision – making. It is also responsive to the present and future needs of
the society.
Justice is defined as proper administration of laws. 21 Justice could be
classified into commutative and distributive justice. Commutative justice
is concerned with the relations between persons and especially with
fairness in the exchange of goods and the fulfilment of contractual
obligations. On the other hand, distributive justice is justice owed by a
community to its members, including the fair disbursement of common
advantages and sharing of common burdens.22 Justice, according to Lloyd
is itself a moral value, that is, one of the aims or purposes which man sets
himself in order to attain the good life.23 He opined that if all the moral
purposes of human life are classified as “the good” then the idea of justice
is no more than one of the various „goods‟ which morality sets before
mankind.24 In other words, we may classify the various „goods or values‟
of human society in a hierarchy so that some of these are merely means to
attain higher values, all leading to some ultimate good. Thus under the
17

Ibid.
Ibid.
19
Ibid.
20
Ibid.
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(n 6), 869.
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Ibid.
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D Lloyd, The Idea of Law (England Penguin Books) 117
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utilitarian system the ultimate good is the greatest happiness of the
greatest number‟ to which all other „goods‟ are subordinated. Justice is
closely linked with equality of treatment undoubtedly owes much to the
association of justice with legal proceedings. The law is supposed to be
applied equally in all situations and to all persons to which it relates
without fear or favour, to rich or poor, to powerful and humble alike. 25 A
law which is applied without discrimination in this way may be regarded
as the embodiment of justice.
Dispensation of Justice is another concept worthy of note in this article. As
provided in section 6 of the 1999 Constitution of the Federal Republic of
Nigeria, justice is administered through the Courts.26 The act of meting out
is characterized as dispensation. Justice, on the other hand, can be
described as behavior toward oneself or others that is strictly in
accordance with existing ethical law or as decreed by legal power. Justice
can also be described as the administration of the law in a fair and proper
manner. Different authors have defined justice in various ways, but the
key is that justice, whatever its precise meaning, is a moral value, i.e. one
of the goals or objectives that man sets for himself in order to live a happy
life.27If all of humanity's moral goals are defined as good, then the concept
of justice is merely one of the many "goods" that morality presents to us.
The Federal Republic of Nigeria's Constitution of 1999 entrusts
adjudication and conflict settlement to the judicial branch. In Nigeria, the
constitution recognizes the following courts of record the: Supreme Court;
Court of Appeal; Federal High Court; National Industrial Court;
High Court of FCT, Abuja; High Court of State; Sharia Court of Appeal of
FCT Abuja; Customary Court of Appeal of FCT; Sharia Court of Appeal of
a State; State's Customary Court of Appeal; and any other courts
authorized by law to exercise jurisdiction over subjects on which the
National Assembly may make laws; and any other courts authorized by
law to exercise jurisdiction over matters on which a House of Assembly
may make laws.28
The above are superior courts or courts of record recognized by the
Federal Republic of Nigeria's constitution of 1999, as well as those not
specifically named in section 6(5) of the constitution. The Election Petition
25

Ibid, 117.
CFRN 1999, s 6.
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(n 24).
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Tribunals, the Court of Appeal, and the Supreme Court, which is the
appellate court in presidential election matters as well as the final Court
for gubernatorial election appeals, will be focused on for the purpose of
the topic under discourse "The grounds of election petitions and the
dispensation of justice in Nigeria."To the exclusion of any court or
tribunal, one or more Election Tribunals shall be constituted for each State
of the Federation and the Federal Capital Territory, with original
jurisdiction to hear and consider petitions as to whethera) Any person has been legitimately elected to the National Assembly;
or
b) Anyone can be a member of a state's House of Assembly if they are
duly elected.29
Analysis of the Grounds of Election Petition
Section 134 of the Electoral Act establishes the following grounds of
election petitions:
An election may be questioned on any of the following grounds: 30
(a) a person whose election is questioned was, at the time of the
election, not qualified to contest the election;
(b) the election was invalid by reason of corrupt practices or noncompliance with the provisions of this Act or
(c) the respondent was not duly elected by majority of lawful votes
cast at the election.31
A petition which grounds for questioning the election is not within the
grounds specified under section 134 of the Act is defective and will be
struck out by the Courts or Tribunal.32
The first ground, which is that, a person whose election is questioned was
at the time of the election, not qualified to contest the election. With
respect to this ground, a person‟s election can only be questioned if he is
in breach of sections 66, 107, 137 or 182 of the Constitution of the Federal
Republic of Nigeria 1999. The above sections of the Constitution are the
only sections deemed to be grounds which its breach can allow a

29

Ibid., s 285 (a) & (b)
EA 2022, s 134(1)
31
Ibid., s 134 (1)(a)(b) & (c)
32
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30
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petitioner to bring a petition to challenge the outcome of an election as it
has to do with the disqualification of a candidate.
The second ground upon which a petitioner can file a petition is that, the
election was invalid by reason of corrupt practices or non-compliance
with the provisions of the Act. Where the ground of the petition is based
on corruption, the petitioner must bear in mind the standard of proof
required of the petition. The standard of proof required of criminal
allegation is proof beyond reasonable doubt. This most times is difficult
given the limited time for the determination of election petitions.
Finally, the third ground is to the effect that the respondent was not duly
elected by majority of lawful votes, the petitioner ought to prove the votes
cast at the various polling units, the votes illegally credited the winner, the
votes which ought to have been deducted from that of the supposed
winner in order to see if it will affect the result of the election. Where this
is not done, it will be difficult for the Court to effectively address the
issue.33
The grounds for the petition and the remedies sought are critical to the
election petition and the petitioner's success. A petitioner should be
consistent in articulating his argument and demonstrating it in accordance
with the petition's grounds. As a petition containing grounds for
contesting the election and pleaded facts that do not fall within the
grounds for contesting the election and pleaded facts that do not fall
within the grounds stated under section 138 of the Electoral Act is faulty,
the Court or Tribunal will dismiss it.34
Election Petition Cases Analysed
The article analysed the following;
a. Abubakar v. INEC,35 the facts are as follows:
The 1st Respondent, INEC, conducted an election for the office of
President of the Federal Republic of Nigeria on February 23, 2019. The 1st
Appellant ran for the election on the 2nd Appellant's platform. The 2nd
Respondent, on the other hand, was endorsed by the 3rd Respondent
(APC) in the election. The 1st Respondent declared the 2nd Respondent
the election winner with a total of 15,191,847 votes, whereas the 1st
Appellant received 11,262,968 votes at the conclusion of polling.
33

Nadabo v. Dabai (2011) 7 NWLR (pt 1245) 155, 177.
PPA v. Ugochukwu and Ors (CA/PH/EPT/197B/2008 delivered 11the February 2009, 3).
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Dissatisfied with the election results, the appellants filed a petition with
the Court of Appeal, which served as the Presidential Election Petition
Tribunal, requesting, among other things, the following reliefs:
a. That the 2nd Respondent was not properly elected by a majority
of lawfully cast votes in the said election, and that the 1st
Respondent's proclamation and return of the 2nd Respondent as
President of Nigeria is unlawful, unjust, null, invalid, and of no
consequence.
b. That the 1st Petitioner was properly and validly elected and
should be returned as President of Nigeria, having received the
largest number of lawful votes cast in the President of Nigeria
election held on February 23, 2019, and having satisfied the
constitutional criteria for the said election.
c.
That it may be determined that the 2nd Respondent was not
qualified to contest the election at the time it was held.
d. That it may be determined that the 2nd Respondent submitted to
the Commission an affidavit containing materially misleading
information in support of his election qualification.
e.
In the alternative
f.
That the President of Nigeria's election on February 23, 2019 be
declared null and void, that a new election be held.36
The Respondents responded by filing their own responses. In their
responses to the petition, the Respondents also made preliminary
challenges to the petition's competence and the Presidential Election
Tribunal's jurisdiction. The Presidential Election Tribunal dismissed the
petition, affirmed the election, and declared the 2nd Respondent to be the
duly elected President of the Federal Republic of Nigeria at the conclusion
of the hearing. The appellants took their case to the Supreme Court after
becoming dissatisfied.
The Supreme Court, in dismissing the appeal, rendered a ruling on the
grounds raised, some of which will be discussed in this article.
On whether or not a candidate for President of the Federal Republic of
Nigeria must submit his certificate before being deemed educationally
qualified to run for office. In this decision, the Supreme Court stated:37
36

(2020) 12 NWLR (pt 1737), 47.
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Neither the Federal Republic of Nigeria's Constitution nor the
Electoral Act of 2010 (as amended) require a candidate to attach
his certificate to Form CF001 before being declared educationally
qualified to run for office. In this instance, the appellants
submitted the 2nd Respondent's curriculum vitae, which included
his educational background, military service, and public duty,
From December 1984 to December 1985, he served as Nigeria's
Head of State and Commander in Chief of the Armed Forces. All of
this was corroborated by Brigadier General Olajide Olaleye, the
Nigerian Army's former Director of Public Relations, who stated
that the 2nd Respondent rose steadily to become the country's
Head of State.38
Even if it might be stated that he just possessed a Primary School
Certificate, which was not the case in this case, his Curriculum Vitae
featured excellent qualifications that enabled him to run for and hold the
office of President of Nigeria. The second respondent had more than a
secondary school diploma, having attended courses at prestigious military
colleges in the United States, the United Kingdom, and India. There was
no doubt in his mind that he was well-qualified to run for President on
February 23, 2019.39
With all due respect to their Lordships, Justices of the Supreme Court who
sat on the appeal, I differ with their Lordships' position because the
Constitution of the Federal Republic of Nigeria 1999 and the Electoral Act
2010 (as amended) do not require the 2nd respondent to provide his
certificate before he can be adjudged educationally qualified to contest
election. This is because governance is a serious job that necessitates a
high level of mental skill and competence. The explanation should be that
anyone seeking public office should demonstrate his mental capabilities
by displaying or giving his academic qualifications in support of his
nomination to run for President. The reference to the 2nd Respondent's
curriculum vitae, which shows his educational qualifications, is
insufficient to qualify the Respondent for the position. Drawing inferences
from the curriculum vitae without further evidence and declaring that the
2nd Respondent was superbly competent was, in my opinion, like turning
37

(2020), 12 NWLR (pt 1737), 58.
Atiku v. INEC(2020) 12 NWLR (pt 1737)47
39
Ibid.
38
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the law on its head. The post of President of the Federal Republic of
Nigeria, for example, requires a certain level of capacity from the person
seeking the position. Without extra information, a Curriculum Vitae
cannot be used to determine someone's level of schooling. Even in
academics, this decision could be deceptive because references to the
ruling will be made, discouraging scholarship.
b. Uzodinma v Ihedioha:40 The facts of the case is that the 1st Appellant,
the 1st Respondent, and 68 other candidates contested the
Governorship election conducted in Imo State by the 3rd
Respondent on 8th March 2019. The 1st Appellant was the candidate
of the 2nd Appellant (APC) while the 1st Respondent was the
candidate of the 2nd Respondent (PDP). At the end of the election,
the 3rd Respondent returned the 1st Respondent as winner of the
election.41
The Appellants were dissatisfied with the return of the 1st Respondent and
they filed a petition. They challenged the return on the following grounds:
(a) That the 1st Respondent was not validly elected by the majority of
lawful votes cast; and
(b) That the declaration and return of the 1st Respondent was invalid
by reason of non-compliance with the Electoral Act, 2010 as
amended.
The Appellants sought several reliefs including the nullification of the 1st
Respondent's return and the declaration of the 1st Appellant as the winner
of the election42 The Appellant's case was that election held in 27/Local
Government Areas, 305 Electoral Wards, and 3,523 polling units. They
asserted that the 3rd Respondent cancelled the election in 252 polling units,
collated 2,882 polling units and excluded results from 388 polling units.43
The Appellants contended that they scored an overwhelming majority in
387 polling units, the results of which were excluded from the ward
collation results (Forms EC8B). Furthermore, they contended that the total
votes due to the Appellants but unlawfully excluded from the 388 polling
units were 213,695 while the 1st Respondent was entitled to 1,903 votes
40

(2020) 5 NWLR (pt 1718) 534.
Atiku v. INEC (2020) 12 NWLR (pt 1737) 47.
42
(2020) 5 NWLR (pt 1718) 535.
43
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from the same 388 polling units. They also contended that the 1st
Respondent was returned based on a wrong computation of votes collated
from 2,883 polling units. The appellants asserted that if the votes excluded
from the 388 polling units were added to the votes counted in favour of
the 1st Appellant and the 1st Respondent respectively. The Appellant
would have the majority score of 310,153 votes while the 1st Respondent
would have the lesser score of 260,162 votes.44
The Respondents filed replies to the petition. The Respondents denied the
exclusion of results. The 3rd Respondent (INEC), asserted that the votes
pleader by the appellants were fictitious and suborned. Testifying among
others was a Deputy Commissioner of Police, who testified and tenders
copies of election results as exhibits. The witness testified to him on the
authority of the Commissioner of Police in obedience to the subpoena
ducestecum et to stificandun issued by the Tribunal.45
The Respondents did not tender any results from the 388 polling units in
issue to contradict the said exhibits on the ground that the Police Officer
lacked the competence and authority to testify and tender the documents.
The Tribunal found that the Appellant's petition lacked merit and
dismissed it. The Appellant appealed to the Court of Appeal. That Court
upheld the Appellant's appeal against the rejection of the said exhibits and
held that the witness was properly before the tribunal as a subpoenaed
witness but refused to accord the exhibits any probative value on several
grounds, two of which were that the documents were not certified and
that they were directly in the custody of the witness. In a majority of 4 to
1, the Court of Appeal dismissed the appeal.46 The Appellants further
appealed to the Supreme Court which allowed the appeal and declared
the Appellants as the duly elected Governor of Imo State.
The Supreme Court in its judgment held; on the burden of proof on
petitioner challenging lawfulness of votes and result based thereon –
Where Petitioner contests the legality of the votes cast in an election and
the subsequent result, he must:
(a) Tender the forms and other documents used at the election in
which the results of the votes are recorded; and47
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(b) Call witnesses to testify to the illegality or unlawfulness of the
votes cast and to prove that the illegality or unlawfulness
substantially affected the result of the election. The witnesses are
those who saw it all on the day of the election and not those who
picked the evidence from an eye-witness.48 Both the forms and
witnesses are vital for contesting the legality or lawfulness of the
votes cast and the subsequent result of the election. One cannot be a
substitute for the other. It is not enough for the petitioner to tender
only the documents. It is incumbent on him to lead evidence in
respect of the wrong doings or irregularities that affected
substantially the result of the election. In summation, the onus is on
the petitioner who challenges the results of an election to prove
same on a preponderance of evidence.49
In this case, the Appellants did not challenge the holding of elections in
any polling unit. Their case was that election held and that they scored
votes but that their votes were excluded at the collation stage… The
Supreme Court held that in the circumstance, contrary to the decisions of
the Tribunal and the Court of Appeal, the need to call the polling unit
agents to prove that elections actually held in those 366 polling units did
not arise.50
Respectfully, I tend to differ with their Lordships on the position they
took to arrive at the decision. Recall that in this same judgment, their
Lordships have said that both the forms and witnesses are vital for
contesting the legality or lawfulness of the votes cast and subsequent
result of the election. The Court went further to state that one cannot be a
substitute for the other. It is not enough for the petitioner to tender only
the documents. It is incumbent on him to lead evidence in respect of the
irregularities in the said computation of results. To state otherwise is like
placing the law on its head. The witness, who was subpoenaed to testify
was not the maker of the document and therefore, his evidence ought not
be accorded probative value. Also, the evidence so tendered upon which
the Supreme Court based her judgment leaves much to be desired,
bearing in mind that 70 political parties partook in the said election and
only two parties were alleged to have results in the disputed 366 polling
48
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units. The Court ought to have evaluated the evidence before it properly
in order to arrive at a decision that would have served the interest of
justice.
On probative value of election result signed by presiding officer and
polling agents but tendered in evidence by police.51 Under the general
principles of the Law of Evidence, document tendered in evidence
through a witness who is not the maker will not be accorded evidential
value. In effect, generally, the maker of a document must be called to
testify, otherwise no probative value would be accorded to the document.
However, the principle does not apply in election petition cases because
they are sui generis and are regulated by the Electoral Act.52
Conclusion
This article critiqued the grounds of election petition and the dispensation
of justice in Nigeria. It analyzed the said grounds as well as few cases
emanating from the Courts based on the grounds. Few of the cases
examined in relation to the grounds were not followed but decisions from
the Tribunals as well as the Appellate Courts were merely technical in
nature hence denying the petitioners the opportunity of getting their
petition determined on merit.
The grounds of Election Petition which are intended to strengthen
democracy in Nigeria has rather whittled down the gains that are
intended from the grounds. More often than not there is lack of fairness in
dispensation of election in Nigeria because of over reliance on
technicalities than dealing with each case on its merit.
Taking a lesson from Kenya, elections in Kenya are not overturned based
on procedural irregularities. Courts will only overturn an election when
they doubt whether the election reflected the will of the people, requiring
any petition to have sufficient scope.
On the other hand, the institutional framework; INEC which manages
elections as well as the Courts who have the responsibility of dispensing
justice, is not doing enough to deepen democracy in Nigeria.
Recommendations
It is in the light of the above and the conclusion drawn that the following
that this article recommends as follows:
51
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i. The Electoral Act 2022 should be amended to widen the scope of
the grounds to question an election especially in the area of
qualification. It is recommended that since, governance is a serious
business, anyone who wishes to lead must be made to attach
his/her educational qualification (certificate) in aid of his
nomination.
ii. That the Election Petition Tribunals should as much as practicable
give judgments on merit and not on technicalities thereby denying
people the right representation. This if not checked, could lead to
voter apathy.
iii. It is recommended that section 285(3) of the Constitution be altered
to bring about clarity in interpretation without reference to the
schedule. This is because the subsection tends to give a different
meaning from sub section (4) of the same section in terms of the
quorum of the Tribunal. This if done, will strengthen democracy in
Nigeria.

116

The Journal of Environmental and Human Right Law

Volume 2, Issue 3, 2022

THE MANAGEMENT OF CONTRACTUAL RISK IN
INTERNATIONAL UPSTREAM OIL AND GAS CONTRACTS:
CONTRACTUAL PROVISIONS OF LIABILITIES AND
INDEMNITIES BETWEEN THE OPERATOR AND THE
CONTRACTOR
By
Manuchimso Victor Nyebuchi* and N. Ejims Enwukwe**
Abstract
This paper evaluates the mechanisms used in the
management of contractual risk, such as; risk allocation
amongst the various participants in the international
upstream Oil & Gas as well as standard contract forms. The
discussion also focuses on judicial interpretation of
standard provisions for indemnity, exclusion and limitation
of liability as well as examining landmark industry
incidents (such as the Deep Water Horizon, Piper Alpha,
etc.) where the contractual provisions of liabilities and
indemnities between the operator and the contractor were
tested.
Keywords: Oil & Gas, Upstream, Risk Allocation
Introduction
Participation in the upstream oil and gas sector, require significant capital
contribution as well as brings with it a high degree of risk to property
damage and loss of life.1Operations in the industry also involve many
contractors and subcontractors. In the Piper Alpha disaster, of those on
board the platform who were killed, 134 were employed by contractors
and 31 by the Operator, of those who survived, 55 were employed by
contractors and 6 by the operator.2
* LL.B, BL, LLM (Oil and Gas Law, Robert Gordon University, Aberdeen).
** LLB, BL, LLM (Corporate and Financial Law, Kingston University London), Lecturer Rivers
State University; Email: ndamenem.enwukwe@ust.edu.ng.
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Issues of risk management were brought to the front burner following the
Piper Alpha disaster in the North Sea and most recently, the Macondo
disaster. Contractual risk management continues to be a challenging area
for both operator and contractor companies as they continue to grapple
with the consequences and implications from Macondo.3 Because of the
close proximity and interdependent nature of the oil and gas industry, it is
extremely difficult to determine the liability level of parties. Even if this
can be determined, it may involve appeals, counterclaims and other time
and cost consuming procedures.4 The negotiation and drafting of
contracts is therefore critical to the parties in a project.
In view of the above, this paper therefore evaluates the mechanisms used
in the management of contractual risk, such as; risk allocation amongst the
various participants in the international upstream Oil & Gas as well as
standard contract forms. The discussion also focuses on judicial
interpretation of standard provisions for indemnity, exclusion and
limitation of liability as well as examining landmark industry incidents
(such as the Deep Water Horizon, Piper Alpha, etc.) where the contractual
provisions of liabilities and indemnities between the operator and the
contractor were tested.
What is Contractual Risk Management?
Contractual risk management is therefore an approach to protecting an
organization from losses caused by the potential risks.5This raises quite a
number of problems in the O&G industry characterized by multiplicity of
parties in one project.
Contractual risk management is critical to the efficient implementation of
exploration, development and production activities.6 It involves the
apportionment of risks between the parties involved in contracts. One
element of risk management which this paper seeks to examine is risk
allocation (especially as between the operator and the contractors).
3

BP, ‘Deepwater Horizon accident and response’, (2013)
<http://www.bp.com/sectiongenericarticle800.do?categoryId=9036575&contentId=7067541>
th
accessed 5 of April 2014.
4
Timur Makaro, ‘Indemnity in the International Oil and Gas Contracts: Key Features, Drafting and
Interpretation’, CEPMLP, CAR Volume 12, article 5; <
rd
http://www.dundee.ac.uk/cepmlp/gateway/?news=29847> accessed 3 March 2014.
5
M S Syahrir, ‘Liability and Risk Control Through Effective Clauses in Oil & Gas Service Contracts’,
(December 2004) OGEL Vol 2, Issue 5.
6
Sharon Wilson, ‘Contractual Allocation of Risk in Upstream Oil and Gas’ (2008) 4, Energy Source.
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Risk allocation in the industry may be achieved by setting out in the
contracts clauses which party will be liable for (or exempted from) a
given risk and to what extent.7Sophisticated liability models have been
developed in the oil and gas industry as a result of the unique operating
environment and the potentially serious consequences that result from
comparatively minor acts or omissions; some examples are, LOGIC
Standard Offshore Service Contract;8 and AIPN „Model International
Operating Agreement‟ (1995). But contractual arrangements may deviate
from this approach in order to spread the risks to the ones who can handle
it more effectively.9
Risk Allocation
Generally, the liability for risk in the upstream oil and gas contracts seek
to depart quite radically from the common law‟s presumptions on how
such risk should be allocated.10 The traditional approach is, „the party who
is in breach is liable‟.11 Liability under common law is „fault based‟.12
However, this is not always the case in the oil and gas industry.13Risk
allocation in the O&G industry is premised upon allocation of risk to a
party best able to control that risk, since such a party is generally in the
best placed to reduce the likelihood of the risk eventuating and/or to
control the consequences of that risk.14
The oil and gas industry has over the years, developed a number of
contracting practices to enable it regulate and manage its inherent risks.

7

Adedeji Bodunde Badiru & Samuel Olusola Osisanya, ‘Project Management for the Oil and Gas
Industry: A World System Approach’ (CRC Press, 2013) e-book.
8
LOGIC, Standard Contracts for the UK Offshore Oil and Gas Industry: Service Onshore & Offshore
nd
(2 edn: October, 2003)
<http://www.logicoil.com/sites/default/files/documents/Services%20Onshore%20and%20Offsh
th
ore%20Edition%202.pdf> accessed 5 of April 2014.
9
M S Syahrir, ‘Liability and Risk Control Through Effective Clauses in Oil & Gas Service Contracts’
(2004) 2 (5) OGEL.
10
M S Syahrir, ‘Liability and Risk Control Through Effective Clauses in Oil & Gas Service Contracts’,
(December 2004) OGEL Vol 2, Issue 5
11
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G H Treitel , ‘The law of contract ‘, (11 edn, sweet and Maxwell 2003) 926.
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Donoghue v Stevenson [1932] AC 562.
13
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These include:
 Indemnity and hold harmless clauses
 Exemption/Exclusion clauses
 Limitation of Liability clauses
Indemnity
Gordon defines indemnity to mean “a contractual provision whereby the
indemnifying party agrees to make a payment to the party having the
benefit of the indemnity in the event that the indemnified party suffered
loss as a result of the occurrence of a specified event.”15
The aim of the indemnity agreement is to allocate risk and quantify
liability in a meaningful way.16 Indemnity is a diversified concept. It can
be simple or mutual; examined separately or in combination with
insurance as a tool for risk management between two or more parties. The
simple indemnity is a “one way traffic” where one party has the burden of
indemnifying the other party, whereas the Mutual indemnity, commonly
referred to as the “knock for knock” indemnity, is circular in nature. Here
both parties indemnify each other. For the purposes of this paper, the
focus will be on Mutual indemnity and hold harmless clauses.
Scope of Indemnity
Mutual Hold Harmless Indemnity (IMHH) Or Knock for Knock
The mutual hold harmless indemnity (otherwise called knock for knock),
creates a situation in which parties allocate between themselves the risk or
occurrence of a particular kind of loss. Here the parties are generally
expressing the view that neither of them should have sole responsibility
for a particular species of risk.17
T Daintitth and Others, describes it thus;
… it is thus normal for the client and the contractor to assume full
liability, and give each other mutual indemnities, for claims arising
out of death of or injury to their own employees and for loss or
damage to their property…, regardless of any negligence or default
on the part of any of the other party or its employees, agents or
sub-contractors.18
15

Greg Gordon, ‘Risk Allocation in Oil and Gas Contracts’ in Greg Gordon et al (eds) Oil and Gas
nd
law: Current Practice and Emerging Trends’ (2 edn, Dundee: University 2011)
16
P D Cameron, ‘Liability for Catastrophic Risk in the Oil and Gas Industry’, (2013) 11 (2) OGEL.
17
Greg Gordon, ‘Risk Allocation in Oil and Gas Contracts’ in Greg Gordon and Others (eds) Oil and
nd
Gas law: Current Practice and Emerging Trends (2 edn, Dundee: University 2011).
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The UKCS industry players in 2002 created a Mutual Hold Harmless
Scheme and prepared a Mutual Indemnity and Hold Harmless Deed19
(otherwise known as the IMHH) under the auspices of LOGIC. Clause 2.1
of the deed provides thus;
…each of the signatories shall be solely responsible for and
shall defend, indemnify and hold harmless the other
Signatories and the other members of their respective
Groups against all Claims arising from, out of, or relating to
the Services in connection with:
a) personal injury to or sickness…; and
b) loss of, recovery of, or damage to any Property…; and
c) Consequential Loss…
This extends the scope of indemnity to signatories and other groups
affiliated to them.20 Liability here is not fault based but is accepted by the
party best placed to insure against or absorb a particular type of loss. The
creation of this deed was aimed at tackling the difficulty caused by
ensuring that all subcontractors within a given contractual chain have
appropriate risk allocation terms in place.
The mutual hold harmless regime received recognition and approval in
the famous London Bridge case.21 It was described by Lord Bingham as a
„market practice‟ which had „developed to take account of the peculiar
features of offshore operations‟.22 In Smith International (Deutschland)
GmbH v Josef Mobius Baugesellschaft GmbH & Co,23 the seaworthiness of a
tug hired out under tow hire conditions containing a “knock for Knock”
agreement was irrelevant to a determination of liability, since to permit
the introduction of such would lessen the effectiveness of the “knock for
knock” agreement.

19

LOGIC, ‘2012 Mutual Indemnity and Hold Harmless Deed’ <http://www.logicoil.com/sites/default/files/documents/IMHH%202012%20Deed%20March%202014.pdf>
th
accessed 12 of April 2014; this is a replacement Deed to the 2002 Deed which expired on the 31
December 2011
20
Campbell v Conoco (UK) Ltd [2002] EWCA Civ 704.
21
Caledonia North Sea Ltd v London Bridge Engineering Ltd [2002] UKHL 4; *2002+ 1 Lloyd’s Rep
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Application of Knock for Knock in the US
The state of Texas has anti-indemnity laws in operation.24 For an
indemnity provisions in a contract to be enforceable, it must express such
intention in explicit terms.25 Such intentions should also be “clear and
conspicuous” to be enforceable.26 The court in Dresser’s case27 stated that a
term or clause is conspicuous when it is printed in capital letters, or if it is
larger or printed in a different colour. The interpretation of the court can
however be argued to be rather too extreme. Nevertheless, it is important
to stress that in view of the attitude of the courts towards such clauses,
drafters of indemnity provision should bear in mind the Texas Antiindemnity Act.
Anti-indemnity statutes also exist in Louisiana, New Mexico, Wyoming to
limit or prohibit “knock for knock” relating to personal injuries and
property losses.28Anti-indemnity legislation is intended to prevent the
party with superior bargaining power (usually, the owner/operator) from
taking
advantage
of
the
party
with
lesser
power
(contractor/subcontractor).
Also, it is worth noting that the Deepwater Horizon incident served as an
alert for both the industry and regulators. Prior to the Macondo incident,
the regulators have traditionally only pursued the operator for
environmental related offences or breaches; however, in the case of
Macondo and the recent cases in Brazil, the regulators have also pursued
contractors in addition to the operator.29Steps have been taken by the

24

Texas Oilfield Anti- Indemnity Statute <http://images.jw.com/com/publications/203.pdf>
th
accessed 20 of April 2014.
25
Dresser Industries Inc v Page Petroleum [1993] 853 SW 2d 505.
26
Ethyl Corp v Daniel Construction, [1987] 725 SW 2d 705; The case of Maxus Exploration Co v
Moran Bros Inc [1991] 817 SW 2d 50, 56; however met the express negligence test
27
Ibid ; De Smedt Kristel and Others, ‘Civil Liability and Financial Security for Offshore Oil and Gas
Activities - Final Report’, METRO (2013)
<http://ec.europa.eu/dgs/energy/tenders/doc/2013/20131028_b3-978-1_final_report.pdf >
accessed 30th of April 2014.
28
Gary Wickert, ‘You Break It, You Buy It: Understanding Anti-Indemnity Statutes’ (2014)
<http://www.claimsjournal.com/news/national/2014/04/03/246663.html> accessed 27th of
April 2014
29
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United States House of Representatives to prevent Transocean reducing
its liability by passing a Bill which invalidates three previous laws.30
Some analyst however, disapproves with this approach in pursuit of
contractors seeking to impose substantial fines and penalties; this they
claim demonstrates a lack of understanding of the operational interaction
between an operator and the operator‟s various contractors as
representing a fundamental shift in liability allocation and is likely to have
an impact on the long-term sustainability of the service contract
industry.31
Third Party Indemnity
The benefit of a contract can therefore be extended to a party not signatory
to it; however, it cannot impose obligations on someone who is not party
to it. A stranger to the contract (i.e., a third party) will still be able to sue
the person(s) whose negligence and/or breach of statutory duty caused
his loss under common law.32
The allocation of liability to third parties as between the operator and the
contractor is often on a fault-finding basis rather than on a mutual hold
harmless basis.33
Indemnity and Subrogation
This arises in situations where the indemnifier takes out an insurance
policy to cover the same risk that is the subject matter of the contract. In
such situation, the obligation to indemnify will be extinguished (only)
where there is an express obligation on the indemnifier to take out such
insurance. This was the exact position of the court in Caledonia North Sea
Ltd v London Bridge Engineering Ltd34 where the court was called upon to
decide whether the contractor‟s liability to indemnify the operator had
been extinguished by payments which the operator had recovered under
its own insurance.
30

The bill repeals the Limitation on Liability Act 1851, which meant that vessel owners were only
responsible for the value of the platform after the accident as long as it could be proved that
they did not act negligently. It is under this old law that Transocean attempted to cap its liability.
31
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32
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Exclusion Clauses
Some oil & gas contracts also contain clauses, which is aimed at excluding
indemnity in certain situations.35The court however maintains that, it does
not matter so much what the contracting parties choose to call it, the
substance and nature of the provision would rather be looked into to
determine the validity of such exclusion.
The SC in Farstad v Enviroco Ltd36 contradistinguishing an exclusion from
indemnity clause laid down the following test to determining the true
nature of the contract. Thus, if the clause sought to resolve the issue of
„direct exposure to the other contracting parties‟, it qualifies as an
exclusion clause but if it sought to determine who was to bear the
responsibility for „third party exposure‟, it would be an indemnity.
In O&G contracts parties usually agree to exclude liability for losses
resulting from;
a) Consequential loss
b) Wilful conduct
c) Gross negligence
Consequential Loss
In Motours Ltd v Eurobell (West Kent) Ltd37 it was held that although full
consideration will be given to the facts of the case, the court will readily
uphold a business to business exclusion of consequential loss clauses
except only in unusual circumstances.
These provisions are common in operator to contractor contracts. An
example is found under Clause 24 of LOGIC Standard Contract for Supply
of Major Items thus,38
“…the company shall save, indemnify, defend and hold
harmless the contractor group from the company group‟s
own consequential loss and the contractor shall save,
35

James Carnie, Partner, Clendon Feeney, ‘Contractual limitations on liability – Allocation of risk
& Benefits,’
<http://clendons.co.nz/uploads/seminars_and_events/LexisNexis_contractual_limitations_on_li
th
ability.pdf> accessed 20 of March 2014.
36
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indemnify, defend and hold harmless the company group
from the contractor group‟s own consequential loss, arising
from, relating to or in connection with the performance or
non-performance of the contract.”
The basis for this kind of exclusion is found in the celebrated case of
Hadely v Baxendale39in which the English court held that consequential loss
for the purpose of exclusion relates to situations falling under the second
limb (that is „b‟) thus:
“Damages recoverable for a breach of contract should be
such as
a) Might fairly and reasonably be considered as arising
naturally from the breach or,
b) Might reasonably be supposed to have been in the
contemplation of the parties at the time the contract
was made.”
Wilful Misconduct
The standard liability allocation models often limit the operator‟s liability
to acts of gross negligence or wilful misconduct. In a joint venture
agreement, it is common for such mutual indemnity and hold harmless
provision to be qualified by a statement that they will not apply in the
case of wilful misconduct or gross negligence.40It is however advisable to
define the terms, “wilful misconduct” and “gross negligence”41 as the
meaning of these terms are unclear under English common law.
Other than serious breaches by its senior supervisory personnel, the
operator is not liable for any damage or loss resulting from performing (or
failing to perform) its duties and functions as operator.42 It is submitted
that this approach is taken because the Operator is said to be acting for the
Parties on a non-profit basis.
Gross Negligence
In Caledonia (EE) Ltd v Orbit Valve case,43 where issues were whether the
indemnity applied where P was negligent, and whether the death resulted
39

156 ER 145 (1854); 9 Ex 341.
th
AIPN, 2002 Model Joint Operating Agreement’ <www.aipn.org> accessed 19 of March 2014.
41
The Hellespont Ardent *1997+ 2 Lloyd’s Rep 547.
42
Jeremy Sheldon, ‘Ripples from the Gulf of Mexico’ (2011) IELR 12.
43
(1994) 1 WLR 221; Walters V Whessoe Ltd and Shell Refining Co Ltd [1968] 2 All ER 816, Where
it was held that an indemnity could not lie in respect of a person's own negligence or that of his
40
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from or was connected with the performance. The clause which the party
asking for indemnity sought to rely upon read thus; "any claim… by
reason of… death of an employee…resulting from or in any way
connected with the performance”. The court held that a party would not
be relieved of the consequences of its own negligence without the use of
clear words showing that it was the parties' intention.
Clauses that purport to exclude or restrict liability must however be
clearly expressed within the context of the agreement as ambiguity will
render such clauses ineffective.
Although the Federal Law of the US endorses the “knock for knock”, there
is no automatic indemnification for gross negligence.44The position under
Texas law is that, an agreement to contractually indemnify another for his
own negligence, must specifically set forth that intent. This is known as
the Ethyl Rule.45 Therefore in Adams Resources Exploration Corporation v
Resources Drilling Inc.46 it was held that regardless of fault or negligence of
the contractor the indemnitee was held to have satisfied the condition.
Whereas, under Alabama law, an agreements that purport to indemnify
another for the other‟s intentional conduct are void as a matter of public
policy.47
However, it is important to draw one‟s attention to the difficulty of
proving these terms (gross negligence and wilful misconduct) as was the
situation even in the more recent case of IP Petroleum Company, Inc. v
Wevanco Energy,48 where the court of appeal rejected the contention of
wilful misconduct against the defendant and held inter alia thus,
…this evidence does not rise to the level of gross
negligence… Nor was there evidence of wilful misconduct.
Throughout the history of Texas law, „wilful misconduct' has
been defined in a manner akin to `gross negligence.‟ …a
finding of wilful misconduct required evidence of „a specific
servants unless adequate and clear words were used, or unless the indemnity could have no
reasonable meaning or application unless so applied and must, therefore, be so applied by
necessary implication
44
th
Becker v Tidewater Inc, 581 F3d 256(5 Cir 2009); Royal Ins Co v Southwest Marine, 194 F3d
th
1009 (9 Cir 1999)
45
Ethyl Corporation v Daniel Construction Company 725 SW 2d 705 (Tex 1987); Mobil Oil Corp v
Schlumberger, 598 So 2d 1341, 1346 (Ala 1992)
46
761 SW 2d 63.
47
City of Montgomery v JYD Intern Inc, 534 So 2d 592, 594 (Ala 1988)
48
116 SW 3d 888 (Tex App- Houston).
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intent by IP Petroleum Company Inc. to cause substantial
injury to Plaintiffs.‟ We hold that the evidence is legally
insufficient to support the jury's finding.
Limitation of Liability
These are clauses that seek to limit a party‟s liability by reference to a total
sum payable.49It is sometimes described as a “liability cap” and is a
common feature in oil and gas contracting. This clause limits a party‟s
liability to a total sum payable. It allows the contractor to estimate
beforehand and with precision its maximum exposure to losses.50
A liability clause has the advantage of shielding a contractor against
losses, which may be more than he can bear and from challenges thus
providing a second line of defence against indeterminate and
disproportionate liability. Such liability cap may not however be
extended to third parties unless there are clear words to that effect.51
However, in Westerngeco Ltd v ATP & Gas (UK)Ltd,52 Aikens J held that
liability to pay damages to a third party was not subject to the cap
established in the aggregate liability clause of the services agreement
executed with the project.
Judicial Interpretations
Contextual
This is otherwise known as the traditional approach of interpretation.
Here the court takes into consideration the totality of the written
document sought to be interpreted and thus, does so objectively.53 This
position was affirmed by Lord Hoffman in Investors Compensation Scheme
Ltd v West Bromwich Buildings Society,54 where it was stated that, “the
meaning of the document is what the parties using those words against
the relevant background would reasonably have been understood to
mean”.

49

Greg Gordon, ‘Risk Allocation in Oil and Gas Contracts’ in Greg Gordon and Others (eds), Oil and
nd
Gas law: Current Practice and Emerging Trends (2 edn, Dundee University 2011).
50
Ibid.
51
Ibid.
52
[2006] EWHC, 1164.
53
nd
K Lewison, The Interpretation of Contracts (2 edn, Sweet & Maxwell 1997).
54
(1998) 1WLR 896.
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Contra Proferentem
If there is any ambiguity, the courts will interpret such ambiguous
contractual terms in the manner least favourable to the party seeking to
rely upon them.55 The English law have applied the contra proferentem rule
for the interpretation of liability clauses.56
Additionally, where a clause is unclear or ambiguous57or a provision is
deemed to constitute exclusion clause58 and therefore fails one of the tests
set out in Unfair Contract Terms Act of 1977 (UCTA), the risk will fall
under the general law and will be allocated not as party intended, but in
accordance with risk allocation under common law. Therefore, while
drafting contracts, parties must ensure that the language/words used are
very clear and unequivocal.59
Exclusion of Liability vs Limitation of Liability
The courts generally look to restrict an exclusion clause in anyways,
particularly where there is unequal bargaining power. Although this
usual approach „does not entitle the court to reject the exclusion clause
however unreasonable the court may think it is, if the words are clear and
fairly susceptible of one meaning only;60 whereas in the case of a
limitation clause, it has been held in Ailsa Craig Fishing Co Ltd v Malvern
Fishing Co,61 that rules of construction that apply when interpreting
clauses that completely exclude particular heads of liability should not be
applied strictly to clauses merely placing a limit on liability.
Conclusion
It has been said that “[the common] law is the enforcement of common
sense: or, at any rate, it should be.”62 Contracts made between
sophisticated parties, represented by counsel, who on their own freewill,
decided after extensive negotiation to allocate risk in a carefully crafted
written agreement, are fundamentally different from the contracts made
55

E Peel, ‘Whither Contra proferentem?’ in A Burrows and E Peel, Contract Terms (2007, OxfordNorton Rose Law Colloquium).
56
Greg Gordon, ‘Risk Allocation in Oil and Gas Contracts’ in Greg Gordon and Others (eds) Oil and
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57
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Farstad Supply AS v Enviroco Ltd [2010] UKSC 18, [2010] SCLR 379.
59
London Bridge case.
60
Photo Producton Ltd v Securicor Ltd (1980) AC 827, Per Lord Diplock.
61
(1983) 1 WLR 964.
62
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by consumers who buy cars, or sign consents allowing their children to
participate in rafting excursions.63
The O&G industry has been able to develop a number of contracting
practices to regulate and manage its inherent risks. It is not however
entirely true to say that a well drafted indemnity and hold harmless clause
modifies or overrides the common law approach to risk allocation.
Standard form or model contracts should be used sparingly as each
project seems to be different and a standard form, although a useful
starting point, must be adapted precisely to the circumstances of each
case.64The piper alpha incident, has thrown light on the importance of
indemnity clauses in contracts emanating from the UK offshore O&G
industry. It can be concluded that, in all the cases emanating from the
piper alpha disaster, the courts have adopted a similar position and habit
of interpreting the language of the contract strictly to represent exactly the
presumed intention of the parties at the time of contracting. Both the
London Bridge case and the Orbit Valve have demonstrated parties intend
the true meanings of their agreements as indicated by the wordings of
their contracts.
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AN ANALYSIS OF LEGAL FRAMEWORK REGULATING GAS FLARING IN
NIGERIA’S UPSTREAM PETROLEUM SECTOR:
HOW SUSTAINABLE?
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Abstract
One of the largest exploration and production of the oil and gas
deposit in Africa is undertaken in Nigeria. The constant burning
off of gases or the release of same directly into the atmosphere
through gas flaring have become a usual sight in Nigeria till date.
The irony of the matter is that the parent organizations of the
vast majority of the international oil companies operating in
Nigeria have totally restricted the flaring of related gas back at
their nations of origin, yet they find it helpful to degrade the
environment host communities in different nations by constantly
flaring gas. It is noted that gas flaring disregards the essential
right to life and human dignity of the residents of Nigeria. Also,
oil and gas exploration and production has the potential to cause
severe environmental degradation, not only to the physical
environment, but also to the health, culture, and economic and
social structure of the communities where it is produced. The
flaring of gas which by and large includes the consuming off of
related flammable gas toward the finish of a flare stack or blast
delivers mostly carbon dioxide discharge. There is therefore the
need to stop gas flaring by replicating the approaches used in the
relatively advanced petroleum countries like Norway and Canada
(Alberta) to tackle the menace. Hence this article is an analysis of
legal frameworks regulating gas flaring in Nigeria’s Upstream
Petroleum Sector. It is a doctrinal legal research that adopts a
library based research approach. Weak enforcement and
ambiguity of some anti-gas flaring laws are largely identified as
the key factors responsible for the menace. It recommends the use
of more advanced technologies, sophisticated mixture of
regulations and none-regulatory incentives such as fiscal policies,
gas market restructuring and proffer practical suggestions.
Key Words: Best Practice, Oil and Gas, Environmental Degradation, Production,
Legal Enforcement
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Introduction
Oil and gas matters are contained in the exclusive legislative list, and
thus fall within the purview of the federal government.1This means that
the National Assembly, which is the highest legislative body in Nigeria,
has exclusive legislative powers in respect of oil and gas matters. Several
pieces of legislation currently exist in Nigeria and are expressly and
impliedly aimed at regulating and or prohibiting the flaring of gas.
These include the Constitution of the Federal Republic of Nigeria 1999
(as amended) (CFRN 1999), Petroleum Industry Act 2021 (PIA 2021),
Petroleum Act 1969, National Environmental Standards and
Regulations Enforcement Agency (Establishment) Act 2007,
Environmental Guidelines and Standards for the Petroleum Industry in
Nigeria 1991, Climate Change Act 2021 (CCA 2021), African Charter on
Human and People‟s Rights (Ratification and Enforcement) Act 1983
(ACHPRA 1983) and Flare Gas (Prevention of Waste and Pollution)
Regulation 2018 as well as relevant regional and foreign legal
framework for gas flaring.
Conceptual Clarifications
Under this subheading, this article reviews literature and concepts used in
the article. These are gas flaring, oil and gas, black soot, acid rain,
sustainable development, pollution, environment and environmental
degradation.
Gas Flaring
Gas flaring is the burning of gas in the field as a means of disposal, either
because there is no market for the gas or the operator does not elect (or
cannot) use the gas for a non-wasteful purpose.2 Such disposal of gas is in
most cases done systematically or in a controlled manner. Little wonder
gas flaring gas flaring is also defined as controlled burning of natural gas
in the course of routine oil and gas production operation.3 Gas flaring has
also been defined as the process whereby gas is burnt off as unusable
waste gas or flammable gas, which is released by pressure relief valves

1
2

3

Part I of the Second Schedule of the 1999 Constitution.
G Nurakhemet, ‘Gas Flaring and Venting: What Can Kazakhstan Learn From the Norwegian
Experience?’ *2006+ (17)(9) Oil, Gas and Energy Law Journal, 29.
J Kearna, ‘Flaring and Venting in the Oil and Gas Exploration and Production Industry: An
Overview of Purpose, Qualities Issues, Practices and Trend’ *2000+ (12)(4) OGP Publication, 1.
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during unplanned over-pressuring of plant equipment.4 It must be noted
that the associated gas that is being flared is found underneath the sub soil
alongside the crude oil. It is during the course of bringing the crude oil to
the surface that the gas is being flared. In line with this thought, gas
flaring has also been further defined as the practice of burning off natural
gas when it is brought to the surface in a place where there is no
infrastructure to make use of it.5 Some scholars have posited that the gas
flared are either unusable or uneconomically recoverable,6 or flared for
safety, emergencies or during routine maintenance. 7 From these
definitions above, one can thus comprehensively, define gas flaring as the
process of disposing of some associated gas during oil production as a
result of either non-availability of the needed equipment to properly
harness the gas for positive use, or for safety reasons. It can be described
as the process of causing environmental, economically recoverable gas for
safety reasons.
Environmental Degradation
Environmental degradation is the degradation of the environment
through depletion of resources such as air, water and soil; the destruction
of the ecosystem; habitat destruction; the extinction of wildlife; and
pollution. It is any change or disturbance to the environment perceived to
be deleterious or undesirable.8
Accordingly, a contaminated environmental due to human activities could
cause malnutrition and diseases, morbidity and shortening of life
span.9The I=PAT equation states that environment impact (I) or
degradation is caused by the combination of an already very large and
increasing human population (P), Continually increasing economic

4

5

6

7

8

9

B Gervet ‘Gas Flaring Emission Contributes to Global Warning’ (Unpublished LL.M Dissertation,
Lurlea University of Technology Sweden 2007) 2.
O T Oghifo, ‘Gas Flaring/Power Plants in Nigeria: Social-Economic and Environmental Impact on
the People of Niger Delta’ (Unpublished Ph.D Thesis, University of Nordland Norway 2001) 22.
I Okukpon, ‘Phasing-out Gas Flaring in Nigeria: A Critical Assessment of the Regulatory Regime’
(Unpublished LL.M Dissertation, University of Cape Town 2010) 5.
R Okere, ‘Nigeria Burns Off $5 Billion Resources Yearly from Gas Flaring’. The Guardian (Lagos, 6
November, 2015) 28.
D L Johnson and Others, ‘Meanings of Environmental Terms’ *1997+ (26) Journal of
Environmental Quality, 58.
F I Sajini, ‘Population Growth, Environmental Degradation and Human Health in Nigeria’, *2011+
(8) (4) Pakistan Journal of Social Sciences, 187.
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growth or per capita affluence (A), and the application of resources
depleting10 and polluting technology (T).
Environmental degradation is also defined as the reduction of the capacity
of environmental to meet social and ecological objectives and needs.11
Environmental degradation is occasioned by consistent flow of industrial
waste, gas flares, fire disaster, acid rain and so on, which has led to the
pollution of farmlands and fish ponds.12
Oil and Gas
Oil and gas otherwise called petroleum is a compound mainly composed
of hydrocarbon and carbon, and is commonly called a hydrocarbon.13 It
can exist in gaseous, liquid or solid form. When it is found as a solid, it is
coal, shale, tar sand or bitumen. In liquid form, it is referred to as crude
oil. Hydrocarbons in gaseous form are known as natural gas. The most
commonly known hydrocarbon is crude oil, which is referred to many as
petroleum. However, strictly speaking, the term petroleum covers other
types of hydrocarbons.14 Wide variations of crude oil exist, ranging from
heavy mixtures that have to be warmed before they can flow, to volatile
liquids or gases that condense into liquids at atmospheric pressure (gas
flaring).15
Petroleum means mineral oil (or any related hydrocarbon) or natural gas
as it exists in its natural state in strata, and does not include coal or
bituminous shales or other stratified deposits from which oil can be
extracted by destructive distillation.16 On the other hand, natural gas
means gas obtained from boreholes and wells and consisting primarily of
hydrocarbons.17
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Gas flaring, which is the burning of natural gas associated with oil and gas
production, is one of the most damaging practices in the Nigerian
petroleum industry and this has continued to give rise to unimaginable
complex consequences in Nigeria, with regard to human health and
natural environment.18 This calls for concern as the gas is not being
conserved, re-injected or used in any way but is being wasted thereby
impacting negatively on the environment, health and the Nigerian
economy as a whole. These impacts are further aggravated because some
of the flare stacks are at ground level and point menacingly at the
communities belching heat and smoke into the environment.19
Environment
Generally the term environment is inherently technical in scope and
application. This accounts for the difficulties in finding a uniform and
generally acceptable definition of the concept. Environment is also
defined as the totality of physical, economic, cultural and social
circumstances and value of property which also affect the quality of
peoples‟ lives.20 The environment can also be defined environment as all
the interesting factor and circumstances that surround, influence and
direct the growth and behaviour of individual‟s beings, group‟s species
and communities.21Also, the environment has been described as a
physical matter, that is, the air, the sea, the land, natural resources, flora
and fauna and cultural heritage (being items of archaeological, historical,
artistic and scientific interest).22
Environment is also viewed as the totality of the places and surroundings
in which we live, work, and interact with other people in our cultural,
religious, political and socio-economic activities for self-fulfillment and
advancement for our communities, societies or nations.23 It is within this
environment that both natural and man-made things are found. It is not
only defined as something out there consisting of lakes, mountains,
18

A Ajugwo, ‘Negative Effects of Gas Flaring: The Nigerian Experience’ *2013+ (1)(1) Journal of
Environment Pollution and Human Health, 6.
19
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Presented at the National Environmental Consultation, 10-11.
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Malthouse Press 1986) 87.
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animals and plants, but it has come to mean everything that surrounds
us, that human are integral part of the environment and the interactions
within or between and among the living and non-living entities
constitute environment.24
Environment has been viewed as a complex relationship existing
between the ecosystem and its inhabitants. Scientific explanation
contends that environment is the product of a complex ecological system
in which human beings and other living and non-living organism coexist. In this context environment is characterised and classified into two
broad categories: physical and cultural. The physical environment is the
natural environment, which consists of biosphere, atmosphere,
hydrosphere and lithosphere and their inherent resources. The cultural
environment generally encompasses the way of life of a set of people in a
specific location including human settlements, cultural, historical and
religious aspect of human activities.25
Environment has been viewed as a complex relationship existing
between the ecosystem and its inhabitants. Scientific explanation
contends that environment is the product of a complex ecological system
in which human beings and other living and non-living organisms coexist. In this context Environment is characterised into two broad
categories: physical and cultural. The physical environment is the
natural environment which consists of biosphere, atmosphere,
hydrosphere and lithosphere and other inherent resources. The cultural
generally encompasses the way of life of a set of people in a specific
location including human settlements, cultural, historical and religious
aspects of human activities.26
Pollution
Pollution is the act of introducing harmful substances to the environment
that results in harming the natural surroundings. Substances that cause
pollution are referred to as pollutants. These polluting substances are so
diverse and they include chemical products, waste material, light, heat,
and noise among others. Due to the diverse nature of pollutants in the
world, there are various types of pollution such as water pollution, noise
24
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pollution, air pollution, soil contamination, radioactive pollution, and
plastic pollution. While some pollution occurs through natural events
such as volcanic eruptions and forest fires, most of the pollution in the
world is caused by human activities.27 Environmental pollution results in
diverse harmful effects on living creatures and the surroundings. Air
pollution often leads to health problems in humans such as respiratory
diseases, heart diseases, and other ailments. Additionally, polluted air
results in acidic rain which is harmful in the soil. Environmental pollution
caused by chemicals like lead and mercury mostly lead to developmental
problems in children and health complications in adults. On the global
scale, pollution often results in an imbalance in the ecosystem and
elimination of some endangered species.28
Black Soot
Black Soot is a pseudonym for a type of particle pollution called PM 2.5,
an air pollutant comprising a variety of other pollutants like chemical
acids, metals and dust particles. The particle has diameters that are 2.5
micrometers or less; due to its tiny size, it can penetrate the lungs and
bloodstream easily.29 Black Soot is a byproduct of the incomplete burning
of organic (carbon-containing) materials, such as wood, fuel oil, plastics,
and household refuse. The fine black or brown powder that makes up soot
may contain a number of carcinogens, including arsenic, cadmium,
and chromium.30
Acid Rain
Acid rain is a popular term referring to the deposition of a mixture from
wet (rain, snow, sleet, fog, cloud-water, and dew) and dry (acidifying
particles and gases) acidic components. Distilled water, once carbon
dioxide is removed, has a neutral pH of 7. Liquids with a pH less than 7
are acidic, and those with a pH greater than 7 are alkaline. Clean or
unpolluted rain has an acidic pH, but usually no lower than 5.7, because

27

B E Sawe, ‘What is Pollution’ *2018+ (17) World Atlas, 8.
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carbon dioxide and water in the air react together to form carbonic acid.31
Acid rain, or acid deposition, is a broad term that includes any form of
precipitation with acidic components, such as sulfuric or nitric acid that
fall to the ground from the atmosphere in wet or dry forms. This can
include rain, snow, fog, hail or even dust that is acidic.32
National Legal Framework
By and large, the strength of any framework for environmental protection
will undoubtedly be enhanced by the fundamental principles used in
building its foundation. The article shall first examine the constitutional
perspectives33 to the combating gas flaring and environmental degradation
and thereafter examine the legal frameworks for environmental protection
and management at the various tiers of Government.
Constitution of the Federal Republic of Nigeria, 1999 (as amended)
The Constitution of the Federal Republic of Nigeria, 1999 (as amended)
(CFRN 1999) makes provision for environmental protection by providing
that „the state shall protect and improve the environment and safeguard
the water, air and land, forest and wild life of Nigeria.‟34 The CFRN 1999
further provided that „In furtherance of the social order-exploitation of
natural resources in any form whatever for reasons other than the good of
the community, shall prevented.‟35 Again the CFRN 1999 made a
categorical pronouncement by enlisting the assistance of its citizen in
accomplishing its objective of protecting the environment, when it
provided that “it shall be the duty of every citizen to render assistance to
the appropriate and lawful agencies in the maintenance of law and
order.”36 A combined and jurisprudential examination of these provisions
clearly creates an obligation on the part of the government of the Federal
Republic of Nigeria to protect the environment from noxious acts which
includes the flaring of gas, by ensuring that the exploitation of all natural
resources especially oil and gas are explored and produced in a safe,
healthy and environmentally friendly way.
31
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Stretching it further, it also means that the government is under strict
obligations to halt exploitation of oil and gas if such exploitation and
production operations are detrimental or hazardous to the lives of
Nigerians. To achieve this task, relevant and appropriate regulatory bodies
and agencies have been established and the citizens are enjoined to assist
them for the effective and efficient discharge of their duties of regulating
the Nigerian petroleum industry which is presumed to be governed by
public policy.37 It is quite commendable that the Nigerian government,
after years of wallowing in environmental unconsciousness, has suddenly
woken up to its environmental responsibilities of protecting not just the
environment but also its citizens. The extant legal and institutional
frameworks gas flaring and environmental degradation in Nigeria all
derive their legitimacy from the Constitution. Also the CFRN 1999
provides for the fundamental right to life of every citizen of Nigeria38
which is very sacrosanct to this article because the effects of gas flaring and
environmental degradation such black soot and acid rain has the potency
of causing the death of a lot of people.39
Petroleum Industry Act 2021 (PIA 2021)
The Petroleum Industry Act 2021 (PIA 2021) was enacted by the federal
government of Nigeria to address among other challenges, gas flaring and
environmental degradation that arises from the oil and gas exploration
and production activities. PIA 2021 introduces the concept of
environmental management plan into the oil and gas sector. Oil and gas
companies are obligated under the PIA 2021 to present an environmental
management plan as a prerequisite for the issuance of an operational
licence.40 PIA 2021 also provides for financial contribution for remediation
of environmental damage in which oil and gas companies are required to
contribute funds in advance for the remediation of the environment where
gas flaring negatively affects the environment.41 Also, where an oil and gas
company undertakes gas flaring, the PIA 2021 have prescribed for gas
flaring fine, as a penalty.42 However, the PIA 2021, in a sharp twist make
37
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provision for exemption of some oil and gas companies from the penalties
prescribed for gas flaring where the company is a start-up and for strategic
operational reasons, including testing.43 The innovations of the PIA 2021
are indeed interesting, what remains is the manifestation of these
innovations.
Petroleum Act 1969 (PA 1969)
The Petroleum Act44 was enacted in 1969 with the aim of providing a legal
framework for the exploration and exploitation of oil and gas resources in
Nigeria and all other ancillary matters.45 The PA 1969 is the principal law
in the Nigeria Petroleum Sector with powers vested in the Minister, to
formulate regulations, to prescribe standards and procedures for the
purposes of smooth operation of the oil and gas industry in Nigeria.46 The
PA 1969 is also concise on matters relating to oil and gas pollution,
apparently because of the statutory definition of petroleum and powers
vested in the minister who is expected to exercise same in prescribing and
formulating regulations to ensure compliance with best and current global
practice obtainable in the international oil and gas sector. The PA 1969
defined Petroleum as: “…Mineral oil (or any related hydrocarbon) or
natural gas as it exists in its natural state in strata, and does not include
coal or bituminous shale or other stratified deposits from which oil can be
extracted by destructive…”47
The mention of natural gas in the above definition of petroleum, indicate
that the Act envisages the regulation of gas flaring and its resultant
environmental degradation has empowered the minister to make certain
regulations in respect thereto. These include regulations providing
generally, for matters relating to licenses and leases granted under the Act
and operations carried out there under, including the prevention of
environmental degradation.48
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National Environmental Standards and Regulations Enforcement
Agency (Establishment) Act 2007 (NESREA 2007)
The Part II of the National Environmental Standards and Regulations
Enforcement Agency (Establishment) Act 2007contains the functions of
the NESREA. The NESREA is authorised to enforce compliance with laws,
guidelines, policies and standards of environmental matters. Such
standards would include the federal water quality standards and air
quality standards. In carrying out its functions, it is to coordinate and liaise
with stakeholders within and outside Nigeria on matters of environmental
standards, regulations and enforcement. Relevant stakeholders would
include the organised private sector, environmental groups at both
national and international levels, and other ministries and parastatals.49
The NESREA 200750 setting up NESREA empowers it to come up with
modalities on ensuring environmental awareness and compliance in
Nigeria. This is achieved through effective enforcement mechanism as
championed by NESREA and its sister agencies; some of the techniques
and mechanism used in ensuring environmental awareness and
compliance includes; effective enforcement mechanism, Public
Participation
in
Environmental
Protection
and
Management,
Environmental education, cooperation and Partnership with other inter
government Agencies, non-Governmental organization and relevant
agencies that are directly or indirectly involved in activities related to the
protection of the environment in Nigeria and the global community at
large. The NESREA 2007 provides for an impressive array of enforcement
mechanisms. They include: issuance of permits, licences, certificates for
environmental compliance, inspections, searches, seizures, arrests, sealing,
notice of violation, notice of revocation of permit, revocation order,
recourse to courts for civil penalties for violation, injunctive relief to
require compliance, criminal sanctions for violations, citizen‟s suits to
enforce the statutes in the absence of effective government enforcement.51
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Environmental Guidelines and Standards for the Petroleum Industry in
Nigeria 1981 (as revised) (EGASPIN)
The EGASPIN 1981, inter-alia, seeks to “establish guidelines and standard
for the environmental quality control of the petroleum industry taking into
account existing local conditions and planned monitoring programmes.”52
Interestingly, part III, paragraph 3.8.8. of EGASPIN reiterates the fact that
gas flaring is prohibited in Nigeria. EGASPIN however, goes further to set
some conditions should the operator or licensee “be constrained to flare
gas”53 in Nigeria.
However, the EGASPIN, just like similar legal frameworks, are not
effective in Nigeria, perhaps because of the shortage of capacity or
manpower and fund to efficiently enforce the standards of gaseous release,
exploration and production as contained therein. For instance, even
though the EGASPIN stipulates a maximized sterilized approach distance
of two meters‟ radius‟ which should be maintained from the base of the
stack,54 most oil exploration and production companies in Nigeria still
situate the flare stack right within miles from residential communities and
yet the regulatory bodies such as DPR are handicapped in compelling
compliance and this is indeed a most unfortunate sorry situation for the
Nigerian environment which has been largely degraded.
The EAGSPIN is specially designed to be reviewed periodically. However,
the guidelines and provisions have been reviewed just once in 2002, about
11 years after it was enacted in 1998. This review even failed to make any
additions to the issue of gas flaring contained in EGASPIN. Even though
further amendment is long overdue, it is however, submitted that an
effective and efficient enforcement of the current version and guidelines of
the EGASPIN can drastically reduce, if not stop the flaring of gas and
environmental degradation in Nigeria.
Flare Gas (Prevention of Waste and Pollution) Regulation 2018
The Flare Gas (Prevention of Waste and Pollution) Regulation 201855
introduced a new payment regime for flaring which also appears to have
inherited the polluters pay principle like that contained in carbon tax. The
52
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Petroleum Act 1969 empowers the Federal Government to take all
associated gas flared without any cost and royalty payment.56 This same
right also extends to all natural gas found during exploration and
production existing under a petroleum licenses or lease and requires a
license to enter into a separate contract to harness such associated gas
recovered during exploration.57 A licensee or lessee is only allowed to
utilize its associated gas free of charge for personal consumption which is
limited to re-injection or sustaining production of crude oil.58 Also permit
holder or a producer under the producer Approved Flare out Project
scheme may be permitted to take flare gas out of a prescribed site subject
to the issuance of a permit without obligations to pay royalties to the
Federal Government.59A permit holder under the regulation is
consequently, banned from engaging gas flaring under this provision.60
Finally, it is projected that Nigeria can realize up to USD 3.5 billion worth
of investments from interested bidders since the launch of the programme
in 2018. As a programme gains momentum, this paper concludes that
NGCP has the prospect of ending gas flaming in Nigerian. It is also has the
potential to generate revenue for government but the key factor towards
solving the power problems remains adequate infrastructure which
remains unclear or how this programme intends to solve, although it can
generate some fort of security fuel supply.
Nigerian Gas Flare Commercialisation Programme 2016
Under the Nigerian Gas Flare Commercialisation Programme 201661
(NGFCP 2016), the Federal Government of Nigeria shall exercise its
ownership rights of all gas flared in Nigeria. The Petroleum Act62(PA)
provides that the Minister of Petroleum may, in the public interest, impose
terms and conditions applying to any natural gas discovered, including
the right of the Federal Government of Nigeria (FGN) to take any
associated gas that would have been flared either free of cost at the flare or
at an agreed cost. To this end, the FGN shall, under the NGFCP 2016, grant
licences to third parties (that is, licensees) to access and collect such gas on
56
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behalf of the FGN from the flare points of oil producing companies. The
licensees will then be required to use necessary technology to set up the
facilities for the delivery and collection of gas at the flare points. Under the
NGFCP 2016, all identified gas flare points are part of the programme and
compliance with the programme will be a licence condition for the award
and renewal of all Oil Mining Leases and Marginal Fields. The proper
implementation of the NGFCP 2016 is a game–changer to the Nigerian
economy and can solve Nigerians gas flaming problem provided there is
technological progress back with full regulatory support for commercially
innovative players in the industry. The program me has the potential to
change Nigeria‟s narrative as a crude oil-based economy to a more
balanced gas based industrialized economy there by contributing to
adequate security of fuel supply for power generation. However, it
remains imperative to consider the need for infrastructural development
to facilitate the transit of adequate domestic gas supply to gas fired plants.
National Gas Policy 2017 (NGP 2017)
The National Gas Policy 201763 was approved by the Nigerian Federal
Executive Council to replace the 2008 Nigeria Gas Master plan. Some of
the innovations introduced by the NGP 2017 include reforms of
governance (legislation and regulation) in the gas sector, enforcement of
domestic supply obligations, fiscal provisions, reworking the industry
structure with a focus on public-private partnerships, providing incentives
and opportunities for investing in natural gas products such as Natural
Gas Liquids (NGL) and Liquefied Petroleum Gas (LPG), developing gas
infrastructure and building markets, completely prevent gas flaring and
limit the reinjection of associated gas in oil projects, separate activities
between the government and private sector, pursue a project-based rather
than centrally-planned domestic gas development approach, inclusion of a
model Gas Development Agreements in Production Sharing Contracts and
make a strong maintenance and safety culture a priority, establish strong
linkages with electric power, agriculture and the real sectors, provide
relevant regulations and a network code and implement and complete
necessary infrastructure for gas.64
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The NGP acknowledges that Nigeria‟s extant petroleum law, the
Petroleum Act of 1969 is designed primarily for crude oil, and does not
address gas as a commodity in its own right. This is compounded by the
fact that there is no legislation that sufficiently provides for the regulation,
production and utilisation of downstream gas. The NGP provides that a
new gas legislation will be enacted that will treat gas as a separate
commodity and will implement separation of the upstream from the
midstream; separation of gas infrastructure ownership and operations
from gas marketing; licence different activities in the gas value chain; and
provide for appropriate pricing, competition and a fiscal regime. The
responsibility for the economic and technical regulation of the gas sector
will be vested in a strong independent regulator.
Climate Change Act 2021 (CCA 2021)
The Climate Change Act 2021 (CCA 2021) establishes a National Council
on Climate Change that will be a corporate entity, and make policies,
regulations, guidelines, institute penalties (including fines).65 The Council,
which will be chaired by the President, with the Vice President as Vice
Chair, will also administer the Climate Change Fund, as well as oversee,
working with relevant partners, the implementation of Carbon Emission
Trading and a Carbon Tax in Nigeria. Under the CCA 2021, the Federal
Ministry of Environment, working with the Federal Ministry of Budget
and National Planning, is mandated to set a „Carbon Budget‟ for Nigeria,
which is basically the allowable/acceptable quantity of greenhouse gases
in the country, per time. The CCA 2021 mandates “private entities” that
employ 50 or more persons to Create Annual Carbon Emission Reduction
Targets that are aligned with the National Climate Change Action Plan,
Designate a member of staff as “Climate Change Officer” or
“Environmental Sustainability Officer”. It will be this person‟s
responsibility to submit annual reports to the Climate Change Council, on
the entity‟s efforts/progress at meeting the targets set in (1) above.
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African Charter on Human and People’s Rights (Ratification and
Enforcement) Act 1983 (ACHPRA 1983)
The African Charter on Human and People‟s Rights (Ratification and
Enforcement) Act 1983 (ACHPRA 1983),66 became part of the law of
Nigeria pursuant to its adoption and domestication in Nigeria. The
Charter contains ample provisions on civil and political rights, economic,
social and cultural rights, and right to a general satisfactory environment
among others.67
Regional Legal Framework
Within the West African Region, through the Economic Community of
West African States (ECOWAS), various steps have been taken to enact
laws applicable to the member states which would protect the
environment within the ECOWAS region from degradation.
Revised Treaty of the Economic Community of West African States
(ECOWAS) 1993
The Revised Treaty of the Economic Community of West African States
(ECOWAS) 1993 of which Nigeria is a member state makes provision for
the establishment of a technical commission for the environment and
natural resources.68 This commission has the responsibility of providing
solutions to matters relating to the environment such gas flaring in
member states. The ECOWAS treaty also makes provision that member
states shall make adequate provision for science and technology to address
the issue of environmental conservation.69
Economic Community of West African States (ECOWAS) Environmental
Policy 2008 (ECOWAS EP 2008)
The overall objective of the ECOWAS Environmental Policy 2008
(ECOWAS EP 2008) is to reverse environmental degradation and depletion
of natural resources, ameliorate the quality of the living environment,
conserve biological diversity, with a view to ensuring a healthy and
productive environment; thereby improving the well-being of the
ecosystem and the population of the sub region.70 The ECOWAS EP 2008
66
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seeks to employ certain strategies to achieve its objectives such as
strengthening of environmental governance (setting up of a sub-regional
mechanism) and promotion of capacities to that effect, promotion of
sustainable management of the resources for the improvement of the subregional economy in an environment-friendly manner; prevention of
environmental pollution and nuisance, urban waste and for the control of
trans-boundary movements of hazardous waste/products and promotion
of information, education, and communication for a healthy
environment.71
International Legal Framework
The reduction of greenhouse gases (referred to as “GHGs”) which are
being released into the atmosphere as a result of gas flaring is one of the
major problems facing the international community today.
Notwithstanding the existence of international treaties aimed at combating
the harmful effects of climate change and the effects of gas flaring on the
environment, domestic legislation also plays an all-important role in
tackling the problem.
Many international agreements and initiatives exist on air quality
standards and for prevention and regulation of atmospheric pollution.
However, for the purposes of this article, discussion will be limited to the
United Nation‟s Framework Convention on Climate Change 1997 (Kyoto
Protocol), Global Environment Facility 1991 and the Paris Agreement 2016.
These instruments are geared towards mitigation of global climate change,
regulation of hydrocarbon-related green-house gas (GHG) emissions and
international pro-active reduction of gas flaring. The international legal
framework/standards are examined below.
United Nation’s Framework Convention on Climate Change 1992
(UNFCCC 1992)
The United Nation‟s Framework Convention on Climate Change 1992
(UNFCCC 1992) is the foremost and most significant watershed in the
multidimensional effort to tackle climate change.72 The UNFCCC is one of
the three conventions adopted at the Rio Earth Summit in 1992, 73 and its
71
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ultimate goal is to stabilize GHG concentrations in the atmosphere at a
degree that will inhibit dangerous human interference with the climate
system.74 The Convention requires that such degree should be attained
within a time-frame necessary to permit ecosystems to adapt naturally to
climate change, to make sure that food production is not endangered, and
to foster sustainable economic development.75 The Convention came into
force on March 21, 1994, and presently, 197 countries have ratified it.76 In
furtherance of article 22 of the Convention, the UNFCCC is subject to
ratification, adoption, or approval by countries and regional economic
integration associations.77 It allows countries and regional economic
integration associations that have not signed the Convention to agree to it
at any time.78
Farber and Peeters write that the UNFCCC sets out numerous operating
principles that offer conceptual anchorage for the climate regime.79 One of
such principles is the equity and common but differentiated
responsibilities and respective capabilities.80 Farber and Peeters assert that
the UNFCCC 1992is the foremost international environmental standard to
express the principle of equity and common but differentiated
responsibilities and respective capabilities in a workable provision.81 The
principle developed from the understanding of the “common heritage of
mankind” and is a demonstration of universal principles of equity in
international law.82 It acknowledges historical disparities in the
contributions of developed and global south countries to global
environmental challenges, as well as disparities in their respective
economic and technical abilities to address these challenges.83 In line with
their common but differentiated responsibilities and respective capacities,
as well as social and economic circumstances, parties to the UNFCCC 1992
recognize that the universal nature of climate change demands the
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broadest practicable cooperation by all countries.84 This principle has
worked as a guiding principle as well as a basis for arguments in the UN
climate negotiations. For instance, while global south countries like
Nigeria have argued on the basis of this principle for developed countries‟
leadership and differential treatment for global south countries, developed
countries contend that the principle must be understood as a dynamic
notion that changes concurrently with changing economic and other
circumstances.85
Also, in reflecting the principle, the UNFCCC 1992 splits countries into
“Annex I” and “non-Annex I” countries, with the former representing
developed countries and the latter representing global south countries.86
The UNFCCC 1992 stipulates greater mitigation roles for Annex I
countries compared to the non-Annex I countries.87 Nigeria is not included
in the Annex I countries, and this suggests lesser mitigation
responsibilities for Nigeria. Despite the incessant gas flaring in Nigeria,
one cannot compare the levels of GHGs emitted from all sources in
industrialized countries to GHG emissions from Nigeria. However, there
is no basis for allowing countries such as Nigeria to enjoy lesser
commitments under the UNFCCC 1992 in view of the level of GHG
emitted from gas flaring in Nigeria. Conversely, assuming the UNFCCC
1992 created binding obligations on Nigeria, it will only be enforceable
after it has been domestically incorporated into a law.88
Furthermore, the UNFCCC acknowledges that the absence of complete
scientific certainty on issues of climate change ought not to serve as a
justification for delaying action.89 Specifically, the UNFCCC 1992 provides
in article 3(3) as follows:90
The Parties should take precautionary measures to anticipate, prevent or
minimize the causes of climate change and mitigate its adverse effects.
Where there are threats of serious or irreversible damage, lack of full
scientific certainty should not be used as a reason for postponing such
measures, taking into account that policies and measures to deal with
84
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climate change should be cost-effective so as to ensure global benefits at
the lowest possible cost.
Article 3(3) is drafted in a manner that its language is unassertive and
weak. Farber and Peeters argue that article 3(3) refers to “precautionary
measures”, and neither defines precaution as a “principle” nor an
“approach”. They contend that while an “approach” is rather unclear from
a legal perspective, a “principle” presupposes legal effects.91 This article
agrees with the writers and argues that the drafters of article 3(3) preferred
the phrase “precautionary measures” to “principle” which presupposes a
non-obligatory plan or course of action. Relatedly, Article 3(3) also depicts
a right to take preventive measures, and not an obligation to take action.92
Also, the provision of article 3(3) is permissive in nature in view of the fact
that it provides that parties “should” take precautionary measures, rather
than “shall” which is much more prescriptive and forceful. As a result, the
permissive provision of article 3(3) makes it easier for Nigeria to avoid
taking actions aimed at mitigating GHG emissions from gas flaring.
Nigeria became a signatory to the UNFCCC on June 13, 1992, and ratified
same on August 29, 1994,93 but did not domesticate the UNFCCC which
was eventually operationalized by the Kyoto Protocol.
Kyoto Protocol to the United Nation’s Framework Convention on
Climate Change 1997
The 1997 Kyoto Protocol to the UNFCCC was adopted in Kyoto, Japan on
11 December 1997 and entered into force on 16 February 2005.94It
strengthens the commitments of the UNFCCC, particularly those
enshrined in Articles 4(2)(a) and (b).95 The Protocol covers six greenhouse
gases in its Annex B: carbon dioxide(CO2), methane (CH4), nitrous oxide
(N2O), hydrofluorocarbons (HFCs), perfluorocarbons (PFCs) and sulphur
hexafluoride (SF6).96
The Kyoto Protocol builds upon the framework of the UNFCCC. Basically,
the Protocol sets out the specific commitments of developed countries in
91
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its Annex B. These commitments require them, either individually or
jointly, to reduce their overall greenhouse emissions by at least 5.2% below
1990 levels over the 2008 to 2012 period.97 The Kyoto Protocol recognises
that developed countries are principally responsible for the current high
levels of GHG emissions in the atmosphere as a result of more than 150
years of industrial activity.98 So, developing countries are not subject to
these binding emission reduction targets.99
The Kyoto Protocol further requires developed countries to:
...strive to implement policies and measures [that is, to combat
climate change] …to minimise adverse effects…of climate
change…and social, environmental and economic impacts on the
Parties, especially developing country Parties...
Thus, the bulk of the burden to reduce GHG emissions lies on developed
countries and they can achieve this through implementation of national
measures. However, in order to achieve this, the Protocol provides for
three cost-effective mechanisms through which parties can meet their
assigned targets, namely the Joint Implementation (JI), Clean Development
Mechanism (CDM) and the Emissions Trading (ET).100 For the purposes of
this article, only the CDM is examined below.
Global Gas Flaring Reduction Partnership 2001 (GGFR 2001)
The World Bank in cooperation with the Government of Norway launched
a Global Gas Flaring Reduction Initiative (GGFR 2001) at the World
Summit on Sustainable Development in August, 2002.101 The GGFR 2001 is
a public-private partnership with participation from governments of oilproducing countries, state- owned companies and major international oil
companies.102 The aim of the GGFR 2001 is “to support national
governments, development agencies, and the petroleum industry in their
97
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efforts to reduce the environmentally damaging flaring and the petroleum
industry in their efforts to reduce the environmentally damaging flaring
and venting of gas associated with the extraction of crude oil.” 103 Thus, it
facilitates and supports national efforts to use currently flared gas by
promoting effective regulatory frameworks and tackling the constraints on
gas utilization, such as insufficient infrastructure and poor access to local
and international energy markets, particularly in developing countries.104
In addition, the GGFR 2001 seeks to reduce poverty by developing
concepts for how local communities close to the flaring sites can use
natural gas and liquefied petroleum gas (LPG) that may otherwise be
flared and wasted.105 The Programme has already evaluated opportunities
for small-scale gas utilisation in several countries, including Nigeria.106
The GGFR 2001 is led by the World Bank Group in collaboration with the
Government of Norway. The idea for this Initiative was put forward
during a June 2001 Oslo seminar hosted by Anne Kristin Sydney, who was
then the Norwegian Minister for International Development.
Subsequently, the Initiative was launched during the Conference of the
Parties (COP-7) under the United Nations Framework Convention on
Climate Change (UNFCCC) in Marrakech. Nigeria and Canada are both
members of the Partnership.
The GGFR 2001‟s action plan to reduce gas flaring and venting focuses on
four key areas107 namely: a) commercialization of associated gas; b)
regulations for associated gas; c) implementation of a voluntary standard
for associated gas flaring and venting reduction; and d) capacity building
to obtain carbon credits for flaring and venting reduction projects.108
Paris Agreement 2015
At the 2015 United Nations Climate Change Conference, Paris, also known
as COP 21, parties to the UNFCCC reached a landmark agreement to
eliminate climate change and intensify the actions needed for a sustainable
103
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low carbon future by signing a legally binding agreement on the climate.109
The Agreement rests on the UNFCCC, and for the first time, carries all
countries into a universal cause to pursue determined efforts to address
climate change and adapt to its impacts, with heightened support to aid
global south countries to do so.110 The key objective of the Agreement is to
bolster the global reaction to the danger posed by climate change by
maintaining a “global temperature increase this century far beneath 2
degrees Centigrade beyond pre-industrial levels and to push towards
efforts to restrict the temperature rise even further to 1.5 degrees
Centigrade”.111 The Paris Agreement is focused on bolstering the capacity
of countries to address the effects of climate change.112 The Agreement was
opened for signature on April 22, 2015 and as at September 2018, 180
parties have ratified it.113 It entered into force on November 4, 2016, and
charts a new course in the global climate effort.114 Although Nigeria has
signed and ratified the Paris Agreement,115 the Agreement is yet to be
domestically incorporated into a law as required by the Nigerian
Constitution.
As with the preceding instruments, the Paris Agreement also recognizes
the principle of equity and common but differentiated responsibilities and
respective capabilities.116 For this reason, scholars such as Pardy state that
the Agreement and its preceding Convention are all about “wealth
distribution, social justice and development”.117 He writes that rather than
requiring mitigation of GHG emissions and energy use, the Paris
109
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Agreement envisions the transfer of resources from developed countries to
global south countries as well as a rise in energy consumption in the global
south.118 In the same vein, the United States Government also claims that
the Agreement imposes largely discriminatory environmental standards
on US corporations and workers.119 Consequently, the US has given notice
of its intention to the United Nations to leave the Paris Agreement by 2020,
in line with article 28 of the Agreement which allows state parties to
withdraw from the Paris Agreement at any time after three years from the
date on which the Paris Agreement comes into force.120
In the build-up to the Paris Conference, parties were required to submit
Intended Nationally Determined Contributions (INDCs) which showed
each country‟s agenda for tackling climate change, mitigating GHG
emissions, and how the countries intend to meet those objectives.121 The
Paris Agreement now recognizes these INDCs as Nationally Determined
Contributions (NDC) and mandates parties to carry on and communicate
determined efforts through their NDCs to respond to the challenges posed
by climate change.122 Parties are also mandated to report on a frequent
basis on emissions and progress towards their NDCs under a transparency
framework created in article 13 of the Agreement. In line with the
requirement of the Agreement, Nigeria has submitted its NDC which
reports that emissions in Nigeria are anticipated to rise to around 900
million tonnes per year by 2030, which means about 3.4 tonnes per
individual.123 A critical look at Nigeria‟s NDC reveals that it acknowledges
the impact of GHG emissions from gas flaring on climate change. 124 It
provides that one of its key aspects is to work towards ending gas flaring
118
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by 2030.125 In order to achieve this, the NDC proposes several mitigation
measures which include reducing the potential GHG emissions from gas
flaring by 64 million tonnes per year, from 2030.126 A practical means of
achieving Nigeria‟s gas flaring reduction target under its NDC, is to enact
comprehensive legislation in this regard.
A synthesis report released by the UNFCCC on the cumulative impact of
the NDCs submitted by state parties reveals that NDCs are anticipated to
bring about substantial emissions reductions and reduce GHG emissions
progression in the coming years, but would be insufficient to counter the
rising trend of global GHG emissions by 2025 and 2030. 127 A more recent
synthesis report of the UNFCCC has now concluded that greater GHG
emissions mitigation efforts than those related to the NDCs will be needed
in the period after 2025 and 2030 in order to maintain the temperature
increase below 2 degrees Centigrade beyond preindustrial levels.128
Considering the amount of GHGs emitted by gas flaring, this calls for a
lasting legal solution to the intractable problem of gas flaring in Nigeria.
The commitments under the Paris Agreement require governments to be
more prescriptive about mitigating GHG emissions from gas flaring.129 The
Paris Agreement makes some binding provisions on Nigeria, but in the
absence of domestication, these provisions will not be enforceable in
Nigeria. Some of these provisions include the obligation to undertake
domestic mitigation measures with the aim of achieving its NDCs,130
preparation and communication of strategies for low GHG emissions
development reflecting its peculiar circumstance,131 communication of its
NDCs every five years,132 formulation and communication of long term
low GHG emissions development plans,133 and provision of national
125
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inventory report of anthropogenic emissions as well as information
required in assessing progress made in enforcing and achieving its
NDC.134
Given that gas flaring reduction is an important aspect of Nigeria‟s NDC,
it will be imperative for Nigeria to show that it is carrying out domestic
mitigation measures aimed at reducing gas flaring. It is also mandatory for
Nigeria to prepare and communicate its strategies such as legislative
reforms aimed at achieving low GHG emissions including emissions from
gas flaring as required under the Paris Agreement. Also, the national
inventory report of anthropogenic emissions required to be submitted
could assist in monitoring progress made towards implementing and
achieving Nigeria‟s NDC as it relates to gas flaring reduction.
In order for these provisions to be enforceable in Nigeria, they must be
incorporated into domestic laws. Accordingly, this article contends that
one of the solutions to the gas flaring challenge lies in enacting new
legislation and domesticating the provisions of international
environmental standards on GHG emissions such as the Paris Agreement.
Conclusion
This research work has succinctly discussed in four main chapters.
Chapter one basically dealt with introduction while chapter two dealt
basically with the review of various literatures that would come in aid in
the course of the research. Chapter three delved into the heart of the
matter thereby dissecting various laws and institutional bodies set up for
the purpose of tackling the challenges of gas flaring and environmental
degradation in Nigeria while Chapter four dealt with an in-depth analysis
of the structure put in place to curb gas flaring and environmental
degradation as well as the reason for the failure to eradicating gas flaring
and environmental degradation and a comparative analysis of Nigeria
with Canada and Norway in arriving at a realistic approach to end gas
flaring and environmental degradation in Nigeria.
Based on the fore going, the paper makes the recommendations contained
hereunder.
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Recommendations
Based on the findings and Conclusion of the research as indicated above,
the paper makes the following recommendations:
I.
The Constitution of the Federal Republic of Nigeria 1999 (As
amended) has made provision for the right to life and gas flaring by
oil and gas companies results in black soot which causes the death
of many Nigerians. In view of this, the dissertation recommends
that the judiciary should be more proactive in dealing with cases
arising from the enforcement of the fundamental right to life against
oil and gas companies that engage in gas flaring. The judiciary
should give such cases accelerated hearing considering the fact that
life is involved and that the companies be made to pay heavily in
compensation to the applicants.
II.
In view of the inadequacy and ineffectiveness of the extant legal
mechanisms for combating gas flaring and environmental
degradation, it is recommended that the federal government
employ stiffer sanctions and penalties against gas flaring with no
exceptions in order to show zero tolerance for gas flaring and
environmental degradation in Nigeria.
III.
It is also recommended that the Federal government should revisit
the issue of exemption from gas flaring penalties for some class of
oil and gas companies as provided for in the Petroleum Industry
Act 2021. Such exemptions would only further impair the
utilization of the legal mechanisms for combating gas flaring and
environmental degradation in Nigeria.
IV.
It is also recommended that the Federal government consider
keenly the current trends and best global practice that can be learnt
from other jurisdictions for combating gas flaring and
environmental degradation in Nigeria. The oil producing province
of Alberta in Canada and Norway are clearly ahead of Nigeria in
terms of application of global best practices for combating gas
flaring and environmental degradation in their jurisdictions and
this paper has examined those best practices which Nigeria can
learn in her quest to successfully combat gas flaring and
environmental degradation.
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TO WHAT EXTENT IS THE ANNEXATION TEST RELEVANT TO
THE OWNERSHIP OF CRUDE OIL IN NIGERIA?
By
Itari Aselemi Melford* and Wodi Chiyemenum Okechukwu**
Abstract
Crude oil development in Nigeria has been a thing of concern since
the discovery of oil in the Niger-Delta region in Nigeria. Oil has
been the only source of income to the economy and therefore it
affects all other facets of the economy for productions and other
means in which crude oil could be engage to strengthen the sectors
of the oil and gas industries in Nigeria, government has decided
from time immemorial to have the control of all natural resources
in Nigeria and its management. Meanwhile, the government has
come into the control and management of crude oil in Nigeria, to
enable and or create sectors that would facilitate the activities
and expand the economy and create a closer relationship with
other countries doing oil business in Nigeria. It is of great
important that government annexation would help the oil and gas
sector to strive in the development of oil and gas industry. The
proclamation of the annexation by the government to control the
crude oil would place hands on deck to create enabling laws and
regulations that would make the oil and gas industry strong. It is
against this backdrop that this paper would explore the means of
efficiency aid sustainable law. It argues that, there are
deficiencies with the legal and the institutional framework of the
petroleum sector regime. The paper suggests among other things
that the International Oil Company (IOC) should be compelled at
this point of engagement and entry, to engage the communities
close to where these facilities would be built.

Introduction
The annexation of oil and gas by the government is a welcome
development in Nigeria. The extant law had given the government the
total ownership of crude oil in Nigeria, therefore, making government to
be in the front in the oil and gas industry.
* LLB, PGD, LLM (RSU), BL (Lagos), Lecturer II, Department of Jurisprudence and International
Law, Rivers State University, Port Harcourt; Email address: aselemi.itari@ust.edu.ng.
** LLB, LLM, Law Lecturer, Faculty of Law, Department of Business Law, Rivers State University,
Nkpolu-Oroworukwo, Port Harcourt; +2348037487367; Email: chiyemenum.wodi1@ust.edu.ng.
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In Nigeria, government direct and contract the management of all mineral
resources to the effect that the oil-bearing communities has no say. This is
because, it will never be possible to seal the profits making from
government and as such all appointment made by the government; there
is no equity on it.
In Nigeria, for now, all the meaningful appointment in the oil and gas
industry is named by only one ethnic group in Nigeria. There is no doubt
that the oil and gas was discovered in the Niger Delta and there is a need
to ensure that the people of that region is carried along to avoid crisis in
the industry after all the ownership of oil and gas in Nigeria is the
government contrary to the international best practices. Like in the US, oil
and gas is jointly owned by the state, individuals, and government for the
sole development of the state and making same that all the stakeholders
are carried along for sustainable development, but for Nigeria the reverse
is the case. For Nigeria to implement the best ownership of oil and gas
must as a matter of fact put first the oil bearing communities in their first
list of priority the same thing applicable to the international oil companies
for their operation to succeed for production of the crude oil.
Governments all over the world ensure that they control all factors of
production, particularly the control of natural resources domiciled in their
countries .This control can be achieved through outright direct regulatory
.measures or indirectly through relevant 'fiscal regime such as taxation.
For developing countries, the usual tendency has been to ensure a direct
control over all factors of production while for most developed countries,
free market, which envisions the direct participation of private
businessmen in the development and control of factors of production
holds sway. The case of petroleum industry is sui generis. This is because
the control of petroleum resource has been employed as a means of
achieving public policy initiatives, state sovereignty and other economic
development agenda, particularly in developing hydrocarbon countries.
However, it could be argued whether there is any need for Governments
to be engaged in the control, management and development of petroleum
resources. Furthermore, the nature and extent of this control and
management are less clear. Given the international nature of crude oil
market, the capital intensive nature of the petroleum industry, the
importance of petroleum as a catalyst for economic development in most
countries , it would not be difficult to argue for the government’s control
of this sector. However, historically, Governments are not good managers
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of resources and drawing from some examples such the control and
management of British Petroleum in the UK, the failure of NNPC in
Nigeria to deliver efficient services, the need to revisit Government direct
control and management of the petroleum industry, has become all time
imperative. It could further be argued that the best Governments could do
is to set out enabling environment, ensures stable legal, political and social
environment for private partners to engage in the development of
petroleum resources while the government maintains some form of
control through firm regulations and fiscal policies.
General Concept of Ownership of Property
The concept of private property ownership is fundamental to
contemporary democratic society, in general property law, the ownerships
of property is normally described as a “bundle of legal and equitable
rights, the bundle includes the owners right to use and enjoy the property,
the right to sell or rent the property to others, and to exclude others from
using or interfering with the property.
In oil and gas law, the proprietary rights over crude oil and natural gas
presents diverse legal challenges, we must explore the following theories
that underpins any possible claims or disputes arising from contentions
with regards to crude oil ownership in future.
Literature
Basically, the legal regime of every resources in Nigeria is found in the
ground norm that is the constitution of the federal republic of Nigeria
(CFRN) 1999.1 It provides:
Notwithstanding the foregoing, the entire property in and control
of all minerals, Mineral oils and natural gas, in under, or upon
any land in Nigeria or in, under or upon the territorial waters and
the exclusive economic zone of Nigeria shall vest in the
government of Nigeria.2
Under petroleum Act, the entire ownership and control of all petroleum in
under or upon any land to which this section applies shall vest in the state
(state have mean the federal republic of Nigeria conversely, Yemi Oke,3
Lamented that the above provision is also replicated under the petroleum
1

Constitution of the Federal Republic of Nigeria (CFRN) 1999 (as amended) 2011.
Ibid, s 44 (3).
3
Yemi Oke, Nigerian Surgery and Natural Resources Law, Notes and Material (2016).
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act and the mineral and mining Act among others. The petroleum Act
vests absolute ownership of the Mineral oil and al related energy
resources in the government of Nigeria. From the foregoing, you find that
anything oil and gas is vested to the federal government control and
management of it. The distinctive features of oil and gas interests is
granted to the Nigerian Government to be garnered from legal
instruments like license or leases as well as the totality of contractual
arrangements and regulating the undertakings of the parties. However,
these are also the position constrained in international law, rules and
industry practices issues concerning oil and gas expressly imposed,
adopted or incorporated in such legal regime and agreements in the light
of this ownership, attempt is made in the next traceable regime of
ownership if natural resources in Nigeria within the precincts of oil and
gas ownership.
S C Dike,4 was more concerned with the likelihood order by the federal
government of Nigeria, ownership of petroleum Resources in promoting
security of supply; particularly petroleum is as old as the existence of
natural resources, the notion of ownership carries a concentration of
dominance, the control and the title holder against the whole world.
The ownership of natural resources has been laid to rest by the supreme
count of Nigeria in the case of AG Federation and Another v AG Abia State
and 35 Others,5 this was a suit filed by the Federal Government to
determine whether or not the ownership of petroleum located on the
seabed of the continental shell of Nigeria adjacent to some of the littoral
oil producing states in Nigeria. The Supreme Court of Nigeria consider
that a coastal state under the 1982 United Nations Convention on the Law
of the Sea (UNCLOS) meant a national state and not the internal state of
the country like the defendant’s literals states in Nigeria.6
It then went further to consider that international law applies to countries
that are members of the comity of Nation “states” within a country.
However, for these reasons the Supreme Court granted the plea of the
Federal Government by holding that the ownership of petroleum and its
accrued revenue offshore of Nigeria belong exclusively to the Federal
Government.
4
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Harris7 in another development argued that ownership of oil and gas
interest involves property-limitations, expropriation, and appropriation
by the cover of the property to exclusion of others. And other definition of
ownership pointed towards absolute state sovereignty, landowner,
property right, or freeholder of a thing or property8.
The production of oil and gas in Nigeria cannot be over emphasis, and oil
companies cannot choose where oil may be found. According to John K.
Wangbu, on his book; the Niger Delta Paradox Impoverished in the midst
of abundance; lamented the oil and gas interaction in Nigeria, “Oil and
gas exploration in the Niger Delta region began in 1956, after a long search
for oil which began in 1906. The Niger Delta has the third largest
mangroves forest all over the world, and the largest in Africa. Mangrove
forests are important for sustaining local people (communities) because of
the ecological function they perform and the many essential resources
they provide including soil stability, medicines, health fisheries, wood for
fuel and shelter and critical wildlife habitats. He went further to say; the
search for crude oil in Nigeria began as early as 1903 when the colonial
government set up mineral survey corporation unfortunately, the search
did not yield any significant results. In 1907, oil seep was observed at a
place called Araromi near Abeokuta in the present day Nigeria. This
observation led to a German company, Nigerian Bitumen Company to
obtain license to explore oil deposits in Nigeria. The Nigerian oil as an
industry started in the year 1908 because the very first attempt to find oil
in Nigeria was made in the year mentioned above. Fifteen oil wells were
drilled between 1908 and 1914 without a success. By 1937, the second
attempt was made and this time by an Anglo-Dutch consortium called
shell D’Arey.
Unfortunately, the outbreak of the second world wear interrupted the
attempt, by 1947, shell D’Arey came back as shell BP petroleum
Development company of Nigeria and drilled two exploratory wells
between 1951 and 1955. However, the first discovery of commercial
quantities of oil in Nigeria was in 1956 at place called Otuabaji in Olaibiri
district in the present day Bayelsa state. Thereafter other discoveries soon
followed and exports began in the early 1958, with the completion of a
7

J W Harris, Property and Justice (OUP 2003) 64.
B Taverne, Petroleum Industries: A Study of the Involvement of the Industry and Government in
the Production and use of Petroleum Introduction to Petroleum Regulation and Government
Policies (Germany: Kluwer International 2013) 127.
161
8

The Journal of Environmental and Human Right Law

Volume 2, Issue 3, 2022

terminal on Bonny Island, on the Atlantic Ocean, and pipelines were
constructed to feed the terminal for exports. In 1958, Nigeria was
exporting about 17,000 barrels of oil per day9”
OPEC:
The role of OPEC cannot be over emphasized, because the organization of
petroleum exporting countries play a major role in oil and gas industry all
over the world which Nigeria is a member state. OPEC played a key role
in establishment of National Oil Companies in its member countries.10
This was seen as essential if meaningful control was to be achieved. The
establishment of the Nigerian National oil corporation was s direct
response of OPEC calls for member countries to establish national oil
companies (NOCs) which would be vehicles for state participation in the
oil industry.11 The organization of petroleum exporting countries (OPEC)
was formed in 1960. The Major objective of OPEC includes the promotion
of sovereignty of its members over their petroleum resources and their
active participation in all departments of the industry12. OPEC also
contributed to the Central Assembly Resolution 1803 (XVII) of 14
December 1962 on permanent sovereignty over natural resources.13
Following this development, Nigeria promulgated its petroleum Act in
1969. The main achievement of the Act is that it vests petroleum in the
federal government and gives the minister of petroleum the right to grant
licenses and leases14. Furthermore, Nigerian acquired a participatory
interest in the concession held by the 10cs15.Nigeria also established a
national oil company called Nigeria National Corporation (NNOC) in
1971 and hereafter, Nigerian National Petroleum Corporation (NNPC) in
1977. Nigeria equally became a member of OPEC in 1971 and is
membership meant that it was bound by OPEC policies, and politics,
strategy in the oil industry. Finally Nigeria devised other means of
participating in the oil industry by exporting the joint venture shops.
9
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It is pertinent to note that the shopping of crude oil first started at a place
called Emago-Kugbo Community in the present day Abua/Odual
Government Area of Rivers State, which shares common boundary with
the Neighbouring Ogbia community in Bayelsa State. The community is
linked to the first oil wells discovered around Oloibiri clan with a 14km
graded road in 1956, where Dutch and SPDC laid the 7miles 12 Gas/oil
gathering pipes from the Oloibiri flow station to the Emago-Kngbo Creek,
that a tributary of the Santabara Rivers State SPDC on the 17th February,
1958 shipped its 1st crude oil from Nigeria to the out-side-world for
commercial purposes16. The above history would not be if certain
communities are not mentioned, the oil prospecting and productions,
shipping distribution in Nigeria would not be complete without bringing
on board the communities which these pipelines usually pass. All the
communities were from, Abua/Odual Local Government Area of Rivers
State, they are: Emago – Kugbo and Odual Communities then Cross to
Ogbema, Emilaghan, Omelema, Cetari, and Omagbele Communities,
where the SPPC pipelines pass through to Port Harcourt, where the crude
oil was carried into barges and vessels, through the high seas.17 Our extant
laws and the international maritime Organization (IMO) is the laws that
governed the shipping Crude oil to the international market for sale. It is a
known fact that in Nigeria, government is responsible for the
management and controlled of crude oil and other mineral resources.
Owing to the management of the crude oil government had created
several other subsidiaries only for the management and controlling of
Mineral resources in the state, via Nigerian National Petroleum
Corporation (NNCP) that would oversee the activities of subsidiaries
created by government. Therefore, it is one of the basic duties of the
government to develop these areas of subsidiaries to improve existing
infrastructure for sustainable development of the stat, which are vital in
promoting security of supply for human consumption and others.18 It is of
important to mention but few of the subsidiaries of government via
NNPC, in practice and their responsibilities.

16
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The Effect of Government Controlling the Minerals Resources in Nigeria

Below are the subsidiaries companies created by government through the
control of the minerals resources their responsibility they are:
1
National Petroleum Investment Management Services (NAPIMS)
National Petroleum Investment Management Services (NAPIMS) was
established as an NNPC subsidiary to enhance the benefits accruing to the
Federation from its investments in the upstream petroleum industry
through effective cost control and supervision of JV and PSC operations as
well as opening up new frontiers. It is also mandated to efficiently deploy
resources for low cost operation with a view to yielding optimum revenue
for government assets, actualization of government agenda in the
operations of JV/PSC assets and spearheading introduction of new
technology development in the industry and sharing of best practices.
2
Nigeria Petroleum Development Company (NPDC)
The Nigerian Petroleum Development Company Limited (NPDC) with
Head office in Benin City and base offices/warehouses in i Port Harcourt
and Warri for operational logistics support was established in 1988 as a
wholly owned subsidiary of the NNPC with responsibility for Petroleum
Exploration and Production activities. NPDC activities cover the spectrum
of the upstream oil and gas business from exploration to abandonment.
Operations are concentrated mainly in the Niger Delta and span five
States (Imo, Edo, Delta, Bayelsa and Rivers).
3
Nigerian Gas Company Limited (NGC)
The Nigerian Gas Company Limited (NGC) was established in 1988 as one
of the 11 NNPC subsidiaries charged with the responsibility of developing
an efficient gas industry to fully serve Nigeria’s energy and industrial
feedstock needs through an integrated gas pipeline network and also to
export natural gas and its derivatives to the West African Sub-region.
NGC is committed to adding value to natural gas and making it an energy
resource of first choice for the benefit of all stakeholders. The company
was initially established to efficiently gather, treat, transmit and market
Nigeria's natural gas and its by-products to major industrial and utility
gas distribution companies in Nigeria and neighbouring countries. In
other deliver efficient services to the numerous customers the business
philosophy has been reviewed to focus on Transmission, Distribution and
Marketing of Natural Gas.
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4
Pipeline & Products Marketing Company Limited (PPMC)
PPMC was set up as a subsidiary and strategic business unit of the NNPC.
PPMC is run in conformity with the management culture of total quality in
pursuant to the directive of the parent corporation the NNPC. PPMC’s
overriding corporate mission is to build and maintain a product supply chain
ensuring the availability and accessibility of petroleum products to the
domestic market at low operating costs, market special products
competitively in the domestic and international markets in addition to
efficient transportation of crude oil and petroleum products to their
respective markets. PPMC operates a fleet of marine vessels of varying
capacities used for moving products along Nigeria's coastal water - from Port
Harcourt and Warri to Lagos and from Port Harcourt to Calabar. There are
also LPG vessels in the fleet. Products moved into Lagos through the coastal
vessels are discharged primarily at the Atlas Cove Terminal where they are
received into storage tanks for onward pumping to Mosimi depot near
Sagamu in Ogun State.
5
Integrated Data Services Limited (IDSL)
IDSL was incorporated in 1988 as one of the eleven Subsidiary Companies of
the NNPC to offer geophysical and petroleum engineering services in the
upstream sector of the oil industry. It inherited facilities of the National
Hydrocarbon Reserves Evaluation Centre NHREC), the Seismic Data
Processing outfit (DPD) and the 2-D Seismic acquisition crews then known as
Seismic Party Y. The functions of these former outfits were taken over by
IDSL. IDSL is a service company that represents the NNPC in the service
sector of the oil and gas industry. IDSL offers services in the upstream sector
of the oil and gas industry, namely Seismic Data Acquisition Seismic Data
Processing, Reservoir Engineering Services, and Data Storage and
Management Services.
6
National Engineering & Technical Company Limited
National Engineering and Technical Company Limited (NETCO) is Nigeria’s
first National Engineering Company and is a wholly owned subsidiary of
NNPC. NETCO was established in 1989 as a Joint Venture company (JV)
between NNPC and American Bechtel Incorporation, a world-renowned
engineering company. NETCO started commercial operations in 1990 to
acquire engineering technology through direct involvement in all aspects of
engineering in the Oil and Gas industry. NETCO’s strategic vision is to
provide Basic/detailed engineering, procurement, construction supervision,
project management, quality assurance & quality control, environmental
consulting and training.
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7
Hyson (Nigeria) Limited
Hyson (Nigeria) Limited/Calson Bermuda Limited were formerly
NNPC/Chevron Joint Venture, now NNPC/VITOL Joint Venture was
established in August 1988 as an NNPC subsidiary. The initial equity
structure was NNPC (51%) and Chevron Joint Venture (49%). Hyson
provides logistic and operational support services to Calson. Its initial
equity structure was NNPC (60%) and Chevron (40%). However, on
January 1, 1994, Chevron divested its interest which was subsequently
sold to VITOL Energy (Bermuda) Limited (VEBL). Both Joint Ventures
(JV’s) are primarily engaged in trading Nigerian crude oil, trading excess
products from Nigerian Refineries and Petrochemical, plants, such as fuel
oils, virgin C5, AGO, LPG, etc,-importation of various petroleum products
to augment shortfalls from domestic refineries production - PMS, DPK,
AGO, LPG; importation of special crude grades for use by the Nigerian
refineries.
8
Kaduna Refining & Petrochemical Company (KRPC)
KRPC was commissioned in 1980 as NNPC Refinery Kaduna. Its initial
capacity was 100,000 barrels per stream day (BPSD). As the third Refinery
in the country, it was established to cope: with the growing demand for
petroleum products, especially in the Northern part of the country. The
Refinery was designed to process both Nigerian and imported crude oils
into fuels and lubes products: In December. 1985, the Fuels section of the
Refinery was successfully debottle-necked from 50,000 BPSD to 60,000
BPSD, bringing the total refinery installed capacity to 110,000 BPSD. In
March 1988, the 30,000 MT per annum, Linear Alky! Benzene (LAB)
Petrochemical Plant was commissioned. The Petrochemical Plant, being a
downstream of plant of the refinery, derives its entire raw materials,
including utility supplies, from the refinery.
9
Port Harcourt Refining Company Limited (PHRC)
The Port Harcourt Refining Company is in business to provide efficient
petroleum refining services primarily to the nation, at a minimum cost
and the international market at competitive prices, while spearheading the
development and production of specialized petroleum products. PHRC
Limited is made up of two refineries. The old refinery commissioned in
1965 with current nameplate capacity of 60,000 barrels per stream day
(BPSD) and the new refinery commissioned in 1989 with an installed
capacity of 150,000 BPSD, bringing the combined crude processing
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capacity of the-Port Harcourt Refinery to 210,000 BPSD. It has five process
areas 1-5. The new refinery is made up of Areas. 1-4, while the old refinery
is Area 5.Area 4 has three process units namely Dimersol, Butamer
Isomerisation and Alkylation units. The units are designed to produce
high octane gasoline blend component.
10 Warri Refining & Petrochemical Company Limited
Warri Refining & Petrochemical Company Limited was established as an
NNPC subsidiary to efficiently and profitably process crude oil into
petroleum products, manufacture and market petrochemical products
through effective resource utilization; while exploiting new business
opportunities. Warri Refining and Petrochemical Company was
incorporated as a limited" liability company on of November 3, 1988 after
the merger of the then Warri Refinery and the Ekpan Petrochemical
Plants. The Warri Refinery, the first Nigerian government wholly owned
refinery was commissioned in 1978. It was built to process 100,000 barrels
of crude oil per day but was later de-bottlenecked to process 125,000
barrels per day in 1987.
11 Nigerian Liquefied Natural Gas
The Nigerian LNG project is being implemented in phases with an initial
production from two trains. The plant is situated at Bonny Island. NLNG
has successfully secured market for its moderate production volume from
its base project and train three. The bulk of the gas for the base project is
mainly non-associated gas (NAG) supplied from the following gas
supplier fields: SPDC- Soku, NAOC-Obiafu Obikrom, EPNL-Obite. The
bulk of gas for train three will contain more of associated gas from which
both LNG and LPG will be produced.
12 Department of Petroleum Resources (DPR)
The Department of Petroleum Resources started as a Hydrocarbon Section
of the Ministry of Lagos Affairs in the early fifties. It is the first statutory
agency set up to supervise and regulate the petroleum industry in the
county. Later, in 1970, the section was upgraded to a Petroleum Division
within the then Ministry of Mines and Power. The Division later became
the Department of Petroleum Resources (DPR). In 1971, a new body,
called Nigerian National Oil Corporation (NNOC) was created to engage
in commercial activities in the petroleum industry with the department
continuing to perform the statutory supervision and control duties in the
oil industry. In 1975, the Department was reconstituted into the Ministry
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of Petroleum Resources (MPR) after energy matters were excised and
transferred to other arm of government.
Through the proclamation of Decree 33 of 1977, MPR and NNOC were
merged to form the Nigerian National Petroleum Corporation (NNPC) in
a bid to optimise the utilization of the then scarce local manpower
resources in the public sector of the industry. The Decree also created the
Petroleum Inspectorate as an integral part of the corporation and granted
it a semi-autonomous status, with its Head reporting to the minister of
Petroleum Resources, who also doubled as Chairman of NNPC. DPR
vested with the power by various legal provisions to discharge the
following function and responsibilities; supervising all petroleum
industry operations being carried out under licenses and leases in the
country in order to ensure compliance with the applicable laws and
regulations in fine with good oil producing practices. Enforcing safety and
environmental regulations and ensuring that those operations conform to
national and international industry practices and standards. Keeping and
updating records on petroleum industry operations, particularly on
matters relating to petroleum reserves, production and exports of crude
oil, gas and condensate, licenses and leases as well as rendering regular
reports on them to Government.
Advising Government and relevant Agencies on technical matters and
policies which may have impact on the administration and control of
petroleum. Processing all applications for licenses so as to ensure
compliance with laid down guidelines before making recommendations to
the Minister of Petroleum Resources. Ensuring timely and adequate
payments of all rents and royalties as at when due. Monitoring
government indigenization policy to ensure that local content philosophy
is achievable. These functions cover all activities in petroleum operations:upstream and downstream as well as petrochemicals.
According to Coheng, Government and the 10cs each have specific
responsibilities to fulfil the promoting security of supply of Crude oil
1920. For him, Government is uniquely positioned to hold the industry
accountable that includes ensuring that society expectation in the area of
protection of the environment and security of supply are addressed in a
consistent basis across the industry19The failure of the government in this
regard is quite evident in its inability to grow its reserve to 40m bb per

19

Ibid.
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day by 2010 and to produce up to 4mbpd of refined products as supposed
or proposed20
In addition, the research will be argue that there might be a need on the
part of the government to reduce the political interest over the activities
and the finance of the NNPC, which contributes to the lack of
transparency.21 In another development, Thurber and Others argued that
corruption and the lack of transparency are inimical to the development,
and effective administration of NNPC; hence negatively affecting its
delivery of services such as the provision of adequate petroleum
resources.22 It is earnest possible, that government and the 10cs have
leading responsibilities or roles the jointly develop and fund the various
supply of energy security infrastructures that will promote the petroleum
sector for domestic consumption.
The Government is the first party in the search for petroleum in Nigeria.
This is because under the enabling Act, petroleum Act 1969, it is the
owner of the petroleum resources that sets the policy and the regulatory
framework for the exploitation of the Crude Oil23 According to Dow, it is
the fundamental duty of government to formulate appropriate energy
policy and strategy that would embody, different levels of energy Mix.24 It
is true that the research will be argued that it is also the primary
responsibility of the government to guarantee the provision of domestic
use as a public service obligation.25 Finally in order to discharge this role
by the government is expected to create an enabling environment that will
reduce geopolitical conflict interest and promote both local participation
and foreign investment in the industry.26
Employment in the Oil and Gas Sector
The national oil company which is the Nigerian National Petroleum
Corporation (NNPC) has created a lot for the sustenance of the economy.
20

Nigeria Association of Petroleum Exploration, FG will meet 40bn Barrel Oil Reserve by (2020)
(Vanguard 22 October 2013) <http://www.vanguardngr.com/2013/10/fg11-40bn-barrels-oilreserve-2020-says> accessed 5 January 2014.
21
V O Asekmowo and S Olaya, Crude oil and Economic Development (1974-2008) (OPEC Energy
Review 2012) 138,141-143.
22
Thimber and Others, on the institutional section of corruption within the NNPC (2012).
23
Petroleum Act 1969, s 1.
24
DOW; Downstream Energy Law and Policy (EPMLP 2013).
25
Ibid.
26
L Moller, ‘The Government of Oil and Gas Operations in Hustle but Attracts Region’ (2010) 4
JELR, 110, 119-120.
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The right to ownership of oil and gas by the Federal Republic of Nigeria has
given the federal Government upper hands to diversify the economy,
through the mineral resources ownership. The Federal Government was able
to recruit young school leavers into salary earnings in various oil and gas
sector. Example, recently, the Nigerian National Petroleum cooperation just
recruited Nigerians into the subsidiaries companies created through the
ownership oil and gas.
The ownership of mineral resource in Nigeria, by section 1 of the petroleum
Act, 196927, the entire ownership and control or upon any lands in the state is
vested on the Federal Republic of Nigeria28. However, the constituent of the
Federal Republic of Nigeria 1999 (as amended) repeats the control and
dominance of the mineral resources in Nigeria.29
Without the Federal Government Ownership, oil and gas in Nigeria, I think
that there would peace in the country considering the violence nature of oil
and gas bearing communities in the Niger Delta Region. So far, the best
interest of development, there is the need federal government owning the
mineral even though a lot has not been done in the region where this wealth is.
The ownership theory is better for the sustenance of our development, federal
government creates roads, schools, electricity, infrastructures, and others to
enable the federal government control all these arms through the crude oil
money. Federal Government is doing so many things in Nigeria, the fact that
they control and manage oil and gas industry, so the theory of ownership30 is
better than compared if it is owned by individuals or state along, there would
be bickering by others.
Conclusion
The annexation test is very relevant in that Government use the oil and gas
fund to create employments, built roads, built schools, built-subsidiaries
companies for more developments and other things in needs by the
government. In the above you can see that federal that federal government
via NNPC has created lots of businesses in Nigeria with the funds of mineral
resources for the good of the people and sustainable development. All the
subsidiaries companies created by (NNPC) at least have workers who are
Nigerians, working to make ends meets. It is through this national oil
companies that determine our GDP, in outside and inside the economy to
increase our earnings.
27

Cap P LFN 2004
Petroleum Act 1969, s 15.
29
CFRN, s 44 (3).
30
C C Wigwe, Oil and Gas and Valuation of Compensation (2015).
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REQUIREMENT OF CERTIFICATE IN RESPECT OF ELECTRONIC
EVIDENCE UNDER SECTION 84(4) OF THE NIGERIAN EVIDENCE ACT:
STANBIC IBTC BANK PLC v LONGTERM CAPITAL LTD & 2 ORS
REVISITED
By
Uchechukwu Eshter Oloworaran* and
Benson Ayodele Oloworaran**
Abstract
The receipt of testimonies for proof or disproof of the veracity of a
matter of fact under judicial examination is regulated by the law of
evidence. Electronic evidence as a branch of the law of evidence emerged
as a result of the impact of technological on dispute settlement. Unlike
the traditional concept of evidence, the accuracy and reliability of
electronic evidence could be compromised by inadvertent programming
errors, impromptu power surge and outages, incomplete data entry,
mistakes in output instructions, damage and contamination of storage
media, equipment malfunctions and a host of other factors that are not
issues to traditional evidence and which may not be intentional or
intended. In order to determine, regulate and assess the authenticity,
integrity, accuracy, reliability, justifiability, proportionality, relevance,
availability, sufficiency and the validity of electronic evidence, rules are
developed to regulate admissibility and authenticity of electronic
evidence. Section 84 of the Nigerian Evidence Act regulates the
admissibility of electronic evidence. Section 84(4) therein provides for a
Certificate of authentication in respect of electronic documents. The
scope and purport of this provision has been a subject of uncertain
judicial pronouncement. Utilising the doctrinal research method, this
paper contends that the provision under scrutiny is sacrosanct. The
paper concludes that the provision of section 84(4) can be interpreted
generally without the need of creating any exception thereunder as case
law sought to impose.

1. Introduction
Generally, the law of evidence regulates receivable testimonies for proof
or disproof of the veracity of a matter of fact under judicial examination.1
**LL.M., BL, Executive Director, Institute of Human Capacity Development and Continuing
Education, Port Harcourt. Uchenwanji@yahoo.com.
*LL.M., BL, Adjunct Lecturer, Nigerian Law School Campus, Enugu Campus, 2009-2019,
Executive Director, Institute of Human Capacity Development and Continuing Education, Port
Harcourt (2012-2016), Principal partner, Benuch Legal Consult, Port Harcourt.
bensondele@yahoo.com.
1
B A Oloworaran and E U Oloworaran, Law of Evidence in Nigeria, (Port Harcourt: Institute of
Human Capacity Development and Continuing Education, 2019) 1-70.
171

The Journal of Environmental and Human Right Law

Volume 2, Issue 3, 2022

The concept of electronic evidence developed to accommodate the growth
in technology;2 as it relates to evidence generated, stored, received or
transmitted by electronic devices.3 Also referred to as digital or computer
evidence,4 electronic evidence is verse, intricate and dynamic.
One of the major challenges with electronic evidence is developing rules
as to its admissibility. In Daudu v FRN,5 as well as in Impact Solutions Ltd. v
Intl Breweries Plc6 the court noted that section 84 of the Evidence Act, 2011
establishes the principles guiding the admissibility of computer evidence.
Notwithstanding, this general approval of the section as guiding
admissibility of electronic evidence; the provisions of section 84 are not
only vague, but also controversial. Thus, learned writers7 have suggested
legislative surgery to the section. Some of the controversies revolve
around the provisions of section 84(4) and as to the nature of certificate
required thereunder. The interpretation of the said section 84(4) with
respect to the necessity of a certificate as mandatory, directory or optional
is the focus of divergent juridical opinions;8 making the subsection hard to
understand, difficult to explain and controversial in application.
Some have expressed the view that the provision is only relevant when
the person tendering the document is the person in custody of the
computer or who has a control over the computer that produced the
document.9 Relying on a decision that was already overruled in India as at

2

S E Goodison, RC Davis, and BA Jackson: ‘Digital Evidence and the US Criminal Justice System’
<https: //www.jstor.org/stable/10.7249/j.ctt15sk8v3> accessed 12/02/2022.
3
The [American] National Institute of Justice [NIJ], 2008 defines digital evidence as “information and data
of value to an investigation that is stored on, received, or transmitted by an electronic device”
<https://nij.ojp. gov/digital-evidence-and-forensics> accessed 12/02/2022.
4
The Evidence, European Informatics Data Exchange Framework for Courts and Evidence,
<https://cordis.europa.eu/project/id/608185> accessed 14/03/2022.
5
(2018) 10 NWLR (pt 1626) 169.
6
(2018) 16 NWLR (pt 1645) 377.
7
Omolaye-Ajileye, ‘Electronic Evidence: Call for a Review of Section 84 of the Evidence Act, 2011’
https://thenigerialawyer.com/section-84-of-the...,
accessed
14/03/2022
<
https://barristerng.com/electronic-evidence-call...> accessed 14/03/2022; Oraegbunam I,
‘Admissibility of Electronic Evidence under Section 84 of Evidence Act 2011: Examining the
unresolved Authentication Problem’ <https://www.academia. edu/26325623/Admissibility_of...>
accessed 14/03/2022
8
Omolaye-Ajileye , ‘Section 84(4) of the Evidence Act, 2011 Admits of Exceptions to Admissibility of Electronic
Evidence’< https://barristerng.com/section-844-of-the...> accessed 14/03/2022
9
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the time of the reliance,10 the Nigerian Court of Appeal in Stanbic IBTC
Bank Plc v Longterm Capital Ltd & 2 Ors,11 came to the conclusion that the
provision of section 84(4) is only relevant when the person tendering the
electronic evidence has control over the device that produced same. How
much any of these views represent the intention of the legislature can only
be deciphered through a thorough analysis of the provision.
This paper appraised the concept of electronic evidence, analysed the
provision of section 84(4) and evaluated the legal pronouncements
relevant to the provision, in an attempt to ascertain the scope, appreciate
the rationale for the provision and decipher how its dictates can be met.
2. Understanding the Meaning and Scope of Electronic Evidence
Attempts at defining electronic evidence always generate controversies;
triggered primarily by the question of scope and dynamism in the field of
electronic engineering. Controversies also arise as to whether the
appropriate term is electronic, digital or computer evidence. It must be
borne out at the onset that since the focus of the paper does not relate to
the definition of electronic evidence in general, describing it as digital
evidence as did some authors;12 electronic evidence,13 or as others did,
computer evidence will not diminish its meaning in relation to this paper.

10

Shafhi Mohammad v The State of Himachal Pradesh (2018) 5 SCC 311 overruled by Arjun
Panditrao Khotkar v Kailash Kushanrao Gorantyal and Others (2020) 3 SCC 216.
11
(2021) LPELR-55610 (CA).
12
SWGDE ‘Digital Evidence: Standards and Principles,’ *2000+ (2) (2) Forensic Science
Communications, 2; <www.swgde.org> accessed 11/01/2022; E Casey, Digital Evidence and
Computer Crime (3rd edn; Academic Press, 2011) 7; B Schafer and S Mason, ‘The Characteristics
of Digital Evidence,’ in Stephen Mason, Electronic Evidence, (London: Lexis Nexis Butterworths,
2012) 25; B Carrier, “Hypothesis-Based Approach to Digital Forensic Investigations,” Centre for
Education and Research in Information Assurance and Security, Purdue University, 2006; B
Carrier and E H Spafford, “An Event-based Digital Forensic Investigation Framework”, Paper
presented at DFRWS Digital Forensics Conference, 2004; UK Association of Chief Police Officers;
“Good Practice Guide for Computer-Based Electronic Evidence,” <https://www. digitaldetective.net/digital-forensics-documents/ACPOGoodPractice
Guide_for_Digital_Evidence_v5.pdf> accessed 10/02/2022.
13
US Department of Justice Office of Justice Programs, National Institute of Justice, in Electronic
Crime Scene Investigation: A Guide for First Responders (US Department of Justice 2001); E Casey,
(n10); PA Anyebe, “Appraisal of Admissibility of Electronic Evidence in Legal Proceedings in
Nigeria,” *2019+ (92) Journal of Law, Policy and Globalisation, <https://www.iiste.
Org/Journals/index.php/JLPG/article/ view/50910> accessed 18/04/ 2020; AO Ajileye, Electronic
Evidence, (Revised Edition), (Lokoja: Jurist Publication Series, 2019) 76
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It should be noted that no attempt was made at defining electronic
evidence by any nomenclature under the Evidence Act 2011- not as
electronic evidence, digital evidence or as computer evidence. However,
computer was defined and references to several devices that would
qualify as such were included in the definition section as documents
generally.14 This non-definition in the Act is primarily because, a typecast
definition may limit or restrict the scope of the evidence that may be
considered as electronic evidence or it may expound it beyond what is
envisaged by the law. For example, earlier definitions by authors using
the word “binary” had to be adjusted to “digital” as electronic evidence is
amenable to technological advances.15 The field of electronic evidence is a
„moving field‟ of law, and this has seen definers later altering previous
definitions or jettisoning them.16
For the purpose of this present research, electronic evidence may be
described as evidence generated, processed through or derived from data
contained in, produced by or transmitted through any device, the
functioning or performance of which depends on a software program or
from data stored on or communicated over a computer system or network
by which the veracity or otherwise of a fact in issue may be proved or
disproved.
3. Examination of Statutory Provisions on Electronic Evidence in Nigeria
It is generally accepted that prior to the enactment of the Evidence Act
2011, no positive statutory provision regulated the receipt of electronic
evidence in Nigerian courts. The then extant Evidence Act had no express
provision on electronic evidence, and other laws also failed to make such
provisions for a long period of time. The major challenge posed by this
lack of statutory approval or disapproval of the admissibility of electronic
evidence in proceedings led to contradictory positions in juristic reasoning
and expositions. While some courts maintained the position that electronic
evidence was not receivable in evidence, others continued to receive and
act upon it.

14

Evidence Act, 2011, s 258.
CM Whitcomb: “An Historical Perspective of Digital Evidence: A Forensic Scientist’s View,”
[2002] (1) (1) International Journal of Digital Evidence Spring.
16
Compare definitions in S Mason (ed.), Electronic Evidence: Disclosure, Discovery and
Admissibility, (London: Lexis Nexis Butterworths, 2007) with S Mason and D Seng (eds.) Electronic
th
Evidence, (4 edn, London: Institute of Advanced Legal Studies; 2017).
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The obiter in Esso West African Inc v Oyegbola,17 as far back as 1969 to the effect
that “the Law cannot be and is not ignorant of modern business methods and
must not shut its eyes to the mysteries of the computer” was not met with
any legislative approval and hence, in Yesufu v ACB,18 the Supreme Court, in
refusing to make admissible a ledger card and the voucher from which the
entries in the statement of account were obtained, stated that “...it would
have been much better, particularly with respect to a statement of account
contained in a document produced by a computer, if the position is clarified
beyond doubt by legislation....”
In the later case of Anyaebosi & Ors v RT Briscoe Nig. Ltd,19 a certified true copy
of a statement of account from computer records admitted by the High Court
without objection but upon which objections were raised in the Court of
Appeal and in the Supreme Court, was accepted by the Supreme Court as
being rightly received in evidence as secondary evidence.
Whereas the two earlier cited cases of the Supreme Court were obiter, this
later case is a ratio. However, its treatment of computer printout as secondary
evidence contradicted the provision of the repealed Evidence Act, which only
recognised the admissibility of secondary evidence where the primary
evidence is admissible.
The obiter dicta in the two earlier cases became the basis of the confusion that
subsequently ensued until the repeal of the Evidence Act 1945 by the
Evidence Act 2011. Before analysing the subsequent cases, it should be stated
expressly that neither of the two earlier mentioned cases was an
interpretation of any section of the repealed Evidence Act, rather, they were
passing comments on the acceptability of computer evidence as part of what
could be admissible under the Act.
In Trade Bank v Chami,20 the court utilised the purposeful tool of interpretation
to speak to the future through an extant law, the Evidence Act, 1945. Citing
the earlier case of Esso West African Inc v Oyegbola,21 with approval, it came to
the conclusion that:
The Law cannot be and is not ignorant of modern business methods and
must not shut its eyes to the mysteries of the computer. In modern times,
reproduction or inscriptions on ledgers or other document by mechanical
process are common place and section 37 cannot therefore only apply to
“books” of account ... so bound and the pages ... not easily replaced.
17

(1969) NMLR 194, 198.
[1976] 4 SC, 1.
19
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The court purposefully interpreted section 38 of the Evidence Act of 1945
to have covered electronic processes such as computer and held that „the
computer prints out comprised in exhibit 4 are admissible and have been
wrongly rejected by the learned trial Judge.‟ It is conceded that it was this
decision that was given legislative recognition by section 51 of the
Evidence Act, 2011 which now incorporates electronic records.
In Oghoyone v Oghoyone,22 following the decision in Chami‟s case, the Court
of Appeal stated that “As the law stands today computer printout of Bank
Statement of Account can be admitted in evidence.” Contending that
computer printout of statements of account is not part of evidence that are
absolutely inadmissible, the Court of Appeal admitted a computer
printout of statement of account in FRN v Fani-Kayode.23 In addition,
further concessions were also made in the interpretation of pre-2011
Evidence legislation to the effect that various items that today rank as
electronic evidence, like telegram, were also contained thereunder.
Be that as it may, in Udoro v Gov., Akwa Ibom State,24 it was observed that
“... in the absence of any legislation in Nigeria amending our Evidence Act
by incorporating the same therein, it would be wrong for any court to
attempt to include video cassette in section 2(1) of the Evidence Act which
was concise and precise as to what it interpreted to be regarded as
document.”
In UBA v Sani Abacha Foundation for Peace and Unity,25 one of the issues that
came up for resolution was the admissibility of a computer printout of a
statement of account. Relying on Yesufu v A. C.B. Ltd, the court held that
“although the computer print out of the 1st respondent‟s statement of
account is relevant to the case at hand, it did not satisfy the conditions
necessary for its admissibility.”
Also, in Numba Commercial Farms Ltd & Anor v NAL Merchant Bank Ltd &
Anor,26 the Court of Appeal came to the conclusion that “the information
retrieved from the computer being made by the respondent for its own
use, [it] is wrong to be used in the trial against the appellant.”
In Ogolo v IMB (Nig) Ltd,27 in court held that computer printouts could be
admitted by way of judicial notice as products of science. It was of the
22

[2010] 3 NWLR (pt 1182) 487.
(2010) 14 NWLR (pt 1214) 481.
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[2010] 11 NWLR (pt 1205) 322, 335, per Orji-Abadua JCA
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opinion of the court that “The commercial and banking operation in the
keeping of accounts by the old system has been changed
to computer which makes Nigerian business to be modernised and in
keeping with the computer age which system is so notorious that judicial
notice of it can be taken under section 74 of the Evidence Act.” The court‟s
ingenuity almost deepened the confusion that was already apparent in
this area of the law.
These highlighted cases amongst others show the extent of
interpretational jiggery-pokery that went on as regards electronic
evidence and thus created a general atmosphere of uncertainty in cases in
which electronic evidence came up for decision as to its admissibility. It
was based on this that the Evidence Act 2011 introduced section 84 therein
as a statutory basis for admissibility of electronic evidence; which
provision has also generated a lot of legal controversies as to its
interpretation.
4. Admissibility of Electronic Evidence under Section 84 of the Evidence Act

In the law of evidence, admissibility denotes the legal recognition of a
document, an object or anything as receivable in evidence in proof or
disproof of a fact in issue. This is always based on statutory provisions
that determine, regulate and assess the authenticity, integrity, accuracy,
reliability, justifiability, proportionality, relevance, availability, sufficiency
and the validity of a piece of evidence.
While these issues are generally of concern as regards all forms of
evidence, electronic evidence presents a special category of challenges.
The accuracy and reliability of an electronic data could be compromised
by inadvertent programming errors, impromptu power surge and
outages, incomplete data entry, mistakes in output instructions, damage
and contamination of storage media, equipment malfunctions and a host
of other factors that are not issues to traditional evidence and which may
not be intentional or intended. It has been held that it is possible for
transactions and communications to be generated in a manner that those
that their devices are used would not be aware.28
Accordingly, for electronic evidence to be received and acted upon,
certain foundations by which its authenticity,29 accuracy, integrity and
28

NBA v Kalejaiye [2016] 6 NWLR (pt 1508).
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reliability can be established must be made out for its admissibility. These
are usually conditions precedent that must be established before electronic
evidence is admitted in court. Admissibility is determined by law, hence
section 84 of the Evidence Act dealt with rules as to the admissibility of
electronic evidence.
Section 84 deals with some of these issues in general term as relates to the
reliability of device test contained in section 84(2)(a); the validity of the
statement test contained in section 84(2)(b); the integrity of device test in
section 84(2)(c) and the accuracy of information test in section 84(2) (d). In
addition, section 85(b) of the Evidence Act states that where, “in the
course of activities carried on by any individual or body, information is
supplied with a view to its being stored or processed for the purposes of
those activities by a computer operated otherwise than in the course of
those activities, that information, if duly supplied to that computer, shall
be taken to be supplied to it in the course of those activities.”
In Dickson v Sylva,30 the court reasoned that by virtue of section 84(5)(b) of
the Evidence Act, 2011, where in the course of activities carried on by any
individual or body, information is supplied with a view to its being stored
or processed for the purpose of those activities by a computer operated
otherwise than in the course of those activities, that information, if duly
supplied to that computer, shall be taken to be supplied to it in the course
of those activities.
5. Analysis of the provisions of section 84(4) of the Evidence Act
Section 84(4) states that in any proceedings where it is desired to give a
statement in evidence by virtue of this section, a certificate (a) identifying the document containing the statement and
describing the manner in which it was produced; or
(b) giving such particulars of any device involved in the
production of that document as may be appropriate for
the purpose of showing that the document was
produced by a computer; or
(c) dealing with any of the matters to which the conditions
mentioned in subsection (2) above relate,
and purporting to be signed by a person occupying a
responsible position in relation to the operation of the relevant
30

(2017) 8 NWLR (pt 1567) 167, 202, paras. C-D.
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device or the management of the relevant activities, as the case
may be, shall be evidence of the matter stated in the certificate,
and for the purpose of this subsection it shall be sufficient for a
matter to be stated to the best of the knowledge and belief of the
person stating it.
Section 84(4) deals exclusively with certificate relating to computer
statements where it is desired to tender such statement as evidence in any
proceedings. One must therefore identify what “a statement in evidence”
means; whether it equates to “a statement contained in a document
produced by computer” or deals with statement needed to fulfil the
foundational conditions required in section 84(2).
The provision of subparagraph 84(4) clarifies any ambiguity that may
arise by the introductory paragraph. Section 84(4)(a) identified the
statement as one contained in the document produced by the computer,
while section 84(4)(b) relates to the device used in the production of the
statement contained in the document. These and other contents of the
provision establish beyond any doubt that the certificate requirement of
section 84(4) relates to the statements contained in the document sought to
be tendered in evidence.31
In Blaise v FRN,32 a certificate was described as follows:
A certificate, ordinarily defined, is a document providing official
evidence in proof of something such as personal status, educational
achievements, ownership or authenticity and this includes in some
way, endorsement made on documents in order to give details and
authenticity to such documents such as have been done in this instant
case by the appellant himself on the said exhibits „J‟ and „J1‟. See
generally the Black‟s Law Dictionary, 6th Edition page 225 which in
addition described a Certificate; “as a statement of some fact in
writing signed by the party certifying.”
This appears to suggest that the certificate requirement is simply an
affirmation. According to the Black‟s Law Dictionary,33 a certificate could
be described as a document in which a fact is formally attested. In Blaise v
FRN (supra), the court held that a certificate need not be a formal
31
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document signed by an academic institution or public institution but it
would suffice if the matters stated therein are to the best of the knowledge
of the person signing it. The court states:
Apart from this, the certificate is expected to identify the document
containing the statement and describe the manner in which it was
produced or give particulars of any device involved in the production
of that document as may be appropriate for the purpose of showing
that the document was produced by a computer or deal with any of the
matters to which the conditions mentioned in subsection (2) relate. In
the instant case, the endorsements made on the exhibits stated the
types of computers from which the documents were produced and
where the computers were being used daily, i.e Cyber Café where
customers made use of them daily and the appellant went ahead to
sign and dated same.
....The lower trial court cannot therefore be faulted in any way by
accepting that the endorsements made by the appellant on the said
exhibits „J‟‟ and „‟J1‟‟ are in conformity with the provisions of section
84(4) of the Evidence Act, 2011 (as amended). All that really matters
in the circumstances of the transaction is for the matters stated in the
certificate to be stated to the best of the knowledge and belief of the
matter in consideration between the parties to the dispute. It does not
require the designing of a fanciful piece of documentation that has to
be issued by some separate authority presumably authenticated or
authorized by some academic or public institution in order to qualify
as a certificate under section 84(4) of the Evidence Act.
While one agrees with the case that the format of the certificate is not
properly designated by the Act, Blaise v FRN appears to have taken the
position too far when the endorsements made by the appellant on Exhibits
J and J1 were accepted as being in conformity with the provisions of
section 84(4). Efforts should be made to distinguish between certification
made on public document and certificate requirement of the section. The
certificate in section 84(4) is obviously a separate document from the
document it authenticates. It must also be a statement made to the best of
the knowledge and belief of the person stating it. One may state that the
certificate requirement under section 84(4) is best met by a form of
deposition.
By the Evidence Act itself, a statement made based on belief can be
derived from any source other than the personal knowledge of the person
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making it. Section 115(3) of the Evidence Act provides that “when a
person deposes to his belief in any matter of fact, and his belief is derived
from any source other than his own personal knowledge, he shall set forth
explicitly the facts and circumstances forming the ground of his belief.”34
Except by affidavit, by the provisions of the Act, any other means of
presenting such belief will constitute hearsay.
Also, section 115(4) states that “when such belief is derived from
information received from another person, the name of his informant shall
be stated, and reasonable particulars shall be given respecting the
informant, and the time, place and circumstance of the information.”35
Accordingly, having stated that the statement on the certificate should be
based on the best of the knowledge and belief of the maker, and having
established that belief can be based on what a person was told, a
deposition is best suited for the satisfaction of the need for certificate
under section 84(4).
In Blaise v FRN,36 the court was of the view that by section 84(4) of the
Evidence Act, 2011, the type of evidence that will be admissible in court to
prove the content of a document produced from a computer is a certificate
signed by a person occupying a responsible position in relation to the
operation of the relevant device or the management of the relevant
activities as the case may be. The certificate provided for in the subsection
deals with the authentication of computer produced documents. The
Evidence Act appears to have established separate conditions for
admissibility, proof and weight, despite the fact that admittedly, they may
overlap. Section 84 of the Evidence Act deals with admissibility of
computer produced evidence and the conditions to be satisfied for
admissibility.
The certificate must contain in alternative or as may be necessary, any or
all of these three objects. Firstly, it could contain the identification of the
document containing the statement and describing the manner in which it
was produced. That is, the certificate should identify the document and
also give a full detail of how it was produced.

34

Atayi Farms Ltd v N.A.C.B. Ltd & Ors [2003] 4 NWLR (pt 810) 427, Obadina J.C.A., at 454-455, paras AE; Bamaiyi v State & Ors [2001] 8 NWLR (pt 715) 270, Uwaifo, J.S.C., at 290-291, paras F-B
35

Edu v Comm. for Agric [2000] 12 NWLR [pt 681] 316, Edozie, J.C.A. at 332-333, paras E-F; U.B.A.
Ltd v S.G.B. Ltd. [1996] 10 NWLR (pt 478) 381, Uwaifo, J.C.A., at 387, paras C-D., also at 388, para
A; N.D.I. C. v Sheriff [2004] 1 NWLR (pt 855) 563, Chukuma-Eneh JCA, at 596, paras B-H
36
(2017) 6 NWLR (pt 1560) 90 at 135, paras E-F
181

The Journal of Environmental and Human Right Law

Volume 2, Issue 3, 2022

In the alternative or as a combination, it should also give such particulars
of any device involved in the production of that document as may be
appropriate for the purpose of showing that the document was produced
by a computer. The primary aim of this is to establish that the document
sought to be tendered is computer generated.
Further, as may be required or as cumulative, it may deal with any of the
matters to which the conditions mentioned in subsection (2) of section 84
above relate. Section 84(4) also identifies certain features of the certificate
required there under which are as follows:
i. It must be signed
The certificate under section 84(4) must be signed. The mere fact that a
document is signed does not immune the document from contention as
the signature on it can be contested. If there is such a contention as to its
genuiness or validity, such would be resolved by the provisions of the
Evidence Act as to proof of signature.37 It has been contended that where
forgery is alleged, the person whose signature is alleged to have been
forged is a vital and material witness38. However, the courts have also
recognised that each case has its peculiar facts, and where there is
compelling evidence to establish and prove the signature, failure to call
the person whose signature was forged will not be fatal to the case.39
ii. The signing must be by a person occupying a responsible position in
relation to the operation of the relevant device or the management of the
relevant activities, as the case may be
The signature requirement is not fulfilled by just any person signing;
rather, it must be signed by a person occupying a responsible position.
The Act however failed to give a detailed description or a definition of
that phrase. Who then qualifies as a person in responsible position for the
purpose of that subsection becomes a matter of legal reasoning and
inference. Here lies the challenge in the provision and which this article
addresses in the main.
37
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iii. It is sufficient to state a matter to be stated to the best of the
knowledge and belief of the person stating it
This condition is to identify the form which a certificate should take. It is
to distinguish it from certification requirements for public documents. A
certificate under this provision is a confirmation of the statement.
Accordingly, the law provides that “it shall be sufficient for a matter to be
stated to the best of the knowledge and belief of the person stating it.”
These requirements raise issues which are critical to the appreciation of
the provision of section 84(4). The questions are: who is the right person to
sign the certificate; what does production of electronic document entails;
what is the scope of the phrases „responsible position in relation to the
operation of the relevant device‟ and „the management of the relevant
activities.‟
In Blaise v FRN,40 the court in accepting the appellant‟s endorsements of
exhibit „J‟ and „J1‟ as conforming to the requirements of a certificate issued
under section 84(4) of the Act; stated that the literal rule of interpretation
of documents should be adopted as regards the provision. The court
stated that:
What section 84(4) provides is that the type of evidence that will be
admissible in court to prove the content of a document produced
from a computer is a certificate signed by a person occupying a
responsible position in relation to the operation of the relevant
device or the management of the relevant activities as the case may
be. This automatically describes the position of the appellant who is
the owner of the Cyber Café and under whose management and
control the computers had been at the material time when the said
exhibits were produced.
In the later case of Stanbic IBTC Bank Plc v Longterm Capital Ltd & 2 Ors,41
attempt to reconcile the questions posed by these writers led the court to
hold that there are exceptions to the rule as to certificate under section
84(4). In that case, one of the questions that came up for resolution is
whether the Certificate requirement of section 84(4) of the Evidence Act
admits of any exceptions. The court came to the conclusion that there are
exceptions to the said provision. The court held the view that a person
who is not in custody of the computer need not produce the certificate.
40
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In that case, the 1st Respondent, a capital market financial institution, had
a banker-customer relationship with the 3rd Respondent, a banking
institution. On or about 2nd April 2013, the 1st Respondent applied to the
3rd Respondent for a term loan of N250 Million for the purpose of
purchasing a property in Lagos. In compliance with the Central Bank of
Nigeria directive, the 3rd Respondent conducted credit status checks with
the relevant bureaus as regards the creditworthiness of the 1st
Respondent. On 23rd April 2013, the 3rd Respondent wrote to the 1st
Respondent informing it of its inability to grant the term loan due to the
unfavourable credit report made against it by the 2nd Respondent, a credit
information bureau, which was electronically published in its data bank
accessible to the whole world including the 3rd Respondent. The 3rd
Respondent further informed the 1st Respondent that the Appellant had
reported to the 2nd Respondent on 31st October 2012 that the 1st
Respondent had an unsecured overdraft facility that was classified as
“lost” as of 31st October 2012. The 1st Respondent viewed the Credit
Status Report, admitted at the trial as Exhibit L2, as false and malicious. It
alleged that it constituted malicious falsehood that tarnished its
reputation, injured its business, and caused it pecuniary losses. Sequel to
these, the 1st Respondent filed a writ of summons, against the Appellant
and the 2nd Respondent, jointly and severally, claiming damages of N50
Billion, amongst other reliefs.
The admissibility of Exhibit L2, the Credit Status Report was put in issue.
Admitted by the lower court, the appellant at the Court of Appeal raised
the question as to whether or not the lower court was right in relying on
Exhibit L2 when same was admitted in contravention of section 84 of the
Evidence Act. The basis of the contention by the Appellant was that
exhibit L2 was a computer-generated document that did not comply with
sections 84(2) and (4) of the Evidence Act and which made it
inadmissible. The 1st Respondent contended that the said exhibit L2 was
admissible under certain conditions and was relied upon by the Appellant
also, who cannot turn around and contest its admissibility. Besides, it was
stated that the 1st Respondent did not plead that it generated or printed
exhibit L2 and had no onus to produce a certificate.
The Court, per Ogbuinya, JCA stated that:
…the 1st Respondent was not particeps in the chain of production that
midwifed (sic) the CSR – exhibit L2 … Neither the 1st Respondent
nor its computer was involved in its production. Therefore, the 1st
Respondent, was/is not in control of the computer, which gave birth to
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it, to equip it with the knowledge that will enable it authenticate its
continuous workability. Nor can it properly issue a certificate
disclosing the process of its production. To laden this burden on it will
be tantamount to foreclosing or shutting the document out of the
temple of justice.
Propriety of admitting exceptions to the section 84(4)
One wonders if the objective of the section could be served by the
interpretation given section 84(4) of the Evidence Act in Stanbic IBTC Bank
Plc v Longterm Capital Ltd & 2 Ors. Relying on an array of authorities, the
court posited that it is imbued with liberty to invoke the doctrine of
comparative jurisprudence and be persuaded by foreign judicial
pronouncements, especially such as are on similar statutory provisions. It
was based on this that the court relied on the Indian case of Shafhi
Mohammad v The State of Himachal Pradesh,42 a case, which ironically, had
been overruled in India before the reliance by the Nigerian Court of
Appeal. The decision in that case was to the effect that there are instances
where the certificate would not be necessary or practicable, and hence
where the electronic document is to be tendered by a person not in
custody of the device, it would constitute an exception to the rule.
However, in Arjun Panditrao Khotkar v Kailash Kushanrao Gorantyal and
Others,43 overruling the case of Shafhi Mohammad v State of Himachal
Pradesh, the Supreme Court of India reaffirmed the law as laid down in
Anvar P.V. v P.K. Basheer & Others44 to the effect that the certification
requirement under Section 65B(4) of the Indian Evidence Act, 1872 in pari
materia with the Nigerian section 84(4) is a condition precedent to the
admissibility of electronic evidence.
The Indian Supreme Court accordingly overruled the decision in Shafhi
Mohammad‟s case in that, in their opinion, the Evidence Act does not
contemplate or permit the proof of an electronic record by oral evidence if
requirements under Section 65B of the Evidence Act are not complied
with. The contention in Shafhi Mohammad‟s case that the certificate cannot
be secured by persons who are not in possession of the electronic device
was considered incorrect by the Indian Supreme Court, which relied on
provisions within the Indian Evidence Act, the Indian Code of Civil
42
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Procedure, 1908 and the Indian Criminal Procedure Code, 1973 to reach
the verdict that an application can always be made to a Judge for
production of such a certificate from the requisite person under Section
65B(4) of the Evidence Act.
It was their further decision that where genuine efforts have been made to
get the requisite certificate from the concerned authority or person
without success as a result of refusal, denial, failure to reply or non
compliance by the person or authority, the party requesting for such
certificate can apply to the Court for its production under the Evidence
Act, Code of Civil Procedure or Criminal Procedure Code. The Court was
also of the opinion that once such an application has been made and there
was non-compliance by the person or authority it was sent to, then the
party asking for the certificate has done all that he can possibly do to
obtain the requisite certificate and the said party must then be relieved
from the mandatory obligations contained in Section 65B (4) of the Indian
Evidence Act.
The decision of the court in that case has been succinctly analysed thus:45
(i) It is mandatory for the party relying upon electronic evidence to
produce the certificate required by Section 65 B(4). (ii) If certificate is not
issued or refused, the court may order the production of the certificate by
the concerned Authority which will be bound to issue the same upon
passing of such order. (iii) The certificate should have been produced at
the time of filing of document. However, if it could not be produced at
that stage, it may be permitted to be produced later. But such later
production of certificate should not prejudice the rights of the accused.
(iv) Anvar P.V. v P. K. Basheer is restored and Shafhi Mohammad is expressly
overruled and all the judgments which followed Shafhi Mohammad and
disregarded Anvar P.V. were held per in curium. (v) If record of electronic
evidence is likely to be destroyed after lapse of a particular time period,
the concerned authorities are bound to keep a record of the same in
pursuance of Section 39 of the Evidence Act or Section 67C of the
Information Technology Act, 2000 in order to substantiate the Certificate
later at the stage of trial.
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Despite this decision, one must appreciate that the certificate is focused on
identifying the document and the production of the document; hence in
our opinion, the party relying on the electronic evidence is accommodated
within the second leg of the provision as being in the “management of the
relevant activities” in the sense that he produced same for tendering. If
therefore the certificate is signed by him, it only creates a presumption
that the document identified as produced for tendering by him is the
document in issue, which the party having custody of the device that
generated it, or any other party in the suit can always rebut by evidence.
In determining who will qualify as a person occupying a responsible
position, certain facts must be taken into consideration. The subsequent
qualification contained in the provision linked the responsible position to
one “in relation to the operation of the relevant device or the management
of the relevant activities, as the case may be....” This provision appears to
have recognised technically, that a person in responsible position may
either be in relation to the operation of the relevant device or the
management of the relevant activities.
While it must be acknowledged that the nature of documents involved
and the particular circumstances of each case would ultimately determine
who a person occupying a responsible position is; „management of the
relevant activities‟ in itself is also a difficult phrase to decipher and apply.
For example, a bank customer who maintains a bank account and who
receives his account statement online monthly, if he prints such an
account statement from his email in a public cybercafé, ought to qualify as
a person in the management of the relevant activities in fulfilment of
section 84(4) for the purpose of signing the certificate, but ironically, the
case of Stanbic IBTC Bank Plc v Longterm Capital Ltd & 2 Ors held
otherwise. While this type of scenario may appear remote, it is most
certainly conceivable that that was the challenge the phrase „management
of the relevant activities‟ was meant to address, so that a party relying on
a computer produced document can tender same once he authenticates
the production process of same by deposition.
Granted that one of the challenges created by the need for a certificate is
that it tends to confine the ability to provide the information required to
only when the person relying on the document is the person in possession
of the device that produces the document. This, in our perspective is what
the provision of section 84(4) appears, albeit, feebly, to address. One
would rather suggest then that „operation of the relevant device‟ and
„management of the relevant activities‟ are treated in alternatives, thereby
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accommodating a party who is not in control of a device that produced
the document to qualify as a person in responsible position if he is
involved in the management of the relevant activities. Relevant activities
in this case would include actions and deeds constituting facts relevant to
the issues for resolution as regard the electronic document and the
ultimate production of the electronic document for tendering before the
court.
This line of argument would be most persuasive if the provision of section
84(4) is viewed as relevant for the authentication of the electronic
document and not proof of same. This unfortunately is not the view
expressed by the Nigerian courts on the issue, where proof has been made
paramount over authentication in the interpretation of the section.
Conclusion
Even though, the phrase, „if it is shown‟ as used in section 84 of the
Evidence Act would seem to suggest the need for „proof,‟ section 84 deals
with admissibility of electronic evidence and not proof of electronic
evidence. It does appear that what the phrase sought to impose is
sufficient foundation for admissibility and not proof of the statement per
se. This the Indian Court in Arjun Panditrao Khotkar v Kailash Kushanrao
Gorantyal and Others46 recognised.
In Dickson v Sylva,47 the Supreme Court of Nigeria stated that “section 84
of the Evidence Act, 2011 consecrates two methods of proof - either by
oral evidence under section 84(1) and or by a certificate under section
84(4).” This decision appears to be the basis for several misconceptions
that sprang up in respect of the interpretation of section 84 of the Evidence
Act. Several other decisions followed this decision without a proper
appreciation of the position taking in that case by the Supreme Court. The
court further stated in that case that “the conditions stipulated in section
84(2) must be satisfied. However, this is subject to the power of the Judge
to require oral evidence in addition to the certificate.”
In reaching the verdict in Dickson v Sylva, the court relied on, and cited
with approval the English case of R v Shepherd.48 Suffice to state that the
said Shepherd‟s case was decided based on section 69 of the repealed
English Police and Criminal Evidence Act 1984, a similar legislation to
46
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section 84 of the Nigerian Evidence Act, but which in section 70 therein
made supplemental provisions to section 69 by reference to Parts II and III
of the Schedule therein. These parts of the Schedule when read with the
main statutory provision shows that the English law interpreted in
Shepherd‟s case provides for conditions for admissibility and proof of
evidence of computer records. Besides, the provision also made express
room for oral evidence as optional, thereby creating two means of
authentication. Further, whereas section 84(2) and 84(4) of the Evidence
Act are distinct requirements, the English law under consideration had
similar provisions thereunder but couched in alternatives.
It is on this basis that it becomes hard for one to be persuaded by the
decision in Dickson v Sylva as representing a correct interpretation of
section 84 of the Evidence Act. Further, the position of the Supreme Court
in that case in respect of section 84(4) is not an accurate interpretation of
the law before the court; rather, what the court did in that case was to
follow the English decision, based on a law that is not really the same with
Nigerian local statute and ironically, one that has been repealed before the
Nigerian law was made.
However, it should be stated that, where there is contention as to the
document and issues are joined; depending on the mode of
commencement of the action, an affidavit, (in cases of petition, originating
summons or originating motions), a deposition or oral evidence (in all
cases as may be necessary, including but not limited to cases commenced
by writ of summons), then become necessary.
In Dickson v Sylva and the cases that follow that decision, the provisions of
section 84 are viewed as establishing mode of proving electronic evidence
rather that conditions precedent for admissibility stricto sensu.49 In Blaise v
Federal Republic of Nigeria, the court puts it pointedly that by section 84(4)
of the Evidence Act, 2011 (as amended), the type of evidence that will be
admissible in court to prove the content of a document produced from a
computer is a certificate signed by a person occupying a responsible
position in relation to the operation of the relevant device or the
management of the relevant activities as the case may be. In Abubakar v
INEC,50 the court acknowledged that:
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The use of computer and computer-generated evidence is
indispensable in the current period. Documents produced by
computers are common feature of all businesses and spheres of life,
and more and more people are becoming familiar with their uses
and operation. For as much as it is very advantageous, it can be
very disadvantageous, since garbage in, garbage out, is always the
result. When falsehood is trashed into it, it gives out falsehood, and
when truth is trashed into it, it gives out truth.
In Dickson v Sylva,51 it was also recognised that Section 84 in the Evidence
Act is all about ascertaining the authenticity of the device from which the
exhibit was produced. These show that the provision of section 84 is not
established as proof of the electronic evidence, but rather as a condition
for its admissibility, just as conditions are set for the admissibility of other
forms of evidence. Treating it as a law for „proof‟ of electronic evidence
came as a result of the erroneous reliance on Shepherd‟s Case.
The court in Sylva‟s case also recognised that the provisions of section 84 of
the Evidence Act 2011 are complete and should be given its ordinary
meaning of interpretation of what the law is.52
The purport of the provision in section 84(4) is that once there is need to
give a statement in evidence in respect of section 84 of the Evidence Act, a
certificate is required and becomes necessary. However, unlike under
section 84(2) where the conditions are all cumulatively required to be
satisfied; the scope, content and requirement of the certificate under
section 84(4) are not cumulative but would apparently depend on the
circumstances of each case, nature of evidence, pleadings, which party is
introducing the document and other relevant considerations. This is so
because, the requirements are disjointed and the draftsman‟s use of „or‟ in
separating between the requirements supports this deduction.
The purpose of section 84(2) and 84(4) are not the same although they
appear to have overlapped. While section 84(2) is focused on the
conditions for the admissibility of a document produced by computer,
section 84(4) focused on certificate of the document produced by the
computer. Hence, subsection (c) therein talked of any of the conditions
mentioned in subsection 2, so as to accommodate those conditions therein
also dealing with authenticating the document. To the mind of these
51
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authors, the document, rather than the computer producing it is the sole
focus of section 84(4).
Accordingly, while the conditions under section 84(2) can better be
categorised as foundation that must be laid for the receipt of electronic
evidence, the certificate under section 84(4) authenticates the document
and binds the producer to its authenticity, albeit, rebuttable. Hence, a
certificate in section 84(4) will not ordinarily suffice to discharge the
foundational responsibility and conditions under section 84(2) as a
certificate is not a representation of the pleadings or evidence of the party.
Again, the certificate accommodates limited information than the
conditions under section 84(2); this is obviously because, not in all the
instances would a document be tendered by the party that produced it.
Where it is to be tendered by the adverse party, the certificate would
contain limited information.
The challenges envisaged as to whether if the positions of the writers
herein is correct, such an evidence will not be hearsay has been more
appropriately dealt with in the case of Brilla Energy Ltd v FRN,53 where the
admissibility of Computer generated E-mails were put in issue on appeal
on the ground that the prosecutor failed to satisfy the requirement of
section 84 of the Evidence Act, 2011 generally, the certification was made
by the maker or extractor of the E-mail correspondence. Holding that the
„... the test of admissibility of this Electronically Generated Documents is
in its authenticity and trustworthiness and the relevance of its content to
the proceedings,‟ the court held as regular, the certificate signed by the
extractor of the E-mail correspondence and thus rightly admitted.
Although the case was not focussed specifically on section 84(4), the court
in that case appears to have recognised that facts in a certificate which are
uncontroverted are sufficient foundation for the receipt of electronic
evidence as it regards its trustworthiness. Further, the court also
suggestively approved the position that any contention as to the content
of the certificate can be rebutted by the adverse party disputing same.
The sole issue remaining, which is whether the content of the certificate
where the maker is not the one in custody of the computer would not
constitute documentary hearsay was also appropriately dealt with,
although indirectly, when the court held that „as regards the fact that the
report is stated to be Hearsay Evidence, the provisions of section 84(5)(a)
and of the Evidence Act2011 has settled the issue of hearsay by providing
53
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that, with or without human intervention, both the supply of information
to the computer and the production of a document by a computer are to
be taken to be appropriately done. The settled law in Nigeria, by this
provision, therefore, is that hearsay has little or no role to play in
admissibility of computer evidence.‟
However, in concluding, the mere fact that every time an issue on that
section comes up for interpretation the court resorts to foreign cases
suggests that section is not very comprehensible. While one may still
suggest a legislative redraft of the provision for clarity, most especially as
section 5 of the UK (United Kingdom) Civil Evidence Act from which
section 84 of the Evidence Act was adopted was repealed in 1995 for being
outdated; it is generally believed that the position of this paper would
help in confining the provisions of that section to only requirement for
admissibility of electronic evidence and not proof of electronic evidence;
reduce the penchant for using foreign judgements in explaining the
provision, most especially as it has been demonstrated that they have not
been helpful and finally, help in harmonising the provision in a way and
manner that it can be adapted to do justice.
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ARCTIC SHIPPING AS A DEROGATION FROM INTERNATIONAL
ENVIRONMENTAL LAW ON THE GROUNDS FOR MUTUAL
BENEFITS
By
Akata-Owen, Sordum Owen*
Abstract
There are extant international environmental laws against the
harmful impact of Arctic shipping that are been relaxed on the
basis of explorable mutual benefits that actors utilize as loophole
to the enforcement of international environmental laws. This
research found that increased shipping could have major
environmental impacts on the Arctic's marine but that on the
basis of the agreement on the reduction of emissions at the
COP26, shipping through the Arctic is concocted to be a step
towards emissions reduction as time and energy are saved. The
study revealed that because of the right of transit passage, Arctic
shipping tend to thrive as the mutual benefit for shipping lines
and coastal States. While the former saves more time and energy
in voyage, the later benefits from levies on transit through its
waters. The research work concluded that as global populations,
economies and maritime trade continue to grow, Arctic Sea ice
coverage is expected to decline for increased Arctic ship traffic
which will eventually lead to adverse environmental impacts
over the next few decades. This work recommended that protected
areas for Arctic marine life should be established and an Arcticspecific treaty should be passed to tackle Arctic-specific
environmental harms.

Keywords: Arctic, Arctic Shipping, International Environmental Law, and
Mutual Benefits.
1.0
Introduction
Environmental awareness and protection are inextricably intertwined
with international law. Nigeria is not a special case.1 The purpose of
environmental laws like the United Nations Framework Convention on
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Climate Change 19922 and the International Code for Ships Operating in
Polar Waters 20143 is to prevent or mitigate the negative effects of human
activity on the environment. Even with the abundance of environmental
laws, greater anthropogenic causes of environmental degradation
continue to exist. Increased sea ice melting due to black carbon emissions
and oil spill from Arctic shipping examples. Given the recent reductions
in Arctic Sea ice, ship traffic in the Arctic Ocean will almost certainly
increase over the next century. Because much of the arctic marine
environment is relatively pristine, yet highly susceptible to disturbance
and pollution due to changes in arctic sea ice and the generally delicate
nature of the arctic marine ecosystem, this anticipated increase in shipping
may have severe environmental consequences. The accidental or illegal
release of oil and ballast water, ship collisions with marine mammals, the
introduction of alien species, the disruption of marine mammals'
migration patterns, increased noise from humans, and increased air
pollution are all potential effects of shipping.4
The arctic and its inhabitants have been neglected in the international
arena for centuries, but as sea ice melts and the region becomes more
accessible, global superpowers are now focusing on the far North. The
arctic is warming at a much faster rate than the rest of the planet due to
climate change. In 2016, the average arctic temperature rose by 12 degrees
Celsius, a rise that would cause widespread panic if it occurred in a more
populous region of the world. When arctic sea ice melts, it creates
economic opportunities and heightens intercontinental tensions in a
region of the world that has not been extensively explored or developed.5
The existence of economic opportunities in the region have led actors to
operate on some leverages for benefits.
2.0
Arctic Shipping: Its Operation and Effects
The Arctic is a polar region in the world's extreme north. The Arctic
includes parts of Canada, Denmark (Greenland), Finland, Iceland,
Norway, Russia (Murmansk, Siberia, Nenets Okrug, Novaya Zemlya),
Sweden, and the United States (Alaska). The land in the Arctic is covered
2
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with seasonally changeable snow and ice, with generally treeless
permafrost (permanently frozen subsurface ice), including tundra.
Seasonal sea ice can be seen in several parts of the Arctic Ocean.6
The transportation or transfer of products, commodities, and passengers
through routes available in the Arctic Sea is known as Arctic shipping.
The majority of Arctic ship traffic is directed by destination, with the
goal of resupplying communities, promoting marine tourism, and
transporting natural resources out of the Arctic. The volume of transArctic shipping is substantially less, but it is continuously increasing.
The purpose of trans-arctic shipping is to transport commodities
between Europe and Asia more swiftly and at a cheaper cost than other
routes (Suez and Panama Canal). 7
The first surface vehicle to reach the North Pole did not arrive there until
1977. Nuclear icebreaker Arktika sailed 90 degrees north of Murmansk, a
significant industrial center in the Arctic Circle. The center Arctic Ocean
was still in deep ice at the time of this voyage. For the first time since
Arktika's historic expedition, ice-strengthened and even ordinary ships
may be able to reach the top of the earth without any natural obstacles in
ten or twenty years hence. It is the first time in recorded history when the
North-West and North-East Passage shipping routes over the Arctic were
momentarily passable by boat during the summer. States' conduct in the
Arctic is evolving as new shipping routes like the NSR and NWP emerge.8
Arctic shipping operates in two forms: trans-Arctic shipping and intraArctic shipping. Intra-Arctic shipping, involves transportation within the
Arctic region among Arctic States, as well as trade and transportation
between the ports of one Arctic State. While trans-arctic shipping involves
the transportation of commodities between Europe and Asia through the
Northern Sea routes that include the Northeast and the Northwest
Passage. Through these routes, the Suez and Panama Canals are
bypassed. 9
The Northern Sea Route (NSR) is a shipping route that runs from the Kara
Sea to the Bering Strait along the Russian Arctic coast, and is formally
6
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classified as lying east of Novaya Zemlya by Russian legislation. The
entire journey takes place in Arctic waters and is entirely within Russia's
exclusive economic zone (EEZ). On Russia's side of the Arctic, the
Northeast Passage, which runs from North Cape to Bering Strait, is similar
to the Northwest Passage on the Canadian side. The Northeast Passage
(NEP) is referred to as the eastern route between Norway and Siberia. By
traveling over all of the eastern Arctic waters, the Northeast Passage
connects the Atlantic and Pacific oceans.
Parts of the route travel through Arctic waters and are only open to the
public for two months a year. The route will become more beneficial for
commerce as the Arctic warms. The use of icebreaker vessels allows for an
indefinite number of excursions along this route to be made. Instead of
passing through the Suez Canal, ships can save 30 - 40% of their energy
and time by adopting this route.10 . Sometimes, vessels save up to 10 - 15
days of travel time. It is through the Canadian Arctic Archipelago that the
Northwest Passage (NWP) provides a maritime passage that connects the
Atlantic and Pacific oceans, passing through the arctic ocean on its way.11
Arctic shipping has enormous effects on the Arctic marine ecology. The
release of oil through unintentional or unlawful discharge; ship strikes on
marine animals; the introduction of alien species; the disturbance of
migratory patterns of marine mammals; increased anthropogenic noise;
the discharge of ballast waters and higher atmospheric emissions are only
some of the possible effects of Arctic shipping. If HFO is spilt or burned as
black carbon, it poses a significant concern to the marine environment
since HFO is an exceedingly poisonous and viscous marine fuel that
breaks down very slowly in colder places like the Arctic. Response
operations to an HFO spill would be practically impossible because of the
lack of infrastructure as well as meteorological and navigational concerns
such as sea ice. It is possible that if an HFO spill were to occur in icy
waters, the oil would be trapped in the ice and would be able to travel
long distances. An HFO spill would have devastating immediate effects
on the fragile Arctic ecosystems. However, studies on the long-term
effects of an Arctic spill show that oil can remain in the impacted area for
more than a decade, affecting the growth and reproduction rates of
various species. Because ships typically utilize lubricants that are not
water-based, when these lubricants come in contact with the marine
10
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environment, there is damage. Also, oil spills and the discharge of ballast
water into the oceans cause damage to marine ecosystems too.12
3.0
International Environmental Law and Institutions Regulating
Arctic Shipping
The international rules and regulations governing relationships between
followers and actors of governmental or non-international law in order to
safeguard the borderless environment (including the Arctic) are known as
international environmental law. 13. It is perceived to be the set of
agreements and concepts that reflect the world's collaborative effort to
manage our transition to the Anthropocene by resolving our most critical
environmental concerns, such as climate change, ozone depletion, and
mass extinction of animals. In general, international environmental law
tries to create sustainable development, which is defined as development
that allows people to enjoy a high quality of life today without
jeopardizing future generations' quality of life. 14 International
environmental law is used to balance the planet's natural constraints
with the world's ever-growing economy in order to avoid permanent
environmental harm in the first place, in addition to the peaceful
resolution of environmental issues. Today, nations meet on a regular
basis to discuss the planet's overall sustainability or to negotiate one of
the hundreds of bilateral, regional, and global treaties targeted at
addressing a specific environmental crisis before it's too late. 15 As laws
exist in a society, bodies are formed to ensure their compliance. In most
cases, these international environmental laws establish Institutions that
may man their application and effective enforcement. In this section we
shall explore some key international environmental laws and institutions
that all regulate Arctic shipping.
3.1
International Environmental Laws Regulating Arctic Shipping
This section discusses the United Nations Convention on the Law of the
Sea 1982 (UNCLOS), International Code for Ships Operating in Polar
12
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Waters 2014 (Polar Code), and the United Nations Framework Convention
on Climate Change 1992 (UNFCCC) with a view of showing how they
protect the Arctic environment.
3.1.1 United Nations Convention on the Law of the Sea 1982 (UNCLOS)
Many people think of UNCLOS16 as the international convention that
governs maritime law, which was ratified in 1982 by more than 100
countries and put into effect in 1994. UNCLOS, the Constitution of the
Oceans, is still one of the most complex international law agreements ever
negotiated. Ice-covered areas within Exclusive Economic Zones (EEZ) are
treated differently under Article 234 of the UNCLOS. Non-discriminatory
legislation and regulations relating to vessel-source pollution in icecovered areas inside the EEZ can be adopted and enforced by coastal
governments under this provision. Such laws and regulations should be
based on the greatest available scientific data to protect and preserve the
marine environment. To the contrary, Article 234 does not limit the
enforcement jurisdiction of coastal states. While Article 234 does not
define ice-covered locations, it is widely accepted that the Arctic is an icecovered area. Article 56 of the UNCLOS states that the coastal state has
sovereign rights and authority over ice-covered areas if those areas fall
within the EEZ. For the conservation and preservation of the marine
environment, the coastal state has previously been granted control by this
provision. Vessel-source pollution in the EEZ is subject to the prescriptive
and enforcement jurisdiction of coastal states under articles 211 (5) and
220 (3), (5) and (6). Protection of uncommon, fragile, or endangered
ecosystems, as well as habitats for vulnerable, endangered, or extinct
species and other marine life, are all included in Part XII measures under
Article 194 (5). As a result, Article 234 appears to do little to expand the
jurisdiction of coastal nations over environmental protection in icecovered parts of their Exclusive Economic Zone.

3.1.2 International Code for Ships Operating in Polar Waters 2014
(Polar Code)
Ships operating in polar waters must comply with the International Code
for the Safety of Life at Sea (Polar Code).17 As a result, the Polar Code
addresses every aspect of ship construction and operation in the icy
waters surrounding the North and South Poles, including everything from
16
17
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ship design and construction to ship equipment, training, and
environmental protection. This code is designed to cover the whole
spectrum of shipping-related issues pertinent to the two poles' waters:
Antarctic and the Arctic. Parts I-A and II-A of the Polar Code mandate
safety measures and Part I-A and II-A prescribe pollution prevention
measures.18 There are numerous chapters in the Code that detail specific
objectives and functional requirements, such as those for ship structure,
stability and subdivision, watertightness, and weathertightness, as well as
machinery installations, operational safety, fire safety, life-saving
equipment, and navigational safety.
The Polar Code is a set of additional requirements for ships operating in
the extreme circumstances of the two polar regions, on top of those
currently mandated by relevant IMO treaties. As a result, accidents should
be less likely, and the resulting pollution harm will be reduced. There are
already strict discharge restrictions in place due to the Antarctic Special
Area designation under MARPOL Annexes I and V. The Polar Code seeks
to replicate many of these provisions for use in the Arctic, while also
acknowledging the fact that while Arctic and Antarctic waters share many
similarities, they also have significant differences.
3.1.3 United Nations Framework Convention on Climate Change 1992
(UNFCCC)
UNFCCC19 took effect on March 21, 1994, when it entered into force. The
UNFCCC serves as the major multilateral instrument guiding initiatives to
reduce emissions of greenhouse gases (GHGs), which contribute to global
warming. Despite the fact that climate change is a worldwide issue, some
countries are the primary emitters of greenhouse gases. In order to put
legally enforceable emission limitations on countries, updates or protocols
are available. There is a precedent for this in the Kyoto Protocol, signed in
1997.20 The UNFCCC sets GHG emission limitations for countries, but
there are no enforcement measures. It was acknowledged by the UNFCCC
that climate change was a major issue and that achieving stability of
greenhouse gases at a level that prevented harmful anthropogenic
interference with the climate system was a long-term goal that lacked any
18
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specific procedures for implementation.21 Article 4(2)(b) established the
goal of lowering GHG emissions to 1990 levels by the year 2000, but
delayed the creation of any obligatory state targets and timeframes to a
subsequent agreement. According to the Preamble, Articles 3(2) and (4) of
the UNFCCC, developed (also known as Annex I) countries are the
primary source of GHG emissions, while developing countries (also
known as Annex II countries) have common but differentiated
responsibility.
3.2

International Environmental Institutions Regulating Arctic Shipping

This section ventures into the discussion of institutions that are, directly
and indirectly, concerned with the protection of the Arctic from adverse
Arctic shipping. Some key institutions include: Arctic Council,
International Maritime Organization (IMO), Intergovernmental Panel on
Climate Change (IPCC), International Tribunal for the Law of the Sea
(ITLOS), United Nations Educational, Scientific, and Cultural
Organization (UNESCO), and the Populace.
3.2.1 Arctic Council
The Declaration on the establishment of the Arctic Council was signed in
Ottawa in 1996. (The Ottawa Declaration). After the signature of the 1996
Ottawa Declaration by the eight Arctic states, the Arctic Environmental
Protection Strategy (AEPS) was incorporated into the Council's structure.
22 Arctic Contaminants Action Program; Arctic Monitoring and
Assessment Program; Arctic Flora and Fauna Conservation; Emergency
Prevention, Preparedness and Response; Arctic Marine Environment
Protection; and Sustainable Development are among six council working
groups tasked with carrying out the council's primary responsibilities. 23
Among the primary responsibilities of the Arctic Council is to conserve
the Arctic ecosystem and to promote the economic, social, and cultural
growth of the Arctic region. Russia's invasion of Ukraine has put a halt to
Arctic Council cooperation for the time being. The Arctic Council takes
climate change very seriously. Reduced emissions of long-lived
greenhouse gases, mostly carbon dioxide, are critical to preventing Arctic
warming.
21
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One of the six working groups of the Arctic Council is the Protecting
Arctic Marine Environment Working Group (PAME). Protecting the
Arctic's marine environment is at the heart of the Arctic Council's work,
and the PAME program offers a unique opportunity for cooperation on a
wide range of projects in this area. Arctic shipping, marine protected
areas, resource exploration and development, the ecosystem approach to
management, the Arctic Marine Strategic Plan, and Arctic marine
pollution are among the many issues that PAME addresses. In addition to
shipping, pollution, marine protected areas, ecosystem management,
resource extraction, and linkages with the marine environment, the
Working Group focuses on these issues. Circumpolar and regional action
programs and recommendations are part of PAME's efforts to safeguard
the Arctic marine ecosystem from both land and sea-based activity.
3.2.2 International Maritime Organization (IMO)
It is imperative that the International Maritime Organization (IMO), the
United Nations agency in charge of developing and adopting measures to
improve international shipping safety and security and prevent pollution
from ships as well as pollution from waste dumped at sea, contribute to
achieving the Sustainable Development Goal (SDG) 14 of the United
Nations, which focuses on preserving the oceans and seas as well as
marine resources for future generations. International Maritime
Organization (IMO) regulations and standards have been established and
implemented over many decades in order to preserve the marine
environment from any possible negative influence of shipping activities.
The International Convention for the Prevention of Pollution from Ships is
a major instrument in the fight against ocean pollution (MARPOL).
Annexes to MARPOL were added in 1973 to cover oil, chemicals,
packaged commodities, and sewage and rubbish from ships' wastes. In
1997, the scope of the convention was broadened to include air pollution
and ship emissions.24 Another important instrument by the IMO is the
International Code for Ships Operating in Polar Waters 2014.25
3.2.3 Intergovernmental Panel on Climate Change (IPCC)
The Intergovernmental Panel on Climate Change (IPCC) is the UN agency
in charge of analyzing climate change science. The IPCC assesses the
24
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scientific basis for climate change, its implications and future hazards in
places like the Arctic, as well as adaptation and mitigation measures on a
regular basis. The IPCC was established in 1988 by the World
Meteorological Organization (WMO) and the United Nations
Environment Programme (UNEP) with the goal of providing scientific
information to governments at all levels so that they may create climate
policy. International climate change negotiations rely heavily on IPCC
findings. Its reports concentrate on the dangers of human-caused climate
change, as well as its socioeconomic and environmental consequences. As
a result, IPCC reports recommend the best climate change mitigation
strategies. The IPCC is a globally recognized authority on climate change,
and its findings are largely accepted by both major climate scientists and
governments. Its reports are important to the United Nations Framework
Convention on Climate Change (UNFCCC), with the Fifth Assessment
Report influencing the historic Paris Agreement in 2015.26
3.2.4 International Tribunal for the Law of the Sea (ITLOS)
The International Tribunal for the Law of the Sea (the Tribunal), founded
in 1996 in accordance with the United Nations Convention on the Law of
the Sea (UNCLOS), is dedicated to improving ocean sustainability. The
Tribunal performs two key tasks: first, it handles disputes about the
interpretation and application of the Convention in a peaceful manner,
and second, it explains and advances international law in the process. Of
course, the two functions are inextricably linked. Despite the fact that the
Convention established the Tribunal as a new standing court, the Tribunal
does not have the exclusive right to hear issues involving the
interpretation or implementation of the Convention. State parties to such a
dispute have the option of resolving it through any peaceful method,
including any court or tribunal. The Tribunal, together with the
International Court of Justice (ICJ), Annex VII arbitral tribunals, and
Annex VIII special arbitral tribunals, is one of four options available under
Article 287, paragraph 1 of the UNCLOS for mandatory proceedings
involving binding judgments. Except for two urgent proceedings, namely
rapid release proceedings under Article 292 and provisional measures
proceedings under Article 290, paragraph 5, of the UNCLOS, the Tribunal
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is not a residual means or default forum,27 an Annex VII arbitral tribunal
is a default forum. The Tribunal's jurisdiction, on the other hand, extends
beyond the resolution of disputes brought before it under the Convention.
According to Article 21 of the Tribunal's Statute, the Tribunal's jurisdiction
extends to all topics specifically addressed in any other agreement
conferring authority on the Tribunal. As a result, as long as the
agreements confer jurisdiction on the Tribunal, the Tribunal can deal with
issues arising from agreements other than the Convention. Twenty-five
cases have been brought before the Tribunal in the last two decades.
Part XII of the UNCLOS is regarded as one of the most comprehensive
environmental treaties, emphasizing the need of protecting and
preserving the maritime environment. The protection and preservation of
the maritime environment, according to the Tribunal, is not limited to Part
XII of the Convention. In this regard, the Tribunal determined that the
protection and preservation of the maritime environment includes the
conservation of the sea's life resources. The Tribunal further emphasized
that all States Parties are required by Article 192 of the Convention to
safeguard and preserve the marine environment, which applies to all
maritime areas.28 The Tribunal stressed the need of working together to
conserve the marine environment. The Tribunal stated in MOX Plant and
Land Reclamation29 in and around the Straits of Johor that the duty to
cooperate is a fundamental principle in the prevention of marine pollution
under Part XII of the Convention and general international law, and that
rights arise from it that the Tribunal may deem appropriate to preserve
under Article 290 of the UNCLOS. The Tribunal's decision must be
respected, especially given the fact that the duty of cooperation is not
expressly stated in the Convention. The Tribunal's and Chamber's
decisions, as well as other pertinent rulings, suggest that they are willing
to take action to maintain and defend the Arctic and marine environment.
3.2.5 United Nation Educational, Scientific and Cultural Organization
(UNESCO)
The United Nations Educational, Scientific, and Cultural Organization
(UNESCO) was founded in 1945 with the goal of promoting worldwide
collaboration in education, research, and culture in order to promote
27
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peace. UNESCO's main responsibilities include to secure the advancement
of social, economic, and environmental aspects of human life, the
organization continues to develop new and current programs and
policies30 UNESCO recognizes the importance of heritage sites and works
to conserve them. One of the new World Heritage sites is AasivissuitNipisat, an Inuit hunting ground between ice and sea in Denmark. It is
located in the center section of West Greenland, inside the Arctic Circle,
and contains human remains dating back 4,200 years. The UNESCO
environmental goal aligns with the preservation of some of these sites.31
3.2.6 The Populace
In terms of location and relevance, the Arctic may appear faraway to
many of us. However, the region has a significant impact on global
climate regulation. If climate change continues at its current pace, it will
have far-reaching effects for all of us. The general public has a voice on
international environmental concerns thanks to activism. Greta Thunberg,
an internationally famous campaigner who has vocalized the negative
effects of climate change, has set world records. Our role as citizens
extends beyond just words to conscious deeds of engaging in solely
ecologically favorable activities. Climate change and its dreadful impacts
on our ecosystem are most surely alleviated by humans' intentional and
determined efforts in transportation, energy, food, and garbage expulsion.
4.0
The Mutual Benefits of Actors
In the interaction between partners and agreements, win-win outcomes
are accomplished through equality and respect. When parties are seen as
autonomous jurisdictions, mutual benefit happens, and both parties get
value in a predetermined situation. Outsourcing is a common mutually
beneficial agreement. In this instance, Arctic shipping routes that lie in the
exclusive economic zones of coastal states are outsourced to shipping lines
for navigation. The grounds for mutual benefits upon which Arctic
shipping may be an avenue for the derogation of international
environmental laws are as follows:
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4.1 The Existence of Applicable Right of Transit Passage
As climate change opens two Arctic maritime routes, the right of transit
passage will take on greater significance. Article 38 of the UN Convention
on the Law of the Sea (UNCLOS) establishes the right of transit. Under
this right, Arctic navigation is not explicitly prohibited. Northwest
Passage and the Northern Sea Route (sometimes referred to as the
Northeast Passage) are two of the Arctic's seasonal waterways, both of
which run through Canada. The Northwest Passage is a trade route that
connects northeast Asia with the northern Atlantic Ocean via the
Canadian Arctic Islands. The Northern Sea Route is the quickest way to
travel from Russia's east coast to its west coast. It also provides ships from
all over the world with a new route to navigate the oceans more
efficiently.32
Straits used for international navigation between one part of the high seas
or an exclusive economic zone and another part of the high seas or
exclusive economic zone are included in the right of transit passage. For
all ships and aircraft, UNCLOS explicitly states that this right shall not be
infringed upon as long as ships and aircraft move through (or over) the
strait without delay. Until further notice, the right of transit applies to
these two Arctic waterways.33
Because countries are looking for faster and cheaper ways to reach
countries outside the Arctic, such as China, the extent of the sea ice in the
Arctic is expected to decrease. However, the international right of transit
is colliding head-on with Russian and Canadian territorial claims.
Consider Canada's claim to claim ownership of an Arctic Archipelago as
part of its historic internal waters for much of the Northwest Passage
route. Three straits that make up the Northern Sea Route are also claimed
by Russia as internal waters. Transit through these waters is challenged by
both Russian and Canadian claims. Even though both the United States
and the European Union have objected to these claims as being excessive,
it is still not clear whether or not they have any legal standing. There are
benefits for both coast and flag states in terms of revenue generated by
levies on serviceable transit through a route like the Suez Canal. Flag
ships can use these routes to get to their ports more quickly. The right of
transit passage is a ground upon which these mutual benefits are enjoyed.
32
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Also, both economic and geopolitical advantages can be gained from the
right of transit passage navigation.
The Northern Sea Route (NSR) is the most likely route to be free of ice
first, and thus has the most commercial value. With a reduction in transit
time of 10 - 15 days, the distance between East Asia and Western Europe
via the Suez Canal would drop from 21,000 km to 12,800 km. It would
take about 13,600 nautical miles to travel between East Asia and Western
Europe via the Northwest Passage and 24,000 nautical miles via the
Panama Canal. For those involved in arctic shipping, this saves time and
energy.34
Increased bunker fuel prices as well as slow steaming practices can be
seen as incentives for the development of niche services between major
northern hemisphere markets. Shipping services would be able to
counteract the advantages of shorter Arctic routes by using slower speeds
and lower fuel consumption to offset the advantages of shorter Arctic
routes. There is still a market for polar travel, but it's a small one. Arctic
shipping is financially advantageous to ship lines and arctic ports, as the
former saves money while the latter receives more business than normal.
4.3 Supervening Geopolitical Tensions
An increase in Arctic geopolitical tensions can be inferred from the
development of new shipping lanes and ports. A few geopolitical
concerns accompany the escalation of activity in the NSR and NWP. In the
first place, there is the issue of sovereignty. Both shipping lanes are
unclear as to who holds the power to decide which ships get to pass and
what standards must be met in order for them to do so. In the absence of
this data, states will be left in the dark, increasing the likelihood of
misunderstandings. Secondly, there is the possibility of transnational
crime. The Arctic states will have to find a way to keep track of
unidentified ships and activities in these waterways as traffic increases. If
not, illegal fishing and smuggling could increase in the Arctic. There is a
clear need for better northern border security in the Arctic states,
particularly in Canada and Russia. An increase in military and security
presence at the border could be a result of tightening border control
measures. Greater security may indicate stability, but it can also lead to
increased tensions between jurisdictional and enforcement powers. The
relationship between Russia and China is a final geopolitical concern.
34
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Development of the NSR has led to a possible Russian-Chinese alliance in
which China provides funding and technology for NSR development
while Russia provides both access to the NSR as well as future benefits for
China if it chooses to use it. Russian-Chinese cooperation raises concerns
for the United States because it increases the likelihood of Chinese
influence in the Arctic and brings together two countries with tense ties to
the United States. While it's not clear if the US is overreacting, it may
begin to build military strength in the Arctic as a precaution just in case.
In spite of the Arctic's rapid change, there is still time to plan for future
changes in this region. With the help of other Arctic nations, the United
States will not have to decide on the fly what new policies will be. As
Arctic shipping continues, geopolitical tensions may rise, but there is no
rush to make decisions before thoroughly considering all of the ways to
avoid geopolitical conflict. On this ground, the benefit is that flag states
continue to sail through routes for economic gain without regard for
geopolitical positions taken by asserting States, while Arctic nations have
an avenue to assert geopolitical rights in the context of these new
economic settings.
5.0

Rethinking Arctic Shipping as a Derogation from International
Environmental Law
If the increase in Arctic shipping is unpredictable, the study of Arctic
shipping as a prospective negation of established international
environmental legislation may be seen as speculative and pointless. There
are some assertions in support of this. For instance, when it comes to longterm climate cycles, it's not clear whether the disappearance of the
perpetual snow cover is an anomaly or the result of a long-term trend.
Annual changes in ice cover make navigating conditions even more
unpredictable. Arctic shipping routes would remain inaccessible to
commercial traffic even if they were frequently open during the summer
months (unless there were dramatic shifts in weather patterns). Most
Arctic shipping routes were only ice-free for 40 days at the end of last
year. The seasonal shipping window is variable, making the planning of
journeys more difficult. This seasonality has little economic value because
marine shipping corporations are looking for continuous and regular
services.35
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Because of the lack of economic activity in the region surrounding the
Arctic Circle, maritime services traveling through the region have little
chance to drop or pick up cargo. There is less income creation potential for
shipping lines along the Arctic route compared to other long-distance
commercial routes, therefore transshipment hubs cannot develop. There
are several advantages to using the Arctic for point-to-point services, such
as those between a source and target port. Bulk shipping in the Arctic
might strengthen this value proposition if resources (oil and mining) are
exploited in higher quantities. The Siberian shore would be the most likely
location for this.36
Fast delivery is not everything, but it's a good start. Polar shipping is still
a more risky and expensive venture because of the sophisticated types of
ships required, the high insurance prices, and the escort fees for
icebreakers. The pendulum model of shipping is also common today, with
ships making deliveries at ports along the way. There are certainly no
markets in the middle of the Arctic Ocean to support this logistical
system.
As a result, the Arctic remains a frontier in terms of weather forecasting
and mapping, as well as the development of a navigation system. Arctic
seas are known for their short depths, limiting the size of ships that may
operate there. Additionally, ships must have arctic certifications, which
raises prices and diminishes the economic benefits of the route. Additional
expenditures are required for a convoy-based approach to circulation,
such as an ice breaker. Insurance premiums are also substantially higher
because of the ambiguous nature of the risks involved.37
An alternative to the Arctic routes is the establishment of rail lines across
Central Asia (also known as the Eurasian land bridge or Belt and Road
initiative). Because of the recent resolutions of the COP26, Arctic shipping
may be seen as an endeavor to reduce fossil fuel consumption because of
the shorter distance traveled and the correspondingly lower amount of
fossil fuel utilized. It is possible to make the case that Arctic shipping is a
step in the right direction toward reducing emissions.38
The good news is that climate change may increase the difficulty of
navigating the Arctic. Summer sea ice is becoming more mobile and
36

Borgerson S, 'Arctic Meltdown, the Economic and Security Implications of Global Warming'
[2008] Foreign Affairs, 11.
37
Ibid.
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coastal erosion is increasing as a result of a decline in sea ice extent and
volume. Considerable effort must be put into ensuring the safety of
navigation along well designated and patrolled routes. Sea ice depletion
implies that the Arctic will soon be entirely ice-free throughout the summer
months, allowing it to be used for commercial purposes. An area critical to
mitigating climate change is now experiencing a surge in economic activity,
raising concerns about the region's long-term environmental preservation.
Currently, technology and our knowledge of the Arctic's complex
environment are outpacing each other. Ships are no longer going through the
Arctic without icebreaker ships as a result of recent improvements. There is
enough greenhouse gas (GHG) in the atmosphere to keep the ice from
melting for many years. Because of this, the sea ice is melting at an
accelerating rate, creating a chance for Arctic shipping to flourish. Large-scale
international shipping will commence before effective environmental
protection and oil spill response methods are in place. The environmental
issue in other regions of the world is to rehabilitate ecosystems that have been
destroyed. There is yet time to preserve a really unique habitat in the Arctic.
6.0
Conclusion
Today, the Arctic is home to nearly four million people, including indigenous
peoples, newcomers, nomadic hunters and herders, and urbanites living in
remote areas. Indigenous people make up about 10% of the population, and
many of these peoples are only found in the Arctic. In the face of an everchanging world, they continue to carry out their traditional activities.
However, the lives, cultures, traditions, languages, and identities of
Indigenous peoples and other communities in the Arctic are changing in
tandem with the changing environment. There are many ways in which the
Arctic's inhabitants are impacted by climate change. In the Arctic, climate
change is already causing problems, demonstrating the need for action to
strengthen resilience and facilitate adaptation. There are many opportunities
for sustainable economic development that benefit local communities while
also providing a platform for innovation that extends beyond the Arctic
region. Several Arctic Council Working Groups are keeping a close eye on
pollution and contamination in the Arctic and addressing the issues that arise
as a result. As a result of their research, both national and international
conventions have been influenced by their findings. Despite the fact that
Arctic shipping is still in its infancy, the rapidly diminishing sea ice indicates
that the Arctic will soon be mostly ice-free during the summer months, thus
opening it up for business in the sense that the saying goes. Many questions
have been raised about territorial boundaries, indigenous rights, and long209
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term environmental protection in a region that until now has remained
relatively unpolluted and is critical to the future of climate change mitigation.
Currently, technology and our knowledge of the Arctic's complex ecosystem
are outpacing each other. International shipping on a large scale will begin
before adequate environmental protection and response protocols for oil
spills are in place if proper planning is not done.
7.0
1.

2.

3.

4.

Recommendations
In order to better protect the Arctic, an Antarctic Model Treaty should
be established. A new Arctic Treaty, rather than existing international
law like UNCLOS, can be used to accomplish this goal. To protect the
Arctic environment, it may be possible for the Arctic Council to
pursue such a treaty outside of its member states' jurisdictions. Due to
its extreme cold and delicate ecosystem, the Southern Pole evokes
images of the Arctic, which is a fitting comparison. Academics and the
general public alike have cited the Antarctic Treaty as a clear
precedent for similar action in the Arctic because both regions have
faced the threat of expanding tourism and commercial activity.
Protected areas for Arctic marine life should be established. The Arctic
Council set up a network of Arctic marine protected areas (MPAs) in
2015 as a primary goal for the region in response to global humaninduced environmental damage. The Arctic Council, on the other
hand, has yet to implement this. In order to create an Arctic MPA,
legislation such as the Polar Code can be used to designate an area as
an Arctic MPA.
As a marine fuel, HFO is the most effective method of reducing or
eliminating pollution in the Arctic Ocean. Increasing the price of HFO
and/or imposing a heavy tax on the use of HFO are two ways to
accomplish this.
Prior planning and adaptation to the Arctic's harsh conditions and
remoteness is essential for any pollution prevention, preparedness, or
response actions. There are many reasons for this, including the fact
that the Arctic is an environmentally sensitive area with a climate that
is marked by low temperatures in the winter and long periods of
darkness. The harsh conditions and lack of infrastructure in the Arctic
increase the risk and impact of disasters, as well as the difficulty of
responding to them. The Arctic should be protected by an Arcticspecific regulatory framework developed by organizations like the
Arctic Council. This is why international cooperation is so critical in
this area.
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EFFECTS OF INTERNATIONAL INSTITUTIONS
ON STATE SOVEREIGNTY
By
Ndubuisi-Ike, Sylvia Ihegadi*
Abstract
State Sovereignty is an inherent power of a State and a principle
of international law for which no derogation is allowed.
Although it is an exclusive right of States, however, these powers
can be shared or donated to international institutions by States
when they decide to setup international institutions for their
benefits. No matter the method in which the powers are
transferred to the institutions, even where the agency relationship
is maintained between the States and international institutions,
the States are the principal while the institutions are the agents
of the States. As good as these may sound, it has been discovered
that international institutions do not limit their activities to the
enabling instruments that set them up. The activities of the
overzealous international institutions conflict with the principles
of non-intervention in domestic affairs of member States as
provided in the United Nation Charter. It is therefore
recommended that international institutions restrict their
functions and activities to the enabling instruments setting them
up. The conditionalities of international institutions which go to
whittle down the Sovereignty of Member States must be
discouraged by including appropriate checks and balances in the
enabling instruments or articles of agreement.

Keywords: International Institutions, State Sovereignty, and Non-Intervention.
1.0
Introduction
Sovereignty is the hallmark of every State, including Nigeria.1 The fleet of
evolving institutions did not start recently in the international sphere.
There were corporations, monarchies, dynasties, and other systems of
socio-economic groupings and institutions prior to the Westphalia
* LLB (ABSU); BL (ABUJA); ACIArb (UK); sylviaandassociates@outlook.com
Canaan House, #9 Trans Amadi/Oginigba Rd., Rumuobioakani, Rivers State.
1
Constitution of the Federal Republic of Nigeria Cap C24, LFN 2004(Hereinafter CFRN 1999),
preamble and s. 2(1).
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Conference. With the Treaty of Westphalia,2 the state sovereignty system
was established, which centred politics on the state and gave it absolute
sovereignty.3 Put differently, sovereignty refers to a state's autonomy or
independence to make and exercise initiative inside its borders, free from
the intervention of other states.4 It is an exclusive right of an independent
state and its citizens to exercise authority within its geographical territory,
while in relation with other states; the state government usually exercises
its sovereign power.5 It is the power a country has to govern itself and
make its own laws.6 If international law exists, then the dynamics of states
sovereignty can be expressed in terms of law.7
Following the membership of states in international institutions and their
exercise of powers by the institutions, the term sovereignty has been
considerably undermined. Membership in an international institution
means that states pay sovereignty costs, contracting costs, and agency
costs.8 Thus, by their membership, states have agreed to give up part of
their sovereign powers to the institutions, committing to abide by their
rules and paying the sovereign cost.9 This liberalized concept of
sovereignty aligns with the UN Charter on the sovereign and equal status
of all member states which equally recognizes the need for cooperation.
Both recognize that the modern transformation of sovereignty has remade
international law, so that international law norms now help construct
national identities and interests through a process of justificatory
discourse.10
In today’s setting, the only way most states can realize and express their
sovereignty is through participation in various regimes that regulate and

2

Treaty of Westphalia 1648.
C. Wigwe, The World Bank, IMF, and State Sovereignty (Mountcrest University Press 2011) 12.
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O. Nnoli, Introduction to Politics (Longman Publishers 1986) 19.
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C. C. Wigwe, The Economic Perspective of the Law of International Institutions (ChrisMarcus
Chambers 2018)110.
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I. Brownlie, Principles of International Law (5 edn Mask, 2000) 289.
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M.M. Sara, Cooperation in World Politics: The Constraining and Constitutive Effects of
International Organisations (The University of Iowa’s Institutional Repository, 2006) 5
<http://www.ir.uiowa.edu> accessed 14 May 2022.
9
(n 5), 3.
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H. H. Koh, ‘Why do Nations Obey International Law?’ (1997) Faculty Scholarship Series Paper
2011, 2632.
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order the international system.11 It is for this reason that sovereignty has
been viewed as being eroded by the powers exercised by international
institutions. Sovereignty is described in a recent work as ‘perforated’
defiled, cornered, eroded, extinct, anachronistic, even interrogated.
Intercontinental ballistic missiles, communication technology, and human
rights have led many to doubt whether the sovereign state can or should
continue to exist, and some speak openly of moving to a new stage in
international relations beyond Westphalia.’12
When states join international institutions, their intention is usually to
obey the rules of the international order set by those institutions.
However, sometimes, the citizens of a country not only appreciate the
membership of their country in these organizations but also sometimes
tend to differ more to the institutions than the state apparatus. The higher
the respect citizens have for international organizations, the more
empowered the international institutions become, and this equally
whittles down state sovereignty. This is more perceivable in developing
nations where there exists a bogus expectation from international
organizations as having the capacity of solving all their problems.
Although it appears that some of the trading and development alliances
may have limited the concept of sovereignty among states, there is a
presumption that international law in the new international legal order,
including the Human Rights Declaration, particularly with respect to the
right to self-determination, the UN General Assembly Resolutions 2625
and the UN Charter all assume that sovereignty is an inherent right of a
state, from which derogation may not be allowed.13 The states no doubt
recognize the limits of exercise of sovereign power, which is not absolute
and as such, subject to scrutiny by international institutions under certain
circumstances.
The conditions and rules by international organizations support the
notion that international organizations are through their mandate
infringing on the sovereignty of member states. This supports the notion
that international institutions are over-reaching their mandates and
infringing on the sovereignty of these nations, which sometimes frustrate
11

Ibid., 2636
D. Croxton, The Peace of Westphalia of 1648 and the Origins of Sovereignty (The International
History Review, 21:3, 1999) 2.
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domestic process. There is ample empirical evidence to suggest that
African countries experience serious problems of guaranteeing
sovereignty over wealth and natural resources within the context of an
integrating framework. The bond and plan are easily broken by the
system of the transnational linkages between foreign capital and local
political elites which played out in Chad’s withdrawal from UDEAC as
well as the setting up of a tire factory in Kenya as against Tanzania
stipulated by the agreement, which eventually frustrated the Agreement.14
Given their powers, international institutions can always have their ways
where the decisions of states do not align with their interests.
2.0
Effects of States’ Possession of Sovereignty
Sovereignty is an exclusive right of an independent state and its citizens to
exercise authority within its geographical territory, while in relation with
other states, the state government usually exercise its sovereign powers.15
Legally, state sovereignty denotes the capacity competence, independence
and legal equality of states.16 The concept, which became the foundation
of international law, was concretized by European states as part of the
treaties of Westphalia in 1648.17 Historically, sovereignty has been
associated with four main characteristics. First, a sovereign state is one
that enjoys supreme political authority and a monopoly over the
legitimate use of force within its territory. Second, it is capable of
regulating movement across its borders. Third, it can make its foreign
o1icy choices freely.18
Finally, it is recognized by other governments as an independent entity
entitled to freedom from external intervention. These components of
sovereignty were never absolute, but together, they offered a predictable
function for world order.19
14
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Bouvier’s Law Dictionary, (Revised 6th edn, 1856), 433.
16
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(Mountcrest University Press 2011), 2-3.
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C. Wigwe, Roles of International Organisations and Their Exercise of Sovereign Power:
International Economic Law Perspective (G-Print Publishers 2017) 2.
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It can be argued that sovereignty was a mere political item during the oldworld constitutional order. Greater emphasis lay on the political control
by the colonial masters found in domestic and external territories. Little
attention was evidently paid to the characteristics of sovereignty at the
time of agitation for independence by the colonies.20 Sovereignty at this
stage was simply evinced as a set of rules and prohibited actions through
weak agreements that were sometimes not obeyed; the predominant
players were Europe, holding on to its fragmented empires within the
same continent. Sovereignty as an agreement in the old-world order is
viewed as being prone to disorder and breakdown as the agreements
stifled the will of the weaker states, which had been in the majority before
the post- 1945, post-world war era, when political liberty and freedom
were highly prized.21
What is significant today is that each of these components- internal
authority, border control, policy autonomy and non-intervention is being
challenged in unprecedented ways by several international organizations
which where chiefly created in other to emancipate sovereign states from
political social and economic shackles when they arise.
3.0
Transfer of Sovereign Powers to International Institutions
When sovereignty powers are conferred on international organization by
transfer, it might be very difficult if not impossible for the powers to be
exercised concurrency by states and international organizations.22 Thus,
such words as ‘delegation,’ ‘agency’ and ‘transfer’ are used to illustrate the
conferment of sovereign powers to international organizations are
interchangeably used23 and they generate significant controversy.24
However authors argue that the use or the word ‘transfer’ definitely
suggests the irrevocability of the conferring of sovereignty power onto
international organizations.25
Furthermore, the approach adopted at the Bretton Woods Conference
negotiated the surrender of a portion of sovereignty with respect to the
20
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IMF’s regulation of exchange rates and balance of payment account; it
may be considered a transfer or sovereign powers to the institutions.
There is a presumption that states that confer sovereign powers on
international organization without securing their right of unilateral
termination of the agreement, or at least have the option to withdraw from
the agreement, may have contemplated partial or full transfer of
sovereignty powers to the organizations. In fact, in some cases, states
normally indicate expressly whether the conferred power is transfer or
delegated.26 This is evidenced in Article II of the Italian constitution and
Article 92 of the Netherlands Constitution which provides respectively for the
transfer of sovereign power to international organization.27 However,
members are presumed to have the right of unilateral withdrawal even
where the sovereign powers are transferred to the international
organization.28
It is therefore rightly stated that the transfer of states sovereignty to
international organizations is limited to the purpose of setting the
international organization and does not include the transfer of the entire
state apparatus, which the electorates allowed only the elected
representatives to exercise jurisdiction.29 Thus, it can be acknowledged
that international institution exercise sovereign powers as a matter of
privilege, such privilege is limited to the provisions of the treaties or
article of agreement.
3.1
Revocation of Sovereign Powers
It is not enough to consider the practical details or sovereignty; attention
must therefore be given to the methods of acquiring sovereignty. There
are several uncommon methods for states to acquire and revoke or
terminate sovereignty. They include: revocation by accretion, revocation
by cession, revocation by prescription, and revocation by conquest.

26
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4.0
Transfer as a Limitation on State Sovereignty
There is a general presumption that the transfer of sovereignty powers
from state to international organizations limits the capacity of the state
sovereignty. The implication of the above is that, the international
institutions will become the only lawful place where acts relating to the
transfer specific activities can be carried out.30 There have been debates by
some authors,31 that there is a distinction between partial and full transfer,
whilst some are of the view that all transfers of powers are partial, as the
states can withdraw from the international treaties, together with the fact
that states still retain a residue of the sovereign powers. Thus, the
argument is that states cannot transfer their sovereign powers completely
to international institutions without a residue that they can be used to
protect the electorates in the event of abuse by the institutions. In a similar
vein, it has been observed that in the case of the partial transfer of
sovereign power to international organizations, states are not required to
give backing to the conferment of powers through local or domestic
legislation after signing the treaty or the international agreement, in the
case of the full transfer of power, the states are required to give direct
effects within their domestic legislation to the obligations arising from
membership of the institution.32
Owing to the membership of the institutions, signing of treaties, and
accepting to be bound by the decisions of the international organizations,
states have unilaterally limited their sovereignty. However, the limitation
of state sovereignty does not cover the international organization if the act
is ultra vires. Even where states have a different interpretation on matters
being considered by the institutions, that of the institutions will prevail as
decision making is shifted to the institutions in the case of transfer. For
instance, the decisions of the European Court are binding on member
states.33 While in multilateral treaties involving other member states,
30
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decisions of international organizations might be considered more
binding than are interpretations of individual member states. Even though
the full transfer of sovereign powers to international organizations carries
with it substantial responsibility and power for the institutions, it is said
that the test attached to full transfer is remarkably high as it is likely to be
subjected to debate within the domestic jurisdiction before it is conferred
on international institutions.34
Nonetheless, there is a general presumption that the transfer of sovereign
power by international organizations limits the sovereignty of states only
to the extent that it affects merely the subject matter for which the
organization was established and with full and not partial compliance
with the principles of public international law. For instance, the
Netherland’s Constitution provides that the states can confer by transfer the
executive, legislative and judicial powers to international organization35 in
pursuant to a treaty aimed at promoting the development of the state and
international law, provided that national legal order is respected.36 Thus,
some observers argue that the transfer of sovereign powers to
international organizations is nothing other than surrender of political
sovereignty.37
5.0
Authority of International Institutions
International organizations are products of international agreements
known as treaties and when they make laws, the states that conferred
them with the powers they exercise do not play any direct role in the
process. In the exercise of their power, they make rules and regulations for
the member states. It is common to use the word ‘regulation’ under
international organization than ‘legislation.’ Regulation refers to the
setting of rules, standards or principles that govern conduct by public
and/or private actors.38
34
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Under traditional international law, conventions and regulations by
international organizations require domestication by member states for it
to acquire legal force domestically. But some international organizations39
are shifting away from this position by enacting laws that are binding and
enforceable. The justification for this trend of ‘global legislation’ is to
enable international law play its role of stabilizing global legal order since
their decisions are usually based on international agreements and/or
decisions of international dealings.40 In the typical instance, modern
treaties acknowledge, as they must, that international organizations are
now considered international legal persons but they rarely spend any time
considering the consequences’ of that proposition.
International institutions exercise powers either conferred on them by
constituent treaty or by contractual treaty. The right of treating
international organizations like States with right to accept binding
obligations under international law has its legal backing under Art. 34 of
the Vienna Convention41 which provides that a treaty does not create
either obligations or rights for a third State or organization without the
consent of that State or organization.’ This provision, statutorily, accords
state status to international organizations.
A typical example of this is found when the UN Security Council through
UN Transitional Authority for Slovenia, Baranja and Western Sirmium being
areas in the territory of the Republic of Croatia, acted by virtue of an
Agreement signed by the Government of Republic of Croatia and the local
Authorities of Serbian ethnic origin in Eastern Slovenia on 12 November
1995 which was aimed at peaceful re-integration of the regions into
Croatian legal and constitutional system after 4 years of armed conflict
between the Croatian government and the local Serbs which claimed so
many lives.42 The UN Resolution 1244 vested the UN with the power that
39
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include civil and administrative functions, organising and developing
provisional institutions for democracy and self-governance including
elections, building administrative institutions, ensuring public safety, and
overseeing their functions, carrying out peace building activities,
supporting infrastructural and economic reconstruction, maintaining civil
law and order including establishment of Police etc. These powers were
originally conferred by the affected state (Croatia) but the exercise of it by
the UN was in accordance with the Resolution passed by the Security
Council and within a period determined by the Security Council, acts that
were done without further recourse to Croatia.43
Exercise of power by international organizations and the threat it poses to
State sovereignty transcends States irrespective of their political and socioeconomic strength. It is applicable to developed countries as well as
undeveloped countries. The debate in the United States over the adoption
of the North America Free Trade Agreement (NAFTA) and the Uruguay
Round Agreements has brought these questions to the fore. Critics on
both the left and the right decry what they claim is a surrender of national
sovereignty to secretive and countable international technocrats.”44 Care
indeed, must be taken to stem this tide of erosion of State sovereignty by
international organizations.
6.0
Limits on the Exercise of Transfer of Sovereign Power
From the days of the League of Nations to the present day of the United
Nations, international institutions had faced several limitations and
challenges in the exercise of transferred sovereign power. Those
limitations include;
6.1
The Problem of Legitimacy
International institutions, for instance, the United Nations, battle with
legitimacy from countries in general and individuals in particular. By the
end of 1970s, the United Nations had lost some of its prestige. It was clear
that the two superpowers, America and Russia would follow the foreign
policy they wanted to, regardless of what UN wanted. Countries
especially from Asia, Africa, and Arabian Peninsula accused the UN of
43
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being undemocratic. They clamored for equal power and influence. Thus,
forming groups such as the developing nations, Non-Alignment
Movement, the Islamic Conference, the Latin, African, Arab and Western
Groups, among others.
6.2
Domestic Jurisdiction
According to Article 2, Paragraph 7 of the UN Charter, nothing contained
in the present Charter shall authorize the UN to intervene in matters
which are within the domestic jurisdiction of any state. This is a
fundamental limitation, a situation which contains two different rules: one
prohibiting intervention on the part of the organization in matter of
domestic events, another released the members to submit such matters
under the same charter. The reality of international dispute is such that it
often involves domestic conflict which the UN Charter limits itself from
solving, unless the members submit such matters for settlement. Tyrant
leaders have quoted this provision as an excuse to commit atrocities
without the check of UN who is supposed to maintain global peace.
6.3
Hegemonic Power in the United Nations
Another major limitation of the international organizations like the UN is
the hegemonic condition of unipolarity which currently exists in the
international system. Often, the powers or power blocs assume this role
against the regulation and control of the UN. For instance, the USA and
her allies invaded Iraq despite UN’s reservation. The UN development
work is evolving between the higher ground of moral principles and
values and the numbering realities of ‘Political Powers’-A phenomenon
which has threatened to hijack the roles and functions of the UN.
6.4
Problem of Inequality
The reality of inequality in the world system is very much visible. In the
UN for instance, smaller nations are agitating the demand of equality with
larger nations in international organizations. They contend that anything
less would undermine the world in the rule of law and the concept of
sovereignty it enshrines.
7.0
Operation of Non-Intervention
There is no doubt that the principle of non-intervention remains a wellestablished part of international law. The prohibition of intervention is a
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corollary of every state’s right to sovereign territorial integrity and
political independence.45 The concept of non-intervention can be seen to
have emerged from the system of sovereign nation states established by
the peace of Westphalia of 1948, occasioned by the concept of state
sovereignty that within the territory or a political entity, the state is the
supreme power and precludes any other state or international
organization from intervening in the political affairs of a state. An author
has so far argued that the essence and legal significance of nonintervention institutionalized the principles of sovereignty and the right of
political communities to self- determination.46
In international law, the principle of non-intervention includes, but is not
limited to, the prohibition of the threat or use of force against the
territorial integrity or political independence of any state.47 The principle
of non-intervention in the internal affairs of states also signifies that a state
should not otherwise intervene in a dictatorial way in the internal affairs
of other states.48 Therefore, the interference must be forcible or dictatorial,
or otherwise coercive; in effect depriving the state intervened against of
control over the master in question.49 Furthermore, there are strong views
that the principle of non-intervention in the internal affairs of member
states is targeted only at the protection of human rights in both the new
world order and international legal systems.50
However, it has been argued that the principle of non-intervention cannot
be used to prevent a legitimate international concern for human rights.51
Nonetheless, it is argued that there should be balance between the
principle of non-intervention and that of international concern for human
rights and such should be struck in favour of the latter.52
The principle concerning the duty not to intervene in matters within the
domestic jurisdiction of any state is in accordance with the UN charter.
Thus, article 2(7) of the Charter of the United Nations, provide that;
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Nothing contained in the present Charter shall authorize the
United Nations to intervene in matters which are essentially
within the domestic jurisdiction of any state or shall require the
members to submit such matters to settlement under the present
Charter; but this principle shall not prejudice the application of
enforcement measures under chapter VII.
The norm of non-intervention dominates the majority or international
relations and appears to have motivated the US in their initial
nonintervention in World Wars I and II,53 including the non-intervention
of the liberal powers in the Spanish civil war yet, despite the intervention
of Italy and Germany.54 It has nevertheless been firmly establishment into
international law as one of the central tenets of the United Nations Charter
to underpin the emergent post – World II peace,55 binding the laws of the
international system in the new world order under stringent guidelines
residing in the United Nations.
In the Corfu channel case,56 the international court regarded the alleged
right of intervention as the manifestation of a policy of force, such as has,
in the past, given right to the most serious abuse and as such cannot,
whatever be the present defects in international organization, find a place
in international law.57 As the international court of justice said in its 1986
judgment in the Nicaragua case,58 the principle of non-intervention
involves the right of every sovereign state to conduct its affairs without
outside interference; though examples of trespass against this principle
are not infrequent, the court considers that it is part and parcel of
customary international law.59
The primary essence and legal significance of non-intervention consists in
maintaining and strengthening international peace founded upon
freedom equality, justice, and respect for fundamental human rights. The
paramount importance of the Charter of the UN is the promotion of the
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rule of law amongst nations.60 Intervention is wrongful when it uses
methods of coercion regarding such choices, which must remain free ones.
In DRC v Uganda,61 the court noted that Nicaragua had made it clear that
the principle of non-intervention prohibits a state to intervene, directly or
indirectly, with or without armed force, in support of the internal
opposition within a state.
Apart from the prohibition in the use of force,62 it is difficult to be
categorical about what is, and what is not prohibited by this principle.
Much may depend upon the context, and in relations between the states,
the general state of society in the states concerned and their level of
political development. For example, it is still well established that
diplomats should not interfere in the internal affairs of the state to which
they are accredited. As Denza points out:
With the greater emphasis in modem international relations in the
encouragement and protection of human rights in other states,
conflict, between the diplomatic duty of non-interference and the
objective of promoting observance of human right are frequent.63
Similarly, the declaration in principles of international law concerning
friendly relations and cooperation amongst states in accordance with the
Charter or the United Nations is predicated on international peace and
security of the world, to achieve, by promoting the unity and solidarity of
member states, eradicate all forms of colonialism and imperialism,
encourage political and diplomatic cooperation among member states and
that states refrain from the threat or use of force against the territorial
integrity and political independence, of another state, that is inconsistent
with the UN charter. Others are to encourage political and diplomatic
cooperation among member states, the principles of sovereignty equality,
and the principles of equal rights and self- determination of people.64
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9.0
Effects of International Institutions on the Sovereignty of Nigeria
To appraise the effects of international institutions on the sovereignty of
Nigeria in this dissertation, focus will be placed on two key international
organizations to wit, the United Nations, and the Economic Community
of West African States. The activities and programmes of the two
institutions will be analysed to decipher the extent to which Nigerian
membership of these institutions affects her sovereignty.
9.1
United Nations
The United Nations is an intergovernmental organization tasked to
promote international cooperation and to create and maintain
international order. It is a replacement of the League of Nations. The
organization was established on the 24 October 1945 after the World War
11 in order to prevent another such conflict. At its founding, the UN had
51 member states, there are now about 193. The headquarters of the UN is
in Manhattan, New York City, and experiences extraterritoriality. Further
main offices are situated in Geneva, Nairobi, and Vienna.65 The UN is the
largest, most familiar, and most internationally represented and most
powerful organization in the world.66
It has six principal organs; the General Assembly, which is the main
deliberative assembly; the Security Council, for deciding certain resolution
for peace and security; the Economic and Social Council, for promoting
international economic and social cooperation and development; the
Secretariat, for providing studies, information and facilities needed by the
UN; and the International Court of Justice, the primary judicial organ.67
The purpose of the United Nations are to maintain peace and security and
to take effective collective measures for the prevention and removal of
threats to the peace, and for the suppression of acts of aggression or other
breaches of peace;68 to develop friendly relations among nations based on
respect for the principles of equal right and self-determination of
peoples.69 Others are to achieve international cooperation in solving
international problems of an economic, social, cultural, or humanitarian
65
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character and in promoting and encouraging respect for human rights and
fundamental freedom for all without discrimination70 and to be a centre
for harmonizing the actions nations in the attainment of these common
ends.71
In international law, the principle of non-intervention includes, but is not
limited to, the prohibition of the threat or use of force against the
territorial integrity or political independence of any state.72 The principle
of non-intervention in the internal affairs of states also signifies that a state
should not otherwise intervene in a dictatorial way in the internal affairs
of other states.73 Therefore, the interference must be forcible or dictatorial,
or otherwise coercive; in effect depriving the state intervened against of
control over the master in question.74 Furthermore, there are strong views
that the principle of non-intervention in the internal affairs of member
states is targeted only at the protection of human rights in both the new
world order and international legal systems.75
However, it has been argued that the principle of non-intervention cannot
be used to prevent a legitimate international concern for human rights.76
Nonetheless, that there should be balance between the principle of nonintervention and that of international concern for human rights and such
should be struck in favour of the latter.77
The principle concerning the duty not to intervene in matters within the
domestic jurisdiction of any state is in accordance with the UN charter.
Thus article 2(7) of the Charter of the United Nations, provide that;
Nothing contained in the present Charter shall authorize the
United Nations to intervene in matters which are essentially
within the domestic jurisdiction of any state or shall require the
members to submit such matters to settlement under the present
Charter; but this principle shall not prejudice the application of
enforcement measures under chapter VII.
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The norm of non-intervention dominates the majority of international
relations and appears to have motivated the US in their initial nonintervention in World Wars I and II78,’ including the non-intervention of
the liberal powers in the Spanish civil war yet, despite the intervention of
Italy and Germany.79 It has nevertheless been firmly establishment into
international law as one of the central tenets of the United Nations Charter
to underpin the emergent post – World II peace,80 binding the laws of the
international system in the new world order under stringent guidelines
residing in the United Nations.
In the Corfu channel case,81 the international court regarded the alleged
right of intervention as the manifestation of a policy of force, such as has,
in the past, given rise to the most serious abuses and as such cannot,
whatever be the present defects in international organization, find a place
in international law.82 As the international court of justice said in its 1986
judgment in the Nicaragua case,83 the principle of non-intervention
involves the right of every sovereign state to conduct its affairs without
outside interference; though examples of trespass against this principle
are not infrequent, the court considers that it is part and parcel of
customary international law.84
The primary essence and legal significance of non-intervention consists in
maintaining and strengthening international peace founded upon freedom
equality, justice, and respect for fundamental human rights. The paramount
importance of the Charter of the UN is the promotion of the rule of law
amongst nations.85 Intervention is wrongful when it uses methods of coercion
regarding such choices, which must remain free ones. In DRC v Uganda,86 the
court noted that Nicaragua had made it clear that the principle of nonintervention prohibits a state to intervene, directly or indirectly, with or
without armed force, in support of the internal opposition within a state.
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Apart from the prohibition in the use of force,87 it is difficult to be categorical
about what is, and what is not prohibited by this principle. Much may
depend upon the context, and in relations between the states, the general
state of society in the states concerned and their level of political
development. For example, it is still well established that diplomats should
not interfere in the internal affairs of the state to which they are accredited.
As Denza points out:
With the greater emphasis in modem international relations in the
encouragement and protection of human rights in other states,
conflict, between the diplomatic duty of non-interference and the
objective of promoting observance of human right are frequent. 88
Similarity, the declaration in principles or international law concerning
friendly relations and cooperation amongst states in accordance with the
Charter or the United Nations is predicated on international peace and
security of the world, to achieve, by promoting the unity and solidarity of
member states, eradicate all forms of colonialism and imperialism, encourage
political and diplomatic cooperation among member states and that states
refrain from the threat or use of force against the territorial integrity and
political independence, of another state that is inconsistent with the UN
charter. Others are to encourage political and diplomatic cooperation among
member states, the principles of sovereignty equality, and the principles of
equal rights and self- determination of people.89
Based upon the above, the United Nations’ role in Nigeria has been a catalyst
supporter of, and trusted partner in the development aspirations of Nigeria,
strengthened partnership with diverse stakeholders and in 2019, the UN
system applied for funding from the joint SDG Fund to engage in a detailed,
inclusive 2030 SDG consultation process.90

9.2
Economic Community of West African States
The Economic Community of West African States was established on May
28. 1975 via the treaty of Lagos. ECOWAS is a 15-member regional group
with a mandate to promoting economic integration in all fields of activity
of the constituting countries. ECOWAS was set up to foster ideal of
collective self-sufficiency for its member states. As a trading union, it is
87

(n 63), art. 2(4).
E. Denza, Diplomatic Law (3rd edn, Praeger, 2008), 465.
89
I. Brownlie, Principles of International Law (5th edn, Oxford Press, 1998)31.
90
. ‘United Nations in Nigeria’ <https://nigeria.un.org> accessed 23 May 2022.
228
88

The Journal of Environmental and Human Right Law

Volume 2, Issue 3, 2022

also meant to create a single, large trading bloc through economics.
Making up ECOWAS are Benin, Ghana, Guinea, Guinea Bissau, Liberty,
Mali, Niger, Nigeria, Sierra Leone, Senegal, and Togo.91
The vision of ECOWAS is the creation of a borderless region where the
population has access to its abundant resources and be able to exploit
same through the creation of opportunities under a sustainable
environment. To realize this vision unimpeded, the ECOWAS
administrative machinery based in Abuja, Nigeria, transformed its
secretariat to a commission in January 2007. The ECOWAS is a mechanism
for collective security and peace to be known as Mechanism for Conflict
Prevention, Management, Resolution, Peace Keeping and Security.92
The objectives of the ECOWAS include prevention, management, and
resolution of internal and external state conflicts; to maintain and
consolidate peace, security, and stability within the community; establish
institutions and formulate policies that would allow for the organization
and coordination of humanitarian and relief missions. Others are to
promote close cooperation among member states; protect the environment
and the steps to restore the degraded environment to its natural state;
safeguard the cultural heritage of member states and formulate as well as
implement policies on anti-corruption, money-laundering and illegal
circulation of small arms.
The formation of ECOWAS required the surrender of a measure of
sovereignty for the purpose of making the body sturdy and effective. As a
supranational entity, ECOWAS was to gestate a Monetary Union,
Economic Union, and economic integration, by the creation of a common
market, characterized by liberalization of trade, single currency and
common external tariff, among others.93 Ordinarily, this would have
informed intra-community trade in goods and services, movement of
persons across national borders, and movement of capital. All these are
indices of the effect of international institutions on sovereignty. However,
member-states are jealously guarding their sovereignty. Member-states
are unwilling to surrender a part of their sovereignty due to perceived
narrow-minded economic nationalism. Political leaders from this region
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hold so tightly to sovereignty because integration would mean relaxing
their grip on their fiefdoms. Coupled with their loatheness to share
economic resources which they consider personal, integration is
anathema.94 This accounts for why the objectives and goals of ECOWAS
remain unrealistic. Flowing from this, this work holds that the formation
of ECOWAS has not wielded any influence on the sovereignty of memberstates due to the rigid adherence of member-states to sovereignty. And
sovereignty remains a huge obstacle to the attainment of most of the
objectives of ECOWAS.
10.0

Effects of International Institutions on the Sovereignty of NonMember States
All treaties, Conventions, Protocols, and agreements only regulate the
legal relations of those states that are parties to it. In this sense, the law of
treaties as spelt in those treaties, Conventions, Protocols, and agreements
applies only to the legal relations between states under a treaty concluded
after the Convention came into force and where those states are also
parties to the Convention.
As for all other states (and treaties), the position is governed by rules of
customary international law. Yet, this does not mean that non-parties
States necessarily will be under different legal obligations in relation to the
application and interpretation of treaties. The Vienna Convention for
instance, may have accelerated the formation of new customary law in
similar terms to the provisions of the Convention or might even be taken
to have codified existing customary law.
The exact relationship of the Vienna Convention to customary
international law is a matter of debate simply because it is difficult to
identify precisely those provisions of the Convention which also form part
of customary 1aw and even more difficult to determine whether this is
because the provision in question was already customary law before the
Convention or is now so because of the impetus to practice given by the
Convention. That said, numerous pronouncements by the ICJ have
clarified the general position and the following matters are reasonably
clear:
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The Convention, like most treaties itself preserves the operation of
customary international law. Thus, in Articles 3 and 4, the Convention
states that nothing shall preclude the operation of rules set forth in the
Convention to treaties outside its scope if such rules exist ‘independently
of the Convention’ - that is, in customary law. What these and other
provisions make clear is that the Vienna Convention is in part a
codification of customary international law - and thus the substance of
specific obligations will be binding on non-parties - and in part a
progressive development of that law. Of course, as time goes by, those
parts of the Vienna Convention that were ‘progressive development’ may
have developed into customary law.
There are clearly certain areas of conventions and treaties which were
intended to be a codification of existing customary international law, or
which have now achieved that status. For example, the rules on
fundamental change of circumstance95 and material breach96 are identified
as areas of codification rather than progressive development. Similarly,
the more procedural aspects of the Convention, such as the rules relating
to capacity,97 effect of unauthorised agreement by a representative,98
observance of treaties99 and relationship with national law100 also can be
regarded as codification of customary law. Of course, it is not possible to
identify with certainty all the provisions of the Convention which did
codify customary international law, or which now represent it. In any
event, as the number of signatories to the Convention increases, the need
to identify ‘customary law provisions’ will fall away.
There are several Convention Articles that the International Law
Commission regarded as matters for progressive development rather than
codification. This is not to say, of course, that such areas will not come (or
have not come) to represent customary international law, for they may
pass into the general corpus of international law because of the impetus to
state practice provided by their incorporation in the Convention. All that
is asserted here is that originally these provisions did not represent
customary international law. The most striking of these is the law on
95

(n 42), art. 62; Fisheries Jurisdiction Case 1974 ICJ Rep 3.
Ibid, art. 60; Namibia Case 1971 ICJ Rep 16.
97
Ibid, art. 6.
98
Ibid., art. 8.
99
Ibid., art. 26.
100
Ibid., art. 27,
231
96

The Journal of Environmental and Human Right Law

Volume 2, Issue 3, 2022

reservations which, as we shall see, did not represent universal practice at
the time of its adoption and which still causes difficulties although its
‘customary’ status is becoming more certain. Similarly, the Articles on
modification and certain of the Articles on invalidity and termination
appeared at the time to be more about standard setting for the future
rather than as representing the current state of international law. Once
again, however, so much of this is open to debate that it is impossible to
say with complete certainty where codification stopped, and progressive
development began. It is even more difficult to be clear whether those
matters that were ‘developmental’ have now passed into the corpus of
customary international law which ordinarily would regulate non-state
members.
11.0 Conclusion
It is the conclusion of this work that States are likely to adopt legal
standards unless they are consistent that their national interests and will
be adhered . It is equally concluded that the United Kingdom withdrew
from the European Union as a result of the overwhelming effect of the
organizations on the Parliamentary supremacy in the United Kingdom. It
is a further conclusion of this work that Nigeria and South Africa appear
to have the same mechanisms in curbing the excesses of the international
institutions on their state sovereignty. This they do by enacting copious
provisions in their Constitutions that restrict or limit the application
international treaties in their jurisdictions. This work equally concludes
that while the constituent agreements are applicable to member-states,
non-members states are regulated by international customary law and
practices. Again, it is concluded that the cornerstone of international law
consisting of treaties, bilateral and multilateral agreements is the consent
of the member-states which emerges from a process of communication.
Finally, this work opines that the limitations on the exercise of transferred
sovereign powers are problems of legitimacy, domestic jurisdiction,
failure of enforcement of laws/sanctions, lack of unity as well as
hegemonic power in the international institutions.
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12.0 Recommendations
In the lights of the foregoing discussion and findings, an attempt has been
made to provide some useful recommendations which, if suggested, will help
to mitigate the effects of international institutions on state sovereignty while
promoting international cooperation. Hence, for the promotion of
international cooperation and to stem the effects of international institutions
on state sovereign, the following recommendations are made;
1. Member-states are enjoined to put into place copious legislative and
administrative provisions and safeguards in their Basic laws or
Constitutions that will restrict the effects of international institutions
in their various legal systems.
2. Since international institutions are not creatures of nature but
establishments of states through international agreements and treaties,
member-states are advised to mobilize and send only experts in
specialized fields to the various conferences to negotiate the terms and
contents of the treaties that will suit their respective national interests
and be binding on them.
3. Member-states are encouraged to adopt the positions in Nigeria and
South Africa wherein treaties do not have automatic application in
their various jurisdictions. This way, treaties and agreements which
are not in line with their national interests or suit her foreign policy
could only be applicable when domesticated by the Parliament or
National Assembly as the case may be.
4. To avoid a situation where international institutions, interfere in
internal affairs of member-states by insisting on economic, social,
judicial, and legislative reforms as a condition for accessing the
facilities of their organizations, member-states from developing
countries should harness their natural resources, adopt good
governance, and jettison corrupt practices in order to attain selfreliance and this condition is peculiar to the developing countries.
5. Member-states can exercise their right or power of unilateral
withdrawal from the international institutions even where sovereign
powers are transferred to international institutions to maintain their
state sovereignty.
6. International institutions should restrict themselves to the enabling
instruments and treaties establishing them.
7. States should resist attempts by international institutions to go outside
their respective enabling instruments.
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