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Abstract 
Elections are conducted into political offices periodically in the 
36 states and the Federal Capital Territory in Nigeria since the 
advent of Democratic rule in 1999. The country’s political history 
has been checkered as a result of military incursions into politics 
since our independence. The elections conducted from States to 
National have witnessed a lot of flaws and challenges. These 
challenges eventually end in the Courts and Election Petition 
Tribunals in search of justice. This article aimed at examine and 
critiquing the grounds of election petition in Nigeria. Through the 
doctrinal approach to research, this article critiqued the Grounds 
of Election Petition and the dispensation of justice in Nigeria 
with a view to find out whether the grounds are assisting in 
strengthening democracy, fairness in the dispensation of justice in 
election disputes and whether the institutional/legal framework 
has helped in deepening democracy. The article among others, 
discussed the grounds as provided in the Electoral Act as well as 
relevant sections of the 1999 Constitution of the Federal Republic 
of Nigeria. The Article finds that of all the cases analyzed based 
on the grounds as provided in the Act, justice dispensation was 
based more technicalities rather than on merit or substance of the 
petition. Moreso, application of law in deciding cases considered 
in the article were not equitable. While certain statutes are useful 
in some of the cases, they are inapplicable in others. This amounts 
to approbating and reprobating and the end result is that 
judgment was given but justice was not done. Furthermore, the 
legal framework needs to be strengthened through legislation to 
bring Nigerian electoral laws and its operations to be in tandem 
with global best practices.  
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Introduction  
Nigeria is a federation of 36 States that has held elections on a regular 
basis since the Republic's inception. Both federal and state political posts 
are up for grabs in these elections. The National Assembly is made up of 
two chambers: the Senate, which is the upper house, and the House of 
Representatives, which is the lower house. This is because Nigeria has a 
bicameral legislative structure at the national or federal level. Each of the 
thirty-six states and the Federal Capital Territory has three senatorial 
districts. Abuja is considered as a single senatorial district, bringing the 
total number of senators to 109. 
 
The House of Representatives, on the other hand, is divided into three 
hundred and sixty (360) federal constituencies. A member represents each 
Federal Constituency. The entire federation is considered one constituency 
for the purpose of choosing a president.1 
The House of Assembly is the legislative body of each of the Federation's 
states. The number of seats or memberships varies from 24 to 40, 
signifying an evenly divided number based on the population as much as 
possible. Each state is treated as a single constituency for the purposes of 
gubernatorial elections. 
The elections that took place in 2007 were heavily panned. The National 
Democratic Institute of the United States, one of the election observer 
groups, reported that the 2007 elections were marred by irregularities 
(such as underage voting, ballots that did not include all of the candidate's 
names, voter registration errors, lack of voting secrecy, and insufficient 
polling stations), as well as improper conduct (such as stealing ballots). 
The European Union Election Observation Mission (EUEOM), which was 
also present, concluded that the elections failed to meet fundamental 
regional and international criteria.2The elections were characterized by 
inadequate organization, a lack of vital transparency, major procedural 
errors, and considerable indications of fraud, according to the report. The 
late President of Nigeria, Umaru Yardua, recognized the lack of credibility 
of the 2007 elections when, shortly after his inauguration in 2007, he 
established the Electoral Reform Committee with the mission of making 
recommendations or drafting a document on how to make Nigerian 

                                                           
1
Constitution of the Federal Republic of Nigeria 1999 (as amended), s 48. 

2
 Press Release, EUEOM, Elections fail to meet hopes and experiences of Nigeria people.   

  http://www.europart.europa.eu/meetdocs/2004 Accessed 10-01-2020 
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elections free and fair. Justice Mohammed Uwais presided over the 
committee (Rtd).3 Observers deemed 2011's preparations and elections to 
be the most free and fair in the decade, although they were not without 
obstacles. The election was hampered by logistical, security, and legal 
problems. The National Assembly elections, for example, were postponed 
due to logistical challenges, one of which was a scarcity of voting 
materials in most of the 120,000 polling locations. Violence was also 
reported at campaign rallies, polling stations, and results collection 
centers.4 In addition to a political party's constitutional challenge against 
provisions of the Electoral Act of 2010, and a court battle before the Court 
of Appeal in Abuja over tenure elongation and whether gubernatorial 
elections should be held in five of the country's thirty-six states. Following 
the completion of the elections and the announcement of the results, 
election petitions and the process for resolving any problems that arise 
follow. 
The Independent National Electoral Commission (INEC) is in charge of 
holding elections in Nigeria. Even if the Constitution was changed to 
make INEC financially and administratively independent, this has not 
been enough to ensure free and fair elections without an effective and 
dependable system for resolving election disputes. Election petitions are 
distinct from regular civil or criminal processes, and as a result, they are 
controlled by their own set of rules. The Constitution and the Electoral Act 
govern election petitions in Nigeria.5 
Following every election in Nigeria, which occurs every four years, with 
its negative legacy of election rigging, intimidation of opposition parties 
by the ruling party, unleashing mayhem on opponents, ballot box 
snatching, and other issues, various types of petitions are filed with the 
tribunals/courts. There are a variety of applications that seek to end the 
petition by issuing preliminary orders to stop the petitioner, and petitions 
are frequently dismissed due to technicalities. 
In Nigeria's tumultuous political history, there has never been a period of 
uninterrupted democratic administration like the Fourth Republic, which 
began in 1999. As a result, there has been a steady and noticeable increase 

                                                           
3
 EI Alemika and E O Etannibi, “Democracy, Elections and the Roles of Citizens,” (2010) 1 (7) 

Journal of Public  
   Law and Constitutional Practice, 1-16. 
4
 Ibid.  

5
E I Jesurobo, Issues of Jurisdiction and Locus Standi under the Electoral Act 2006, in Law and 

Contemporary Issues (S Edeko, ed 2007), 14. 
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in judicial pronouncements on election-related issues. However, some of 
these declarations do not contribute to the development of our electoral 
jurisprudence or the administration of justice in Nigeria, necessitating a 
critical examination of the grounds for election petitions and the 
administration of justice in Nigeria. 
 

Conceptual Analysis  
The term grounds means the reasons or point on which anything (as a 
legal claim or argument) relies for validity, according to Black's Law 
Dictionary. To establish a foundation for something, such as a legal claim 
or argument. Grounds can also be defined as the basic aspects or reasons 
for which an election can be called into doubt.6 The following are some of 
the grounds for calling the election into question: 

a) That a person whose election is being challenged was not qualified 
to run for office at the time of the election; 

b) That the election was invalidated by reason of corrupt practices or 
non-compliance with the provisions of the Act; 

c) That the respondent was not duly elected by a majority of the 
lawfully cast votes.7 

 

Election on the other hand, is the process of selecting a person to hold a 
position is known as election (usually a public office). The phrase 
"election" refers to the complete process, including accreditation, voting, 
and data collection, as well as the recording of results on all applicable 
documents and the announcement of results. All of these conditions must 
have occurred in order for a legally recognized election to have occurred.8 
The Electoral Act, on the other hand, defines elections as "any election 
held under this Act," which includes referendums. Since the inception of 
democratic administration, Nigeria, as a federation of 36 states and a 
Federal Capital Territory, has held elections on a regular basis. The 
federal, state, and local government councils are all elected in these 
elections. Seven hundred and seventy-four (774) local government areas 
make up the country at the local government area level. Local government 
is guaranteed by the constitution through a democratically elected system 
of local control.9 

                                                           
6
 B A Garner (ed), Black’s Law Dictionary (8

th
 edn: USA, Thomson West, 2004) 723 

7
 Electoral Act 2022, s 134 (1)(a)(b) & (c); Al-Hassan v Ishaku (2016) 10 NWLR(Pt 1520) 241 

8
 K P Ikoroha, Modern Nigerian Election Petitions and Appeals Law, Enugu (Chudang Pub Ltd, 2019) 1 

9
 CFRN, s 7. 
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 An election, according to Agedah, is the process of selecting officers 
through the vote of people who are eligible to vote. Voters are those who 
are eligible to vote, and the electorate is made up of them. Election can 
also be defined as the act of picking or selecting one or more people, 
objects, courses, or rights from a larger group. It is a means through which 
the electorate makes a decision or a statement of a choice by the voters or 
electorate of a public body politic. In our current situation, the decision is 
between individuals or groups of individuals who will constitute the 
government at the local, state, and national levels. 
Election Petition means a formal written request filed to a court or other 
official body. It also refers to an election petition filed in accordance with 
the Act. Election petitions are technically sui generis, that is, in a class of 
their own; a proceeding that is of its own kind, possessing an 
individualistic character unique or similar only to itself; a proceeding that 
is of its own kind, possessing an individualistic character unique or 
similar only to itself. It is not considered a civil or criminal action in the 
traditional sense because it does not include the parties' civil rights and 
obligations. According to Kekere-Ekun, JSC, the Supreme Court in the 
matter of Emmanuel v. Umana said: It is well established that an election 
petition is a sui generis procedure, one of a kind, with an individualistic 
character that is distinct and similar only to itself. It differs from regular 
civil processes in that it is governed by its own set of constitutional and 
statutory provisions.10 
Furthermore, an election petition creates special jurisdiction, and the 
conventional principles of civil procedure do not necessarily help to 
effectuate its aim; instead, it is directed by specialized norms that are not 
found in regular civil procedures. They have an aura about them that 
elevates them above typical day-to-day interactions between persons that 
result in ordinary or general claims in court. 
Fundamentally, when it comes to election matters before the Election 
Tribunal or the Appellate Courts, strict respect to the practice instruction is 
required, even if the requirements appear to be excessively harsh or 
draconian. It's to the point where, in some cases, even the tiniest failure to 
comply with a procedural step that may usually be remedied or waived in 
conventional civil processes can be fatal to the petition.11 This will lead to 
the next concept democracy. 

                                                           
10

 (2016) 2 SC. 
11

Ogunmodede v. Adams &Ors (2008) LPELR – 4756. 
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The word democracy has many meanings, but in the modern world its use 
signifies that the ultimate authority in political affairs rightfully belongs to 
citizens.12 There was a time when democrat was term of abuse, virtually 
synonymous with mob rule or anarchy. Today Democracy connotations 
are honourable.13 This is especially true given the growth democratic 
trends in most parts of the world including Nigeria. A transition to 
Democratic regimes appears to be dominant political pattern at the end of 
the 20th century.14 Whereas in the past centuries, there were principled 
opponents to democratic political rule, such anti democrats are rarer 
today nearly in all societies. Democracy‟s opponents tend to be 
fundamentalists who favor theocratic regimes or adversaries who find 
democracy wanting because it seems not to meet certain abstract 
standards of justice or perfect freedom. 
Flowing from the above, democracy may be defined as a form of 
government in which the major decisions of government – rests directly or 
indirectly on the freely given consent of the majority of the adult 
governed. This makes democracy essentially a political concept even 
when it is used – and some timed misused – to characterize non- political 
institutions. 
In the Nigerian context, democracy is something much talked about – a set 
objective pursued with apparent vigour but not yet attained. For almost 
half a century, Nigerians have been searching for democracy though 
constitutional reforms and intricate political engineering and 
experimentally spelt out in successive transition programmes. They have, 
however, been continuously disappointed.15 
Another important concept in this article is good governance. It is as old 
as human civilization. Simply put, governance means: the process of 
decision making and the process by which decisions are implemented. 
Governance can be used in several contexts such as cooperate governance, 
international governance, national governance and local governance.16 
Since governance is the process of decision making and the process by 
which decisions are implemented, analysis of governance focuses on the 

                                                           
12

Encyclopedia Americana, Grolier Publications. Vol 8, 684 
13

Ibid. 
14

 Ibid.   
15

 A M Jega, Democracy in Nigeria: Concepts, Representations and Expectations (Open Edition 
books 2001) 101.  
16

 United Nations Economic and Social Commission for Asia and the Pacific 
<www.unescap.org/odd>/ accessed 30-04-2022. 
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formal and information structures that have been set in place to arrive at 
and implement the decision.17 There are different levels, there are formal 
and informal government structures. Formal government structures are 
one means by which decisions are arrived at and implemented. At the 
national level, informal decision-making structures, such as kitchen 
cabinets or informal advisors may exist.18 In urban areas, organized crime 
syndicates such as the “land mafia” many influence decision-making.19 In 
some rural areas, locally powerful families may make or influence 
decision-making. Such informal decision- making is often the result of 
corrupt practices or leads to corrupt practices.20 
Good governance has eight major characteristics. It is participatory, 
consensus oriented accountable, transparent, responsive, effective and 
efficient, equitable and inclusive and follows the rule of law. It assures 
that corruption is minimized, the views of minorities are taken into 
account and that the voices of the most vulnerable in society are heard in 
decision – making. It is also responsive to the present and future needs of 
the society. 
Justice is defined as proper administration of laws.21 Justice could be 
classified into commutative and distributive justice. Commutative justice 
is concerned with the relations between persons and especially with 
fairness in the exchange of goods and the fulfilment of contractual 
obligations. On the other hand, distributive justice is justice owed by a 
community to its members, including the fair disbursement of common 
advantages and sharing of common burdens.22 Justice, according to Lloyd 
is itself a moral value, that is, one of the aims or purposes which man sets 
himself in order to attain the good life.23 He opined that if all the moral 
purposes of human life are classified as “the good” then the idea of justice 
is no more than one of the various „goods‟ which morality sets before 
mankind.24 In other words, we may classify the various „goods or values‟ 
of human society in a hierarchy so that some of these are merely means to 
attain higher values, all leading to some ultimate good. Thus under the 

                                                           
17

 Ibid. 
18

 Ibid. 
19

Ibid. 
20

Ibid. 
21

(n 6), 869. 
22

Ibid. 
23

D Lloyd, The Idea of Law (England Penguin Books) 117 
24

Ibid. 
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utilitarian system the ultimate good is the greatest happiness of the 
greatest number‟ to which all other „goods‟ are subordinated. Justice is 
closely linked with equality of treatment undoubtedly owes much to the 
association of justice with legal proceedings. The law is supposed to be 
applied equally in all situations and to all persons to which it relates 
without fear or favour, to rich or poor, to powerful and humble alike.25 A 
law which is applied without discrimination in this way may be regarded 
as the embodiment of justice. 
Dispensation of Justice is another concept worthy of note in this article. As 
provided in section 6 of the 1999 Constitution of the Federal Republic of 
Nigeria, justice is administered through the Courts.26 The act of meting out 
is characterized as dispensation. Justice, on the other hand, can be 
described as behavior toward oneself or others that is strictly in 
accordance with existing ethical law or as decreed by legal power. Justice 
can also be described as the administration of the law in a fair and proper 
manner. Different authors have defined justice in various ways, but the 
key is that justice, whatever its precise meaning, is a moral value, i.e. one 
of the goals or objectives that man sets for himself in order to live a happy 
life.27If all of humanity's moral goals are defined as good, then the concept 
of justice is merely one of the many "goods" that morality presents to us. 
The Federal Republic of Nigeria's Constitution of 1999 entrusts 
adjudication and conflict settlement to the judicial branch. In Nigeria, the 
constitution recognizes the following courts of record the: Supreme Court; 
Court of Appeal; Federal High Court; National Industrial Court; 
High Court of FCT, Abuja; High Court of State; Sharia Court of Appeal of 
FCT Abuja; Customary Court of Appeal of FCT; Sharia Court of Appeal of 
a State; State's Customary Court of Appeal; and any other courts 
authorized by law to exercise jurisdiction over subjects on which the 
National Assembly may make laws; and any other courts authorized by 
law to exercise jurisdiction over matters on which a House of Assembly 
may make laws.28 
The above are superior courts or courts of record recognized by the 
Federal Republic of Nigeria's constitution of 1999, as well as those not 
specifically named in section 6(5) of the constitution. The Election Petition 

                                                           
25

 Ibid, 117. 
26

 CFRN 1999, s 6. 
27

 (n 24). 
28

 CFRN 1999 s 6(5) 
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Tribunals, the Court of Appeal, and the Supreme Court, which is the 
appellate court in presidential election matters as well as the final Court 
for gubernatorial election appeals, will be focused on for the purpose of 
the topic under discourse "The grounds of election petitions and the 
dispensation of justice in Nigeria."To the exclusion of any court or 
tribunal, one or more Election Tribunals shall be constituted for each State 
of the Federation and the Federal Capital Territory, with original 
jurisdiction to hear and consider petitions as to whether- 

a) Any person has been legitimately elected to the National Assembly; 
or 

b) Anyone can be a member of a state's House of Assembly if they are 
duly elected.29 

 
Analysis of the Grounds of Election Petition 
Section 134 of the Electoral Act establishes the following grounds of 
election petitions: 
An election may be questioned on any of the following grounds: 30 

(a) a person whose election is questioned was, at the time of the 
election, not qualified to contest the election; 

(b) the election was invalid by reason of corrupt practices or non-
compliance with  the provisions of this Act or 

(c) the respondent was not duly elected by majority of lawful votes 
cast at the election.31 

 
A petition which grounds for questioning the election is not within the 
grounds specified under section 134 of the Act is defective and will be 
struck out by the Courts or Tribunal.32 
The first ground, which is that, a person whose election is questioned was 
at the time of the election, not qualified to contest the election. With 
respect to this ground, a person‟s election can only be questioned if he is 
in breach of sections 66, 107, 137 or 182 of the Constitution of the Federal 
Republic of Nigeria 1999. The above sections of the Constitution are the 
only sections deemed to be grounds which its breach can allow a 

                                                           
29

Ibid., s 285 (a) & (b) 
30

 EA 2022, s 134(1) 
31

 Ibid., s 134 (1)(a)(b) & (c)  
32

 Ojukwu v. Yar’Adua & Ors 
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petitioner to bring a petition to challenge the outcome of an election as it 
has to do with the disqualification of a candidate. 
The second ground upon which a petitioner can file a petition is that, the 
election was invalid by reason of corrupt practices or non-compliance 
with the provisions of the Act. Where the ground of the petition is based 
on corruption, the petitioner must bear in mind the standard of proof 
required of the petition. The standard of proof required of criminal 
allegation is proof beyond reasonable doubt. This most times is difficult 
given the limited time for the determination of election petitions. 
Finally, the third ground is to the effect that the respondent was not duly 
elected by majority of lawful votes, the petitioner ought to prove the votes 
cast at the various polling units, the votes illegally credited the winner, the 
votes which ought to have been deducted from that of the supposed 
winner in order to see if it will affect the result of the election. Where this 
is not done, it will be difficult for the Court to effectively address the 
issue.33 
The grounds for the petition and the remedies sought are critical to the 
election petition and the petitioner's success. A petitioner should be 
consistent in articulating his argument and demonstrating it in accordance 
with the petition's grounds. As a petition containing grounds for 
contesting the election and pleaded facts that do not fall within the 
grounds for contesting the election and pleaded facts that do not fall 
within the grounds stated under section 138 of the Electoral Act is faulty, 
the Court or Tribunal will dismiss it.34 
 
Election Petition Cases Analysed 
The article analysed the following; 
 

a. Abubakar v. INEC,35 the facts are as follows: 
The 1st Respondent, INEC, conducted an election for the office of 
President of the Federal Republic of Nigeria on February 23, 2019. The 1st 
Appellant ran for the election on the 2nd Appellant's platform. The 2nd 
Respondent, on the other hand, was endorsed by the 3rd Respondent 
(APC) in the election. The 1st Respondent declared the 2nd Respondent 
the election winner with a total of 15,191,847 votes, whereas the 1st 
Appellant received 11,262,968 votes at the conclusion of polling. 
                                                           
33

 Nadabo v. Dabai (2011) 7 NWLR (pt 1245) 155, 177. 
34

PPA v. Ugochukwu and Ors (CA/PH/EPT/197B/2008 delivered  11the February 2009, 3). 
35

(2020) 12 NWLR (pt 1737) 46-47. 
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Dissatisfied with the election results, the appellants filed a petition with 
the Court of Appeal, which served as the Presidential Election Petition 
Tribunal, requesting, among other things, the following reliefs: 

a. That the 2nd Respondent was not properly elected by a majority 
of lawfully cast votes in the said election, and that the 1st 
Respondent's proclamation and return of the 2nd Respondent as 
President of Nigeria is unlawful, unjust, null, invalid, and of no 
consequence. 

b. That the 1st Petitioner was properly and validly elected and 
should be returned as President of Nigeria, having received the 
largest number of lawful votes cast in the President of Nigeria 
election held on February 23, 2019, and having satisfied the 
constitutional criteria for the said election. 

c. That it may be determined that the 2nd Respondent was not 
qualified to contest the election at the time it was held. 

d. That it may be determined that the 2nd Respondent submitted to 
the Commission an affidavit containing materially misleading 
information in support of his election qualification. 

e.  
In the alternative 
f. That the President of Nigeria's election on February 23, 2019 be 

declared null and void, that a new election be held.36 
 
The Respondents responded by filing their own responses. In their 
responses to the petition, the Respondents also made preliminary 
challenges to the petition's competence and the Presidential Election 
Tribunal's jurisdiction. The Presidential Election Tribunal dismissed the 
petition, affirmed the election, and declared the 2nd Respondent to be the 
duly elected President of the Federal Republic of Nigeria at the conclusion 
of the hearing. The appellants took their case to the Supreme Court after 
becoming dissatisfied.  
The Supreme Court, in dismissing the appeal, rendered a ruling on the 
grounds raised, some of which will be discussed in this article. 
 
On whether or not a candidate for President of the Federal Republic of 
Nigeria must submit his certificate before being deemed educationally 
qualified to run for office. In this decision, the Supreme Court stated:37 

                                                           
36

(2020) 12 NWLR (pt 1737), 47. 
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Neither the Federal Republic of Nigeria's Constitution nor the 
Electoral Act of 2010 (as amended) require a candidate to attach 
his certificate to Form CF001 before being declared educationally 
qualified to run for office. In this instance, the appellants 
submitted the 2nd Respondent's curriculum vitae, which included 
his educational background, military service, and public duty, 
From December 1984 to December 1985, he served as Nigeria's 
Head of State and Commander in Chief of the Armed Forces. All of 
this was corroborated by Brigadier General Olajide Olaleye, the 
Nigerian Army's former Director of Public Relations, who stated 
that the 2nd Respondent rose steadily to become the country's 
Head of State.38 

 
Even if it might be stated that he just possessed a Primary School 
Certificate, which was not the case in this case, his Curriculum Vitae 
featured excellent qualifications that enabled him to run for and hold the 
office of President of Nigeria. The second respondent had more than a 
secondary school diploma, having attended courses at prestigious military 
colleges in the United States, the United Kingdom, and India. There was 
no doubt in his mind that he was well-qualified to run for President on 
February 23, 2019.39 
With all due respect to their Lordships, Justices of the Supreme Court who 
sat on the appeal, I differ with their Lordships' position because the 
Constitution of the Federal Republic of Nigeria 1999 and the Electoral Act 
2010 (as amended) do not require the 2nd respondent to provide his 
certificate before he can be adjudged educationally qualified to contest 
election. This is because governance is a serious job that necessitates a 
high level of mental skill and competence. The explanation should be that 
anyone seeking public office should demonstrate his mental capabilities 
by displaying or giving his academic qualifications in support of his 
nomination to run for President. The reference to the 2nd Respondent's 
curriculum vitae, which shows his educational qualifications, is 
insufficient to qualify the Respondent for the position. Drawing inferences 
from the curriculum vitae without further evidence and declaring that the 
2nd Respondent was superbly competent was, in my opinion, like turning 

                                                                                                                                                               
37

 (2020), 12 NWLR (pt 1737), 58. 
38

Atiku v. INEC(2020) 12 NWLR (pt 1737)47 
39

 Ibid. 
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the law on its head. The post of President of the Federal Republic of 
Nigeria, for example, requires a certain level of capacity from the person 
seeking the position. Without extra information, a Curriculum Vitae 
cannot be used to determine someone's level of schooling. Even in 
academics, this decision could be deceptive because references to the 
ruling will be made, discouraging scholarship. 

b. Uzodinma v Ihedioha:40 The facts of the case is that the 1st Appellant, 
the 1st Respondent, and 68 other candidates contested the 
Governorship election conducted in Imo State by the 3rd 
Respondent on 8th March 2019. The 1st Appellant was the candidate 
of the 2nd Appellant (APC) while the 1st Respondent was the 
candidate of the 2nd Respondent (PDP). At the end of the election, 
the 3rd Respondent returned the 1st Respondent as winner of the 
election.41 

 
The Appellants were dissatisfied with the return of the 1st Respondent and 
they filed a petition. They challenged the return on the following grounds: 

(a) That the 1st Respondent was not validly elected by the majority of 
lawful votes cast; and 

(b) That the declaration and return of the 1st Respondent was invalid 
by reason of non-compliance with the Electoral Act, 2010 as 
amended. 
 

The Appellants sought several reliefs including the nullification of the 1st 
Respondent's return and the declaration of the 1st Appellant as the winner 
of the election42 The Appellant's case was that election held in 27/Local 
Government Areas, 305 Electoral Wards, and 3,523 polling units. They 
asserted that the 3rd Respondent cancelled the election in 252 polling units, 
collated 2,882 polling units and excluded results from 388 polling units.43 
The Appellants contended that they scored an overwhelming majority in 
387 polling units, the results of which were excluded from the ward 
collation results (Forms EC8B). Furthermore, they contended that the total 
votes due to the Appellants but unlawfully excluded from the 388 polling 
units were 213,695 while the 1st Respondent was entitled to 1,903 votes 

                                                           
40

(2020) 5 NWLR (pt 1718) 534. 
41

Atiku v. INEC (2020) 12 NWLR (pt 1737) 47. 
42

(2020) 5 NWLR (pt 1718) 535. 
43

Ibid.  



The Journal of Environmental and Human Right Law      Volume 2, Issue 3, 2022 

 

113 
 

from the same 388 polling units. They also contended that the 1st 
Respondent was returned based on a wrong computation of votes collated 
from 2,883 polling units. The appellants asserted that if the votes excluded 
from the 388 polling units were added to the votes counted in favour of 
the 1st Appellant and the 1st Respondent respectively. The Appellant 
would have the majority score of 310,153 votes while the 1st Respondent 
would have the lesser score of 260,162 votes.44 
The Respondents filed replies to the petition. The Respondents denied the 
exclusion of results. The 3rd Respondent (INEC), asserted that the votes 
pleader by the appellants were fictitious and suborned. Testifying among 
others was a Deputy Commissioner of Police, who testified and tenders 
copies of election results as exhibits. The witness testified to him on the 
authority of the Commissioner of Police in obedience to the subpoena 
ducestecum et to stificandun issued by the Tribunal.45 
The Respondents did not tender any results from the 388 polling units in 
issue to contradict  the said exhibits on the ground that the Police Officer 
lacked the competence and authority to testify and tender the documents. 
The Tribunal found that the Appellant's petition lacked merit and 
dismissed it. The Appellant appealed to the Court of Appeal. That Court 
upheld the Appellant's appeal against the rejection of the said exhibits and 
held that the witness was properly before the tribunal as a subpoenaed 
witness but refused to accord the exhibits any probative value on several 
grounds, two of which were that the documents were not certified and 
that they were directly in the custody of the witness. In a majority of 4 to 
1, the Court of Appeal dismissed the appeal.46  The Appellants further 
appealed to the Supreme Court which allowed the appeal and declared 
the Appellants as the duly elected Governor of Imo State. 
The Supreme Court in its judgment held; on the burden of proof on 
petitioner challenging lawfulness of votes and result based thereon – 
Where Petitioner contests the legality of the votes cast in an election and 
the subsequent result, he must: 

(a) Tender the forms and other documents used at the election in 
which the results of the votes are recorded; and47 
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(b) Call witnesses to testify to the illegality or unlawfulness of the 
votes cast and to prove that the illegality or unlawfulness 
substantially affected the result of the election. The witnesses are 
those who saw it all on the day of the election and not those who 
picked the evidence from an eye-witness.48 Both the forms and 
witnesses are vital for contesting the legality or lawfulness of the 
votes cast and the subsequent result of the election. One cannot be a 
substitute for the other. It is not enough for the petitioner to tender 
only the documents. It is incumbent on him to lead evidence in 
respect of the wrong doings or irregularities that affected 
substantially the result of the election. In summation, the onus is on 
the petitioner who challenges the results of an election to prove 
same on a preponderance of evidence.49   
 

In this case, the Appellants did not challenge the holding of elections in 
any polling unit. Their case was that election held and that they scored 
votes but that their votes were excluded at the collation stage… The 
Supreme Court held that in the circumstance, contrary to the decisions of 
the Tribunal and the Court of Appeal, the need to call the polling unit 
agents to prove that elections actually held in those 366 polling units did 
not arise.50 
Respectfully, I tend to differ with their Lordships on the position they 
took to arrive at the decision. Recall that in this same judgment, their 
Lordships have said that both the forms and witnesses are vital for 
contesting the legality or lawfulness of the votes cast and subsequent 
result of the election. The Court went further to state that one cannot be a 
substitute for the other. It is not enough for the petitioner to tender only 
the documents. It is incumbent on him to lead evidence in respect of the 
irregularities in the said computation of results. To state otherwise is like 
placing the law on its head. The witness, who was subpoenaed to testify 
was not the maker of the document and therefore, his evidence ought not 
be accorded probative value. Also, the evidence so tendered upon which 
the Supreme Court based her judgment leaves much to be desired, 
bearing in mind that 70 political parties partook in the said election and 
only two parties were alleged to have results in the disputed 366 polling 
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units. The Court ought to have evaluated the evidence before it properly 
in order to arrive at a decision that would have served the interest of 
justice. 
On probative value of election result signed by presiding officer and 
polling agents but tendered in evidence by police.51 Under the general 
principles of the Law of Evidence, document tendered in evidence 
through a witness who is not the maker will not be accorded evidential 
value. In effect, generally, the maker of a document must be called to 
testify, otherwise no probative value would be accorded to the document. 
However, the principle does not apply in election petition cases because 
they are sui generis and are regulated by the Electoral Act.52 
 
Conclusion 
This article critiqued the grounds of election petition and the dispensation 
of justice in Nigeria. It analyzed the said grounds as well as few cases 
emanating from the Courts based on the grounds. Few of the cases 
examined in relation to the grounds were not followed but decisions from 
the Tribunals as well as the Appellate Courts were merely technical in 
nature hence denying the petitioners the opportunity of getting their 
petition determined on merit.  
The grounds of Election Petition which are intended to strengthen 
democracy in Nigeria has rather whittled down the gains that are 
intended from the grounds. More often than not there is lack of fairness in 
dispensation of election in Nigeria because of over reliance on 
technicalities than dealing with each case on its merit. 
Taking a lesson from Kenya, elections in Kenya are not overturned based 
on procedural irregularities. Courts will only overturn an election when 
they doubt whether the election reflected the will of the people, requiring 
any petition to have sufficient scope. 
On the other hand, the institutional framework; INEC which manages 
elections as well as the Courts who have the responsibility of dispensing 
justice, is not doing enough to deepen democracy in Nigeria. 
 
Recommendations 
It is in the light of the above and the conclusion drawn that the following 
that this article recommends as follows: 
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i. The Electoral Act 2022 should be amended to widen the scope of 
the grounds to question an election especially in the area of 
qualification. It is recommended that since, governance is a serious 
business, anyone who wishes to lead must be made to attach 
his/her educational qualification (certificate) in aid of his 
nomination. 

ii. That the Election Petition Tribunals should as much as practicable 
give judgments on merit and not on technicalities thereby denying 
people the right representation. This if not checked, could lead to 
voter apathy. 

iii. It is recommended that section 285(3) of the Constitution be altered 
to bring about clarity in interpretation without reference to the 
schedule. This is because the subsection tends to give a different 
meaning from sub section (4) of the same section in terms of the 
quorum of the Tribunal. This if done, will strengthen democracy in 
Nigeria. 


