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Abstract 
The growth of every nation’s economy is directly 
proportional to the growth and development of the law of 
that nation. The law should regulate how undertakings in 
the various sectors compete amongst themselves. In Nigeria 
the Federal Competition and Consumer Protection Act is the 
grundnorm for competition and consumers protection, 
although, there are other sector related regulation that also 
governs the operations of undertakings in the concerned 
sector. With regards to competition, over the years conducts 
of undertakings in Nigeria were not regulated, as a result of 
this, dominant undertakings exploited the system by 
engaging in acts that caused competition to shrink by the 
day. This research work therefore reviews abusive act and 
the challenges bedeviling the enforcement of the Federal 
Competition and Consumer Protection Act in Nigeria. The 
findings of this research among other things revealed that 
the FCCPA does not have an issue with an undertakings 
attainment of dominance and as such did not make any 
provision proscribing same, rather what the law is 
concerned with is how dominant undertakings conduct their 
affairs not to distort competition. Amongst others it is 
recommended that the Board and Tribunal should be 
decentralized with operational offices across the states or 
the geographical zones. 

 
1  Introduction 
It is now well established that dominance in a given market is a function 
of many factors. Every business undertaking advertently or inadvertently 
aspires to be dominant and remain so, this aspiration if managed and well 
regulated will engender more profit and loss. This section of this 
dissertation is devoted to the legal appraisal of the market dominance in 
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Nigeria. The emphasis here is the manufacturing industry. Behaviors of 
dominant undertaking that are considered an abuse of dominance under 
the FCCPA will be examined.  
 
2.1 Market Dominance under the FCCPA 2018 
At the market sphere, particularly the manufacturing industries, all 
undertakings cannot be equal. Some undertakings have more capacity, 
more influence, more money and enjoy stronger patronage than the 
others; as a result they maintain a dominant position in the market or 
sector involved. As a result of the dominant position they enjoy over other 
companies, firms and business entities, strong likelihood exist that their 
action affects or will affect the position of the market, fellow competitors 
in the same sector and even consumers in the long run. 
 
Actions that dominant undertakings engage in are actions that could have 
either positive or negative impact on the market, more often than not 
these actions affect the market negatively and further affects competition. 
The Federal Competition and Consumer Protection Act ensures that 
dominant players in the market particularly manufacturing sector do not 
abuse their position in and unjustly enhance their dominance in the sector. 
Where competition is lessened or stifled anti-competitive practices and 
behavior which the FCCPA regulate becomes the norm, it therefore 
becomes necessary that consumers and market stakeholders are protected 
against exploitation by dominant undertakings in the market. 
 
Any business undertaking that is able to act without taking consideration 
or account of the reaction of customers, consumers or fellow competitors 
is a dominant undertaking and as such enjoys a dominant position.1 
Going by the definition of dominant position under the extant law, the 
outcome of the manipulation of the market by the dominant players 
resulting in abuse will eventually rub off on the competitors as well as 
consumers and customers. No one in the business market is safe as a 
result of abuse engaged in by dominant players. 
The term abuse of dominant position refers to any anti-competitive act 
engaged in by dominant firms in order to maintain its increase in the 
market. Under the extant law an abuse occurs where a dominant 
undertaking charges an excessive price to the detriment of the consumers, 

                                                           
1    FCCPA 2018, s 70 (1) 



The Journal of Law and Policy      Volume 2, Issue 3, 2022 
 

241 

 

refuse to give a competitor access to an essential facility when it is feasible 
to do so, engage in an exclusionary act, where the anti-competitive effect 
outweighs its technological efficiency and other pro-competitive gains, 
inducing a supplier or customer not to deal with a customer, refusing to 
supply scarce goods to a competitor, when supplying those goods is 
economically feasible, selling goods or services on condition that the 
buyer purchases a separate goods or service unrelated to the contract 
object or forcing a buyer to accept a condition unrelated to the object of 
contract selling goods or services below their marginal or average cost or 
buying up a scarce supply of commodity required by a competitor.2 
 
The law recognizes the existence of dominant position and the fact that 
dominance could be achieved via efficient business practice achieved 
legitimately through innovation, superior production or distribution 
method and spirited entrepreneurial effort thus dominant position in itself 
is not outlawed, what the law regulates is the abuse of such dominant 
position. For the purpose of determining abuse of market dominance, it is 
necessary to establish the existence of a dominant position. In accessing 
the existence of market dominance under the FCCPA, account of the 
market share of the undertaking, its financial power, its access to markets 
or supplies of good, its links with other undertakings, barriers to entry by 
other undertakings, competition by undertakings established within or 
outside the FCCPA, its ability to shift supply or demand to other goods or 
services and the ability of the opposite market side to resort to other 
undertakings are taken into consideration.3 The existence of the above 
mentioned is conjunctive, the implication is that all the enumerated 
condition must exist before dominance will be said to exist, upon the 
existence of the above mentioned it is generally a straight forward 
analysis to determine whether a firm occupies a dominant position. When 
dominance is mentioned reference is made to a particular market. The 
FCCPA have outlined criteria that should be taken into account for the 
purpose of delineating a relevant market, the criteria include: 
 

i. Geographical boundaries that identify group of sellers and buyers 
of goods or services within which competition is likely to be 
restrained. 

                                                           
2    (n 1) s 72(2) 
3    Ibid, s 72(3) 
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ii. Goods or services which are regarded as interchangeable or 
substitutable by the consumer by reason of their characteristics, 
prices and intended use and  

iii. Suppliers to which consumers may turn to in the short terms, if the 
abuse of dominance leads to a significant increase in price.4 

 
The market referenced here is market established in a particular place 
where buyers and sellers meet, market established by exchange of goods 
and services by consumer often characterized by price. A glaring feature 
of a dominant position is the market share of the particular firm in the 
particular market. Whether the market is delineated by geographical 
boundary or goods and services that are regarded as interchangeable or 
suppliers to which the consumers may turn to, the firm that wields or 
enjoys dominance must have strong market share.5 However it is the 
FCCPC that determines the share threshold that may constitute dominant 
position in a particular market.6 Therefore it will be only logical to state 
that a firm with a market share of 65 percent (65%) or more is likely to 
exercise market power. For instance in Nigeria Dangote Cement industry 
is adjudge to have and controls about sixty (60%) percent of the market 
share in the cement industry, therefore Dangote Cement enjoys dominant 
position in the cement market. The larger the market share the stronger 
the firm or undertaking must be in comparison to its competitors in the 
relevant market as was pronounced in Hoffman La Roche v. Commission.7 It 
is clear that market share is an indication of market strength and financial 
power. The larger the market share, the more likely it is for an 
undertaking to have large financial power. 
 
An undertaking with a large financial power by virtue of the FCCPA is 
considered to be a dominant player in the given sector involved.8 The 
financial power of an undertaking is tied to the size of its market share. 
Therefore, it is only logical to state that the larger the market share the 
more likely it will be for a firm to have a strong financial base or power. 
The profit margin of an undertaking clearly indicates its financial power; 
therefore more profit indicates more financial power. 
                                                           
4    (n 1) s 71  
5    Ibid. 
6    Ibid, s 70(3)  
7    (1979) ECR 461 
8    (n 1) s 72(3) 
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In addition to its own market share, a firm’s ability to exercise dominance or 
maintain dominance may depend on its link with other undertaking or the 
size of the other firms in the market.9 For example, if a firm has 50% of the 
market share, its ability to exercise dominance may be limited if the rest of 
the market consist of a small number of firms that compete vigorously with 
the leader as opposed to a cluster of weaker firms that simply adopt prices 
established by the leader. Given that all firms or undertaking are not equal in 
market share, financial power control and so on, firms engage in waves of 
activities to dominate each other and where feasible to maintain dominance. 
To achieve and maintain market dominance firms engage in constant 
innovation that’ll shake the economy, most times threaten existing 
competitors and stifle the economy at the extreme having a negative impact. 
The negative impact of exercising market place dominance is what the 
FCCPA regulates in part IX. This negative impact is termed abuse of 
dominant position. Business practices which may be treated as an abuse of 
market dominance will vary on a scale by scale basis across different 
countries. Broadly speaking two types of business conduct have been 
traditionally recognized as abusive by competition law and agencies: 
Exploitative conduct and Exclusionary conduct.10 
Under the FCCPA, business conducts which have been contested as an abuse 
of dominant position are: 
i. Charging excessive price to the detriment of consumers  
ii. Refuse to give a competitor access to an essential facility when it is 

economically feasible to do so, 
iii. Engage in an exclusionary act, that its anti-competitive effect 

outweighs its technological efficiency and other pro-competitive gains. 
iv. Inducing a supplier or consumer or customer not to deal with a 

competitor 
v. Refusing to supply scarce goods to a competitor when supplying those 

goods is economically feasible 
vi. Selling goods and services on the condition that the buyer purchases 

separate goods or services unrelated to the object of a contract or 
forcing a buyer to accept a condition unrelated to object of contract 

vii. Selling goods and services below their marginal cost or average cost 
viii. Buying up a scarce supply of intermediate goods or resources 

required by a competitor.11 

                                                           
9    Ibid, s 72 (3) (d)  
10    E Lars-Hendrick Roller, Exploitative Abuse: Business Brief, (European School of Management 
and Technology 2007) 4.  
11    (n 1) s 72 (2) 
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If any or all of these acts are engaged in by an undertaking that has a 
dominant position in the market, those undertakings have abused its 
position as a dominant power. More so, where this act is carried out by 
more than one undertaking, an abuse has also occurred. 
i) Excessive Pricing 
Traditionally business principally is about profit, all undertaking engaged 
in business seek to gather and maximize profit. The FCCPA amongst 
other things is about price selection and services. Charging of excessive 
price by a dominant position holder is an abuse of dominant power or 
position. Excessive prices occur when a dominant undertaking charges 
prices that are above the competitive pricing level. There are various 
reasons why prices may be high; this includes surges in demand, high 
unit cost, exercise of market power and so on. The reason put forth by an 
undertaking for charging excessive price does not justify or endorse the 
illegality and wrongness of its act however, to prevent excessive pricing 
the FCCPA should be more concerned with the reason that led to the 
excess charge and profits than with the price themselves because 
determining whether excess price exist in a sector is difficult where an 
undertaking makes one or more product and in other case it is impossible 
where an undertaking produces lots of products. 
Based on precedents and established doctrine, the method used for 
establishing and determining excessive pricing are as follows12 
i. Comparison of the actual price, that is the selling price of the product 

with the cost of production 
ii. Comparison of price with the prices of other competing products 

across the market: The market could be a geographic market. 
It has been suggested that the value of a product is related to its cost, 
13 O’Donough et al have observed that this is determined by the 
customers willingness to pay and the cost of supply. In other words, 
regardless of the cost of supply consumer can determine the price of 
a given product or goods even if it differs mainly from the cost. 

 
The test used to determine whether or not there is excessive pricing in a 
given market is not entirely objective, notwithstanding this, these test are 
useful for making price comparison. 

                                                           
12  R Whish and D Bailey, Competition Law (Oxford University Press 2012) 718. 
13  R O’Donoghue and J Padilla, The Law and Economic & Articles 82 EC (Hart Publishing 2011) 
608-638. 
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Prices are relative in market and can be variable depending on many 
factors or reasons ranging from surge in demand, geography, high unit 
cost, exercise of market power, quality difference in product. As a result of 
these variables it will be difficult to conclude confidently that prices 
charged are excessive and therefore should be reduced. Because of the 
critical function that profit serves in market economy: that is the 
motivation and encouragement it rouses. It is imperative that caution be 
applied in regulation of prices. This is because when firms earn high profit 
they motivate other firms to enter the industry or sector and conversely 
discourage or dissuade other firms from entry when profit is low. 
Sometimes, it is enough discouragement to exit the industry. 
At the present the FCCPA is clothed with the responsibility of price 
regulation,14 unfortunately there is no provision on how to access 
excessive prices as a result of this excessive pricing regulation will occur 
in a market with high entry barrier and one with a dominant player.15 
 
ii) Tie-Ins 
Under the FCCPA, this is the selling of goods and services on condition 
that the buyer purchases separate goods or services unrelated to the object 
of a contract or forcing a buyer to accept a condition unrelated to object or 
contract.16 Although in the wordings of the FCCPA no business activity 
or action is referred to as tie-in, tied selling or product bundling but the 
description in the Act in this regard is known as tied selling or ties in. 
 
Generally tied selling or tie-in should be not considered abusive if the 
undertaking or firm does not have market dominance in the tying goods 
particularly if the two products (tied product and tying product) are used 
in fixed proportion. 
 
A fundamental requirement of tying is the existence of two products that 
is the tying product and the tied product (the separate product criterion), 
the court however established requirements for unlawful tie-in. The 
following are the requirements: 
i.  The alleged tied seller is a major supplier 

                                                           
14  General Motors v Commission (1975) ECR 1367 
15  A Ezrachi and D Gilo, ‘Are Excessive Prices Really Self-Correcting?’ (2009) 2 Journal of 
Competition Law and Economics, 249-268. 
16    (n 1) s 72 (2)  
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ii. There are two separate products 
iii. There is tie-in 
iv. There is an exclusion of competitors resulting in a substantial 

lessening of competition.17 
 
Since tie-in involves two products that is the purchase of one product been 
a condition precedent for the purchase of the other product, the most 
important in determining whether two district products are been tied is 
whether customers or consumers wants to purchase the products 
separately. If customers or consumers are interested in purchasing the two 
products together then it becomes doubtful if tie-in could foreclose sales 
of the products, this was enunciated by the court in Jefferson Parish Hospital 
District No 2 v Hyde.18 Although, tie-in involves two products, situations 
could arise where some of the product in the package may be bought 
individually whereas the others can be in a package alone. 
 
The concern of the FCCPA in relation to tie-in is that tie in may foreclose 
competition and reduce opportunities for other firms to sell related 
products. However, tie-in often time is efficiency driven: it is driven and 
motivated by a firm's desire to maintain its reputation, increase efficiency 
and market demand. For example, a computer manufacturer may require 
purchase of disks in order to prevent damage to his product or poor 
performance arising from the use of substitute lower quality disk. 
Therefore, depending on the market situation tie-in could be justified. 
 
Tie-in becomes abusive and raises concern for competition policy where it 
is used to evade price regulation on the tie-in goods. For example, a 
dominant firm has a product that the price is regulated which prevents it 
from earning all of the profit that it could supposing there was no 
regulation, the dominant firm then places an incentive on its regulated 
product as a condition precedent for the purchase of another product 
which is unregulated and then set the price of the bundle to capture all 
monopoly profits in the regulated good. The essence of regulating tie-in is 
to ensure that supernatural profit is not made in a normal and properly 
defined market. 
 

                                                           
17    Director of Investigation & Research v. Tele-Direct Publications Inc (1997) CanL11 11(CT) 
18    O’ Donoghue and Padilla,  (n 16) 596 
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iii) Refusing or Inducing a Supplier or Customer not to Deal with a 
Competitor 

Refusal to deal with either fellow competitors or consumers is an abusive 
act. The practice of refusing or denying of supply of a product to a 
supplier or consumer is termed refusal to deal. The FCCPA does not 
impose any duty on a firm to corporate with competitors, suppliers or 
even consumers, a firm is at liberty to choose its partners; particularly 
because of the pro-competitive gain this may attract. A firm may elect not 
to deal with another vertical firm and the result will or may not be anti-
competitive. For example, a dominant pipeline company may decide not 
to deal with an oil producer because of the poor reputation of the oil 
company, efficient management issues, peak load concern and so on. 
Refusal to deal here is justified. Refusal to deal may also arise if the 
purchaser is a bad credit risk, does not carry sufficient inventory or 
provide adequate sales services, product advertising and display and so 
on. 
Although firms are at liberty to choose business partners, under certain 
circumstances there may be limits to freedom for a firm with market 
power. The focus of the FCCPA is on how the refusal to deal helps a 
dominant player use its position to attempt to monopolize another 
market. The beam light of the FCCPA is on dominant players who refuse 
to deal. 
Instances where refusal to deal would be termed as an abuse is where a 
dominant firm refuses to grant access to a firm producing a scarce input 
necessary to operate in a downstream market in which the dominant firm 
may also operate, particularly when the price of the scarce input is 
regulated and the firm is trying to extend its dominance to a related but 
unregulated market. In De Montis Catering Roma v. Aeroporti di Roma,19 a 
state owned company controlling the Rome airport and having an 
exclusive license to provide maintenance and ground services denied 
access of the airport premises to a company wishing to compete for airline 
catering. The Antitrust Authority found no justification for the refusal and 
charged Aeroporti di Roma with trying to extend its monopoly to a related 
market, hindering competition and damaging users of catering services 
because of high prices and lower services. 
 

                                                           
19    S R. Khemani, A Framework for the Design and Implementation of Competition Law and 
Policy (World Bank Publication, 1999) 92.  
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In determining whether or not a refusal to deal amounts to an abuse, it is 
necessary to ascertain whether the firm involved is dominant and has 
market power, the rational for the refusal and the resulting competitive 
harm.20 
 
iv) Selling Goods or Services below their Marginal Cost or Predatory Pricing 

Engaging in any exclusionary act that involves selling goods or services 
below the marginal or average cost by a dominant position holder is an 
abuse of such dominant position under the FCCPA; this act is also 
referred to as predatory pricing. Predatory pricing is the practice of 
dominant firms selling at very ridiculous price to drive competitions out 
of the market, prevent new entry and successfully monopolize the market. 
 
Generally, producers, manufactures and suppliers are at liberty to fix 
prices. Low prices benefit consumers very well, consumers are only 
harmed if selling below marginal cost allows a dominant firm eliminates 
its competitors from the market and then raise price above the average 
level. It is condemned not because of the lower price but because there’s 
likelihood that it will lead to reduced output and higher cost eventually or 
in the future. The strategy of selling below marginal cost can only be 
successful if the short run losses from pricing below cost will be made up 
for by much higher prices over a longer period of time after the exit of 
competitors from the market. For selling below marginal cost to succeed 
or occur there must be; 
i. The presence of a dominant firm and other weak firms 
ii. Barriers that makes re-entry into the market strong or impossible so 

that exited firms cannot be reabsorbed  
iii. Profit to be made during post predatory season must outweigh all 

the loses 
 
If entry or re-entry into the market is easy, it will be difficult to claim that 
predatory pricing exist or is occurring in the given market. Many 
countries find it useful when assessing allegations against predatory 
pricing to first consider whether there are sufficient barriers to entry and 
re-entry. Although this condition may exist, nevertheless instances of 
predatory pricing will be rare in a healthy market economy. 
 

                                                           
20   O’ Donoghue and Padilla (n 16)  78 



The Journal of Law and Policy      Volume 2, Issue 3, 2022 
 

249 

 

v) Refusal to Supply Scarce goods when it is economically Feasible to do  

Refusal to supply scarce goods to a competitor when it is economically 
feasible do is anti-competitive and an abuse of dominance, as was 
observed in Commercial Solvents Corporation v Commission.21 
Under the FCCPA, not all actions are viewed as abusive. Where the pro-
competitive gains of an action outweigh its anti-competitive effect such an 
act will not be considered as an abuse of dominance. Abuse of dominance 
under the FCCPA will either be exclusionary or exploitative in the long-
run. While the exclusionary will affect competitors, keep out competition 
or drive out competition, exploitative acts will raise prices, lower quality 
or variety affecting consumers.  
 

Issues and Challenges in the Enforcement of the FCCPA 
The enactment of the FCCPA was greeted with wild jubilation. The 
enactment received wild acceptance from commercial operators, lawyer, 
and scholars and so on. The expectation is that it will usher in a seamless 
business transaction, promote competition and protect consumers. 
Expectations are still high, although there seem to be challenges militating 
against a smooth enforcement of the Act. Despite the sophistication of the 
FCCPA, the enforcement procedure is a challenge. This section is devoted 
to examine the challenges that act as clog in the wheel of the enforcement 
of the FCCPA. 
 

a) Over Centralization of the Board and Tribunal  
Pursuant to the enactment of the FCCPA, the FCCPC established a central 
office which is also the Headquarters in the Federal Capital Territory, 
Abuja.22 
Although the commission is clothed with powers to establish other offices in 
any other part of the country for the purpose of its business and for the 
administration of the Act, its sole place of operation at the moment is the 
Federal Capital Territory. The FCCPA applies to the whole of Nigeria, 
commercial transaction and business activities takes place all over Nigeria on 
a daily basis: as such it is expected that the administration of the FCCPA via 
the establishment of offices should be felt in every state of the Federation or 
every region. Abuse of market dominance takes place at the field and the 
grass root (local level). Victims of this abusive act who may not be able to 
seek redress at the center should easily have access to seek redress at the local 
level (region or state). 
                                                           
21 Commercial Solvents Corporation V. Commission of the European Communities (1974) ECR223 
22    (n 1) s 4.  
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Decentralization of the Board will relieve the top executives of the burden 
of performing various functions; this reduces the time at the disposal of 
top executives who should concentrate on top managerial function. This 
will also result in quick decision making process, decision do not have to 
be referred through the hierarchy. The over centralization of the Board is a 
challenge, limiting the enforcement of the Federal Competition and 
Consumer Protection Act. 
 
b) Institutional Rivalry         
The FCCPA gives the commission oversight powers in every sector in 
Nigeria, it provides that its provision would override the provisions of 
any other law in all matters relating to competition and consumer 
protection.23 The FCCPC takes precedence over and above any other 
institution or regulatory body in matter or conduct affecting competition 
and consumer protection. Where an institution or sector is subject to the 
jurisdiction of a government agency in matters which concerns 
competition and consumer protection, the FCCPC is construed to have 
and enjoy concurrent jurisdiction between the commission and the 
relevant government agency.24 
 
This overlap of sector responsibility creates unhealthy rivalry between the 
commission and other government agencies. This overlap will adversely 
affect the implementation of the Act. 
Also, the Federal Competition and Consumer Protection Tribunal is 
empowered to hear appeals from decisions of the Board while appeals 
from the Tribunal go directly to the Court of Appeal.25 This appears to be 
an encroachment on the exclusive jurisdiction of the Federal High Court 
Conferred on it by the constitution of the Federal Republic of Nigeria. This 
could give rise to series of litigation.26 This section seems to pitch the 
FCCPA and the Tribunal against the Federal High Court. The constitution 
placed issues arising from the operation of the Companies and Allied 
Matters Act under the Federal High Court’s jurisdiction following the role 
of the Tribunal, uncertainty abound as regards the role of the Federal 
High Court now in the light of things. While the Federal High Court have 

                                                           
23    (n 1) s 104. 
24    Ibid, s 105 (2). 
25    Ibid, s 103. 
26    CFRN 1999 as amended, s 251. 
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been divested of jurisdiction in respect of mergers issues, in similar 
manner that SEC had, issues relating to sanctioning of meeting based on 
an order of court and sanctioning of the scheme of merger will remain at 
the Federal High Court. It is yet to see how this rivalry will promote and 
enhance the enforcement of the Federal Competition and Consumer 
Protection Act. Inter-agency cooperation should be preached if we are to 
expect something positive from the administration and enforcement of the 
Federal Competition and Consumer Protection Act. The powers of the 
FCCPA are so enormous that it will overlap with the responsibilities of 
other government parastatals. Although, section 104 of the FCCPA gives 
supremacy over all other provisions or any other law in all matters 
relating to consumer protection and competition, the outfall of this will be 
that, it has tendency to create an overlap and interference with the roles 
and functions of other institution. 
 
c) Overwhelming Influence of Government and Multinationals    
Both the government and multinationals make the enforcement of the 
Federal Competition and Consumer Protection Act difficult. On the part 
of the government, steps have been taken to regulate competition and 
other anti-trust activities. These steps in their own are not sufficient if the 
government appears inconsistent with its actions; putting up an entirely 
different act from its policy. 
 
There exist allegations against the Federal Government in favour of 
Dangote Cement enjoying and been favored by the government to the 
detriment of its competitors in cement industry. For instance, the 
Chairman of Sokoto Cement Alhaji Abdulsalamed Rabiu alleged that the 
Central Bank of Nigeria subsidized dollars to Dangote Cement while 
fellow competitors barely got same benefit. Referring to Dangote Cement 
Rabiu said that while some manufacturers are experiencing extreme 
difficulties sourcing for foreign exchange for legitimate business operation 
within Nigeria, others have and are still accessing forex to set up 
operation in other countries.27 
 

                                                           
27  A  Ademuwagun and N Ampofo, ‘Nigeria: Dangote Cement Demonstrates Its Market Leading 
Nigeria With Price Hike’ <https://www.leadership.ng/news/502394/forex-abuse-bane-economic-
growth-abdulsamad> accessed 8 October, 2019. 
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The government has been accused of been the chief enabler of Dangote 
Cement in another episode. Dangote Cement and the Standard 
Organization of Nigeria (SON) tried to eliminate the 32.5 grade of cement 
from the Nigerian market and replace it with 42.5 grade produced by 
Dangote Cement. They predicated their decision on the assumption that 
the 42.5 grade was a better product than what previously existed in the 
market. The Nigeria Society of Engineers and other Stakeholders 
vehemently opposed this stand; the Nigeria Society of Engineers argued 
that cement grades were not about inferiority but usage. Dangote Cement 
in collaboration with SON did not just try to introduce a better product 
but they sought to first eliminate competition in sync with a relevant 
government agency before undoubtedly introducing a new product while 
the government takes step to ease trade maintain competition and protect 
consumer’s welfare, certain agencies of the same government makes the 
realization of this agenda impossible or difficult. Efforts of the 
government been sabotaged by the same government. The in house rancor 
between the various agencies of the government will make the seamless 
implementation of the FCCPA difficult and where overstretched 
impossible. The government should be known and be observed to be 
consistent in its operation as it concerns competition as well as consumer 
protection.  
 
d) Political Control and Regulatory Capture    
The FCCPA have made itself dependent to political control, this dependence 
is a threat to a smooth enforcement of the Act. The provision of the Act on 
price regulation is made subject to “the President”, a political actor. The 
power to regulate price ought to be vested in the Federal Competition and 
Consumer Protection Commission and not in any political actor whose 
priority may be political gratification over economic prosperity. Most times 
the political actors tend to step backward from necessary economic decisions 
with long term benefit especially where they may not be in office to reap the 
dividends and at other times if it will be unpalatable in the short term fearing 
that the short term unpalatable experience could jeopardize their political 
voyage. The Nigeria economy witnessed this under former President 
Goodluck Jonathan when he withdrew from his decision to remove subsidy 
in 2012 because of the protest that greeted the fuel subsidy removal.28 

                                                           
28   J Brock and C Eboh, ‘Nigeria Unions Suspend Strike in Fuel Dispute’ 
<https://www.reuters.com/article/oztap-nigeria-strike-20120113-idAFJOE80C00220120113> 
accessed 5th May 2021.  
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Making the regulation of price subject to the President as clearly provided 
for in Part XI of the Act is to create some level of instability and potential 
danger for the smooth implementation of the Act, the problem this may 
create will be fully blown when a State owned institution engages in anti-
competitive conduct like abuse of dominance. When the interests of other 
political actors are involved to what extent will the President regulate 
prices? Therefore, in order to insulate itself from undue influence from 
politicians, powerful multinational firms, the FCCPC been an independent 
body should be subject in all ramifications only to the laws of the land and 
not even the president by virtue of section.  
 
v) Judicial and Enforcement Processes  
Time has always been an issue in the adjudication of matters in Nigeria. 
People secure orders of court to frustrate litigants from reaping the fruits 
of judgment. In other case matters in court are not dispensed with fast 
enough even where it relates to business. Competition and Consumer 
Protection matters are matters that relate to business and in business time 
is of the essence, its efficient allocation is also a priceless resource. The 
delay in the judicial sector spanning over years should have enlightened 
the drafters of the FCCPA to make statutory provisions for the time of 
hearing matters at the FCCPC, the Tribunal down to the Court of Appeal 
making matters going from the first instance to appeal time bound just 
like election matters in same manner provided in the 2018 amendment to 
the constitution. 
 
The FCCPA ostensibly made it crystal that appeals from the Tribunal goes 
straight to the Court of Appeal, the FCCPA is silent on where appeal from 
the Court of Appeals lies, Whether or not the decisions of the Court of 
Appeal in competition and consumer protection issues is final or can be 
further appealed to the Supreme Court is a speculation. This lacuna has 
given room for vagaries of interpretation: subjecting the Act to the 
interpretation that will be favorable to parties albeit, subjective in nature. 
This creates another challenge as in some cases in Nigeria Court 
terminates at the Court of appeal; others can be appealed up to the 
Supreme Court. 
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Conclusion 
The study analyzes the concept of market dominance in Nigeria pursuant 
to the Federal Competition and Consumer Protection Act. It is clearly 
understood that The law recognizes the existence of dominant position and 
the fact that dominance could be achieved via efficient business practice 
achieved legitimately through innovation, superior production or 
distribution method and spirited entrepreneurial effort thus dominant 
position in itself is not outlawed, what the law regulates is the abuse of such 
dominance. From the study, dominance of an undertaking in any of the 
examined jurisdiction is not an issue because firms engage in various strides 
to improve and gain prominence. The issue with dominance is the abuse of 
such dominance. Any undertaking that has capacity to act without taking 
into consideration or account the reaction of either customers, consumers, or 
fellow competitors is a dominant undertaking therefore any act or action 
taken by the dominant undertaking that has the capacity of exploiting others 
or excluding others is abusive.  
 

Acts of undertakings classified as abusive pursuant to the FCCPA includes 
selling in excess of prices, refusal to deal with a competitor or supply a scarce 
commodity when it is economically feasible to do so, predatory pricing and 
tied selling. Despite abundance of provisions for the regulation of abusive 
conducts there are limitations or challenges to the enforcement of the FCCPA 
and they range from political capture to over centralization of the board and 
tribunal to institutional rivalry to the overwhelming interest of government 
and multi nationals. 
 

Recommendations 
It is recommended that:  
A. For fast and quick resolution of cases of abuses, the Tribunal 

responsible for the administration of the Act should be decentralized, 
having administrative offices for the discharge of its function at every 
state or region of the country just like other agencies and board of the 
government. This is particularly so because of the economic nature 
and activity of the Tribunal, victims of abusive conduct should have 
easy access to seek redress. 

B. Government should be sincere in its approach to promote economic 
activities amongst state actors. The government should be fair to all 
the players in the industry to promote competition. No individual 
undertaking should be favoured by the government to the detriment 
of the other undertakings. The allegations by stakeholders in the 
cement industry that players are allocated huge amount of forex 
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against the others will further stifle competition and scarce foreign as 
well local investors from the industry. It is recommended that the 
government presents itself as an unbiased umpire if its real intention 
is to promote competition. 

C. The FCCPA should be amended to make provisions for the 
compensation of exploitative conducts that has direct impact on the 
consumer. Any consumer that can prove that he is adversely affected 
by the conduct of an undertaking should be entitled to compensation. 
This will serve as deterrence. The law is trite punitive measure on the 
fact that where there’s a wrong, there’s a remedy. 

D. It is therefore recommended that because of the nature of commercial 
transaction and time been of the essence special courts should be 
constituted for this purpose up to the Court of Appeal for fast 
dispensation of Justices. Also, only persons knowledgeable in 
consumer protection and competition matters should be appointed as 
judges in these courts. This will lead to speedy resolution of 
complaints and assure stakeholders of the willingness to dispense 
justice. 

E. Because consumer protection and competition is fundamental to the 
economic existence of a state, issues of fundamental right should also 
appear as fundamental rights matters. Rights of a consumer against 
exploitative conduct should henceforth be regarded as fundamental 
right therefore a consumer should be able to trigger it if there’s 
perceived infringement on his right. 

F. Government policies should be geared towards creating an enabling 
environment to allow for new participation in the dominant sectors 
such as electricity and cement industry. These policies may be in the 
form of tax reduction, granting of loan facilities and other incentives. 

G. There should be improved education, sensitization and awareness on 
consumer protection, competition matters and the role of the board on 
abuse of dominance. An informed press is in valuable to the furthering of 
competition, this will enhance quality assurance. 

H. The state actors should encourage and maintain political stability at all 
times. An unstable political space will affect the economy adversely, 
thereby either forcing smaller players in the market to shrink because of 
the instability. Economic activity will only thrive in a stable atmosphere.  

I. The FCCPC should develop relationships with other government 
ministries, regulatory agencies and other bodies that enacts, regulate or 
formulate policy that affect demand and supply. Such relationship based 
on mutual respect and recognition of professional expertise will facilitate 
communication and be less harmful to competition. 


