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Abstract 
The law in Nigeria recognizes people to be either male or 
female. These are the only two sexes that enjoy legal 
recognition. The idea that a person can be transgender 
remains an alien concept to the laws and traditions of 
Nigeria. The concept of a woman under Nigerian law 
therefore retains its classic traditional definition. In other 
climes however it has been legally recognized that a 
person’s sex may differ from his/her gender. People choose to 
identify as transgender, non-binary or intersex, and clamour 
to be recognized as such. A person who chooses to identify 
as a transgender woman wants to be recognized by law and 
society and as a woman, and as such any discourse on 
women’s rights should accommodate the transgender 
woman. But are transgender women really women in the 
true sense of the word? Should society abandon scientific 
reasoning in favour of these new concepts? Are transgender 
rights women’s rights? This research attempted to examine 
these new concepts of gender and whether there is any 
weighty reason for abandoning the traditional definition of 
a woman. The writer concluded that transgender rights are 
not women’s rights, as the reasons proffered in favour 
classifying transgender women as women verge more on 
nonconformist ideas than on reality. 

 
Who is a woman? 
A woman simply put is the female of the human race,1or an adult female 
human being.2 The major biological differences between a female and a 
male is that females have ovaries and produce eggs, and males, who have 

                                                           
*Faculty of Law Baze University – Abuja 
1
 Webster, Webster’s New Universal Unabridged Dictionary (2

nd
 Edition,1972), 2103 

2
 Collins English Dictionary 

<https://www.collinsdictionary.com/dictionary/english/woman/related> accessed 8 June 2022. 



The Journal of Law and Policy      Volume 2, Issue 3, 2022 
 

336 

 

testes and produce sperm.3 Essentially a female or a woman is a biological 
being. There are defining traits that set a woman apart from a man. These 
are inborn traits that can easily be determined at birth. The sex of a child 
therefore is not assigned at birth. It is determined through observation.  
When it is determined at birth that a child is either a boy or a girl, the 
child grows up to attain the age of puberty. At puberty, a child's body 
begins to develop and change as they become an adult. Girls develop 
breasts and start their periods. Boys develop a deeper voice and facial hair 
will start to appear.4 It is the transition from childhood to the final stage of 
maturation that allows for reproduction.5 There is no gainsaying the fact 
that this is basic science which cannot be disproved. When a girl is born 
and is determined to be a girl based on scientific criteria, she may grow up 
and insist that she feels like a boy. This however does not reverse the 
biological signs of puberty, for as soon as she reaches the right age she 
begins to develop breasts and start her periods. Regardless of how she 
feels on the inside, she is a woman. She cannot impregnate another 
woman simply because she feels like a man. Nor can she make her 
monthly cycle to cease flowing because she feels she does not feel like a 
woman. On the flipside a boy will not begin to grow breasts at puberty 
simply because he feels like he is a girl deep inside. The signs of puberty 
do not depend or respect the feelings of an individual. They are laws of 
nature which cannot be wished away 
 
Who is a Transgender Woman? 
According to Beth Sissons in an article; “A healthcare professional usually 
assigns newborns either a male or female sex at birth. If people identify 
with a different gender to the one they were assigned, they may describe 
themselves as transgender. A transgender woman is someone who is 
currently living as a woman but was assigned a male sex at birth. A 
transgender man is someone who is currently living as a man but was 
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assigned a female sex at birth.”6 Going by this therefore, when a child is 
born, the health worker upon seeing the child’s genitals pronounces the 
child as either male or female. If such a child that was born with male 
organs grows up and decides that he wants to identify as female, he 
becomes known as a transgender woman. If on the flipside the child was 
born female, but grows up and decides to identify as a male, she becomes 
a transgender man. In essence identifying as transgender is a matter of 
choice. 
The American Psychology Association defines transgender as: 

…an umbrella term for persons whose gender identity, gender 
expression or behavior does not conform to that typically associated 
with the sex to which they were assigned at birth. Gender identity 
refers to a person’s internal sense of being male, female or 
something else; gender expression refers to the way a person 
communicates gender identity to others through behavior, 
clothing, hairstyles, voice or body characteristics.7  

 
This definition sheds light on what it means to identify with a different 
gender. A transgender woman is by this definition a biological male whose 
outlook and behavior is not typically male. He has an “internal sense” of 
being female, and likes to present himself as a female. The Planned 
Parenthood website has this to say about the concept of being transgender: 

Some people feel that the sex they were assigned at birth doesn’t 
match their gender identity, or the gender that they feel they are 
inside. These people are often called transgender. Transgender is a 
term that includes the many ways that people’s gender identities can 
be different from the sex they were assigned at birth…Transgender 
people express their gender identities in many different ways. Some 
people use their dress, behavior, and mannerisms to live as the gender 
that feels right for them. Some people take hormones and may have 
surgery to change their body so it matches their gender identity.8  

 

                                                           
6
 Beth Sissons, ‘What Does Transgender Mean? Medical News Today’ 

<https://www.medicalnewstoday.com/articles/what-is-transgender> accessed 8 June 2022. 
7
  American psychology Association, ‘Transgender People, Gender Identity and Gender 

Expression’ <https://www.apa.org/topics/lgbtq/transgender> accessed 8 June 2022. 
8
 ‘Transgender Identities: Planned Parenthood’ 

<https://www.plannedparenthood.org/learn/gender-identity/transgender> accessed 8 June 
2022. 

https://www.apa.org/pi/lgbt/programs/transgender
https://www.apa.org/pubs/reports/gender-identity
https://www.plannedparenthood.org/learn/gender-identity/sex-gender-identity


The Journal of Law and Policy      Volume 2, Issue 3, 2022 
 

338 

 

The concept of being transgender is therefore a feeling, a matter of 
expression, and not biology. As Colleen Williams put it, “Biological sex is 
separate from gender identity, which may or may not align with an 
individual's biological sex.”9 In other words your sex can differ from your 
gender. This concept appears to dwell more on non-conformism as a way of 
life, rather than basic scientific characterization of males and females. A 
person who was born male may decide that he fancies living an effeminate 
life. He may rebel against the expectations society has of the typical male, and 
decide to dress and behave like a woman. Identifying to live like a woman 
therefore qualifies him as a transgender woman. 
For the purpose of this discourse the above three definitions suffice. The 
concept of the transgender believes sex is assigned at birth. It does not 
concern itself with the fact that what it calls assignment is not a random act, 
but an act based on strict biological characterization. It posits that a person 
may grow up and decide that he/she does not wish to conform with the 
traditional appropriate behavior society has laid down for his/her gender. 
Such a person upon rebelling and adopting the outlook of the opposite 
gender has identified with the opposite gender. A man who inwardly feels 
like a woman and expresses himself as a woman is therefore a transgender 
woman. Becoming a transgender woman is therefore first and foremost a 
mental state of being. The traditional male and female on the other hand is 
strictly determined by biological characterization.  
 

The Concept of Women’s Rights 
The concept of women’s rights condemns any form of discrimination against 
women and reaffirms the importance of guaranteeing equal political, 
economic, social, cultural and civil rights to women.10 It also entails the 
elimination of all forms of “…discrimination, inequalities, and practices that 
negatively affect women’s rights.”11 It is a struggle for equal rights and 
opportunities and greater personal freedom for women. The overall aim is to 
place women as a vulnerable group on an equal pedestal with men in terms 
of freedom and opportunities. 
Women’s rights are basically human rights. The Global Fund for Women is 
of the view that,  
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Women's rights are the fundamental human rights that were 
enshrined by the United Nations for every human being on the planet 
nearly 70 years ago. These rights include the right to live free from 
violence, slavery, and discrimination; to be educated; to own property; 
to vote; and to earn a fair and equal wage.12 

 
The key issues in women’s rights are said to be: Violence against Women, 
Sexual & Reproductive Rights and Health , Political and Civil Participation, 
Marriage & Family, Human Trafficking, Labor & Employment and  Property 
Rights.13 It can be argued that most of the key issues in women’s rights fall 
under the broad spectrum of human rights. Thus advocates of transgender 
rights may insist that the rights of the transgender should be treated as 
women’s rights. But the area of reproductive rights on the other hand is 
peculiar to women. 

 
The Reproductive Rights of Women and the Transgender Woman 
Transgender women are human beings, and to that extent they must be 
guaranteed all the rights enshrined in the constitution. Reproductive rights 
are recognized as an essential right to maintain women’s equality in relation 
to pregnancy.14 Reproductive rights have been recognized as one of the most 
important rights for women and girls. It is one of the human right which 
should not be negotiated at any cost because it not only gives right to the 
women to take independent decision regarding their sexual relation but it 
also protects their sexual health as well as maternal health.15 
Reproductive rights entail the right of a woman to decide whether and when 
to have children.16 It also includes a woman’s right to decide if and when she 
has children, and to have high-quality health care that means she will not die 
in pregnancy or during childbirth. Reproductive rights promote the 
elimination of female genital mutilation and the right of every woman to live 
equally and free from discrimination.17 

The person who identifies as a transgender woman was born a 
biologically a male. Identifying as a woman does not make him to grow a 
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uterus, a breasts or ovaries. Even if we accept the theory that sex is merely 
assigned at birth and a boy may grow up and decide to identify as female, 
this form of identification is mere window dressing which has no bearing 
on his intrinsic biological make up.  
It goes without saying that the transgender woman is incapable of getting 
pregnant and therefore is not susceptible to die at childbirth.18 When it 
comes to healthcare, the transgender woman must be treated as a man. It 
has been argued that this constitutes a form of discrimination against 
transgender people when medical professionals treat transgender people 
based on their body parts.19 However the question to be asked is whether 
identifying as a woman has any effect on the male anatomy.  
According to Sherene Mohamed a health professional is guilty of 
discrimination if he/she examines a transgender woman as a man. The 
problem however is that there are certain illnesses that are peculiar to men. 
The prostate gland for example is a male reproductive organ, found at the 
base of the bladder. Fluid produced by this gland helps to protect and feed 
sperm, which come from the seminal vesicles via the ejaculatory ducts into 
the urethra.20 In later life men experience health issues with the prostate 
which can be life threatening. Prostate cancer is said to be the most common 
cancer among men.21 The medical professional must physically examine a 
patient in order to come out with a proper diagnosis. Because the transgender 
woman has a male anatomy, he must be examined as a man. Identifying as 
female will definitely not eliminate the chances of having prostate cancer or 
any other health issues peculiar to men.22 Transgender women are at risk of 
having prostate cancer like any other man.23 

The transgender woman identifies as a woman. It is therefore common for 
them to take up the outward appearance of women. They wear female 
clothing, make up and generally present themselves as women. This is 
cosmetic and superficial, as the subcutaneous biological content of the 
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transgender woman remains basically male. Advances in science and 
technology have made it possible for a male to undergo surgeries which 
would outwardly transform him into a female. Breasts can now be 
surgically implanted. The male genitals can be removed and a vagina 
constructed in its place.24 With hormonal treatment estrogen can be 
injected into a man to give him feminine features. This is known as 
feminizing hormone therapy.25 It is used to induce physical changes in the 
body caused by female hormones during puberty. During feminizing 
hormone therapy a male is given medication to block the action of the 
hormone testosterone. He is given the hormone estrogen to decrease 
testosterone production and induce feminine secondary sex 
characteristics.26In essence it is possible to surgically outwardly transform 
a man into a woman. 
The point must be stressed that feminizing hormone therapy is not 
permanent. While it leads to the loss of facial hair and development of 
feminine features, once the newly created female discontinues the 
medication, the natural masculine features begin to return.27 The physical 
alterations are in effect not permanent. Also because the transgender 
woman, even after undergoing a sex change surgery has no ovaries or 
uterus, menstruation is not possible.28 Pregnancy cannot naturally occur 
as a result of intercourse between the transgender woman and another a 
biological woman.  
On the other hand a person who was born female but chooses to identify 
as male (transgender man) will still get pregnant.29 The transgender man 
who has ovaries and a uterus in the attempt to transition into a man will 
typically be treated with testosterone to stop menstruating and develop 
masculine features. In spite of the testosterone treatment however, she 
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may still get pregnant after intercourse with a male.30What emerges 
therefore is that genetically and biologically, a transgender woman is still 
a male, while the transgender man is still female.31 This is because;  

Whatever set of chromosomes a person has when they are born 
cannot be changed…chromosomes are in all the cells that make up 
our bodies. To change a person’s chromosomes would mean 
changing trillions of cells! There aren’t any technologies (and 
probably won’t be in the future) that can change a chromosome in 
all of a person’s cells.32  

 
Anna L. Stark succinctly captures it thus; “We live in strange times, when 
wrong is right, facts are not the truth, and questioning a narrative not 
based on science elicits immediate condemnation… the science of biology 
has taken a back seat to the bizarre thinking of male and female being 
interchangeable.”33  
 Apologists of the transgender woman as a biological woman have lashed 
out against this hard science.34 Their arguments largely verge on passion 
and not science. They make an emotional appeal for the transgender 
woman to be accepted as female, but give no scientific fact to buttress 
their assertions. It is claimed for instance that “Important new scientific 
research published in March 2018 indicates that transgender people 
literally have different brain structures than cisgender…that their brain 
structure and function resembles that of the gender which they inwardly 
feel themselves to be…” But even if we accept this postulation, there is 
more to the anatomy of a woman than brain structure. A woman is the 
whole package. 
From the foregoing one must conclude that any discourse on the 
reproductive rights of women must exclude the transgender woman. 
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Reproductive rights dwell mainly on the sex roles of women which are 
mainly biological, and cannot be performed by the transgender woman. 
Sex roles refer to socially coded behaviors and practices often related to a 
person's reproductive capacities, such as women with the roles of 
motherhood and men with fatherhood.35 Sex roles are naturally or 
biologically determined, leaning on biological factors such as internal or 
external sex organs, chromosomes and hormones to determine a person's 
social placement as either male or female, man or woman.36 
The transgender argues that biological factors alone do not determine 
gender. The science of the transgender woman as a woman is 
unconvincing; it is not real science. It is a compendium of social theories 
and philosophies which defy science and logic.  For though the 
transgender woman may have the superficial outlook of a woman the 
subcutaneous content remains essentially male. It has been suggested that 
medical professionals have been lagging in academic research with a 
transgender-specific focus resulting in significant knowledge gaps in 
dealing with the care of transgender patients.37 Perhaps because the 
transgender woman is actually a man, his health needs do not differ from 
other males. A study has indicated that it is important to classify and 
examine the health of the transgender population as unique 
subpopulations, because there are notable differences between their health 
challenges and that of others.38 This unique population must not be 
classified as female. If one makes the allowance for transgender health as a 
unique subpopulation, it logically follows that transgender health 
issues/rights and the reproductive rights of women are poles apart, and 
cannot be treated as the same. 
 

Transgender Women in Female Sports 
Women first took part in the Olympics of 1900, with 22 women competing 
in only golf and tennis.  Since that time, women’s participation in the 
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games has been slowly, but steadily, increasing.39 Historically there has 
always been a separate category for women athletes to compete among 
themselves. There has been a continuous struggle for equality in sports by 
women which has been largely successful as women now compete in 
boxing, weightlifting, football and other sports which were previously 
reserved for men.40  
The rationale behind women and men competing separately is based on the 
obvious anatomical differences between the sexes which gives men the 
physical advantage.41 As put by a development biologist; “Males can run 
faster, jump longer, throw further and lift heavier than females. They 
outperform females by 10% on the running track to 30% when throwing 
various balls.”42 Women fought and won the rights to be allowed to 
participate in sports. These rights are gradually being systematically taken 
away from them by men claiming to be transgender women. 
There is a gentle but firm push for transgender women to gain global 
recognition and inclusion as women in sports. In a bid to identify as women 
and be accommodated and recognized as women, biological males who 
consider themselves as transgender women have come out to compete in 
female sports. This they feel is a right to freedom of expression. In the Tokyo 
2020 Olympics, New Zealand weightlifter Laurel Hubbard who lived as a 
male for 35 years before he transitioned to transgender became the first 
transgender woman to compete in the history of the Olympics.43 

The International Olympic Committee (IOC) in a 2021 effort to placate 
transgender athletes came up with what it called “Framework on Fairness, 
Inclusion and Non-discrimination on the basis of gender identity and sex 
variations.” The framework makes no mention of specific hormone levels 
to which athletes must conform and allows that athletes should never be 
pressured by athletic governing boards to undergo medically unnecessary 
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procedures or treatment to meet eligibility criteria. It also adds that 
eligibility should not be determined through gynecological exams or 
similar forms of invasive physical examinations that seek to determine an 
athlete’s sex. Athletic federations are also newly prohibited from 
subjecting athletes to targeted testing aimed at determining their sex, 
gender identity and/or sex variations. The rules establish that transgender 
and intersex athletes should not be assumed to have an unfair advantage 
over their competitors without scientific evidence; that restrictions on 
their participation must be based on robust and peer reviewed research.44 
This new frame work basically sets the foundation for the elimination of 
the biological woman from the medal podium at the Olympics. If men do 
not have the obvious advantage over female in sports, it is strange that 
while transgender women have competed in female sports, transgender 
men have not come out to compete in male sports. Again if men are not 
generally physically stronger than women, why are women the main 
victims of domestic violence? Biological women with high testosterone 
levels have been restricted from competing in female sports.45 The case of 
Caster Semenya46  and Dutee Chand47 are classic examples. If there are 
testosterone limits for biological women, one questions the rationale 
behind the existence of transgender athletes in female sports. 
Fallon Fox a transgender mixed martial arts fighter allowed to compete 
against women broke his female opponent’s skull and left her within an 
inch of death.48 Fox broke the orbital bone of biological female fighter 
Tamikka Brents, and gave her a concussion.49 Following in the footsteps of 
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Fox Alana McLaughlin, a former US Army Special Forces personnel 
became the second openly transgender woman to compete in professional 
mixed martial arts. He beat a woman to submission in his debut using a 
rear-naked choke on Celine Provost, ending the fight 3 minutes, 32 
seconds into the second round.50 Lia Thomas became the first known 
transgender woman to win in America’s National Collegiate Athletic 
Association (NCAA) swimming championship. He entered the NCAA 
women’s swimming and diving championships as the top seed, and 
touched first with a season-best time. He defeated an Olympic silver 
medal winner in the process.51 These instances highlight the obvious 
unfairness of allowing transgender women to participate in female sports. 
Sporting performance is strongly influenced by a range of physiological 
factors, including muscle force and power-producing capacity, 
anthropometric characteristics, cardiorespiratory capacity and metabolic 
factors. These physiological factors differ significantly between biological 
males and females as a result of genetic differences and androgen-directed 
development of secondary sex characteristics.52  
Recognizing the obvious unfairness of allowing males to compete against 
females, some state legislatures in the United States are opposed to the 
idea of permitting transgender women to play sports alongside women. 
Alabama, Arkansas, Georgia, Idaho, Indiana, Iowa and Kentucky, have 
passed legislation strictly forbidding the participation of biological males 
in female sports unless they have undergone full reassessment surgery 
and taken the relative hormones.53 It remains to be seen whether the IOC 
guidelines will be implemented globally.  
Suffice it to state that the guidelines infringe upon the rights of women. 
Allowing transgender women to compete against women in any of the 
combat sports must be considered as violence against women. 
Transgender women deserve respect of people and protection of the law 
because they are human.  But women in sports, especially combat sports, 
deserve protection from men. A fight between a biological man and a 
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biological woman is for all intents and purposes an unfair contest. The 
rules that allow transgender women to compete against biological women 
must be seen as an aberration.  
 
The Transgender Woman as a Biological fiction 
Avrohom Gordimer posits that the entire transgender legitimacy 
movement is a fabrication in which new vocabulary was introduced to 
glorify those who suffer from the psychiatric condition known as gender 
dysphoria.54 He argues that gender must be determined on a biological 
basis, and gender nonconformity is a psychological disorder which must 
not be allowed to gain prominence as normal behavior.  
The question that readily comes to mind is whether there are any laid 
down biological characteristics of the transgender woman. Whether the 
transgender woman has distinct physical attributes that sets him apart 
from the traditional male or female, and what those physical attributes 
are. This researcher found numerous published articles on the internet 
which seek to justify the transgender as a biological being. None of these 
works provides a workable framework for the biology of the transgender. 
In trying to alter their physical appearance, some transgender women 
choose to retain their male genitals55 while others choose to have it 
surgically removed.56 There are transgender women who opt for breast 
implants,57 while others do not.  Bruce writing on the characteristics of 
transgender people informs58 us that transgender people are those who 
transgress gender norms of society by attempting to transition into the correct 
gender into which they should have been born. The article sheds no light on 
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the physical or biological characteristics. Harris,59 Diane Chen,60 Chochran61 
and Pendleton62 equally avoid any physical characterization. 
An observation by this writer of photographs of American Transgender 
swimmer Lia Thomas63 and Laurel Hubbard64 the transgender Olympian 
from New Zealand does not reveal that their male physique has been altered. 
These photographs indicate that both men have largely retained their male 
physique. Both men however feel their gender identity is female. Gender 
identity, can be defined as a person’s internal sense of gender, whether this 
be male, female, neither or somewhere along the gender continuum.65 
Transgender mixed martial arts athlete Fox on the other hand has undergone 
gender re-assignment surgery, but his photographs as appeared in an article 
on the internet66 show him to still retain the structure of a man. 
The transgender theory is a theoretical orientation on the nature of gender 
and gender identity in understanding the lived experiences of transgender 
and transsexual individuals. It is distinct in emphasizing the importance of 
physical embodiment in gender and sexual identity. Transgender theory 
integrates this embodiment with the self and socially constructed aspects of 
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identity through the lived experiences of those with intersecting identities.67 
The definition of a transgender thus remains a theory for in practice the 
concept remains blurry. 
It would seem that there are no clear cut parameters that define a transgender 
woman. The transgender experience is a theory. The popular thought is this 
theory is that every person has the right to define his/her gender, meaning a 
person becomes transgender by mere declaration. A transgender woman is a 
man who feels differently from other men. He was born with the body of a 
boy, but deep inside he feels like a woman. But how can human feelings be 
gauged since they are abstract? Would it not be absurd to classify human 
beings based on feelings? If an ex-convict comes out to declare publicly that 
he feels like he has never been convicted, does that take away the fact of his 
previous conviction? 
Many facilities designate separate bathroom/toilets for man and women, 
giving women privacy and protection. The transgender woman desires to be 
treated like a woman. He wants to be allowed to encroach into the ladies 
bathroom because he is a woman, and it would amount to discrimination if 
he is denied that privilege.68 Even though his male genitals are still intact and 
functioning, it is claimed that the female bathroom is the bathroom that fits 
his gender identity.69 When the transgender woman goes to school she wants 
to be accommodated in the female or girls hostel, because there is more to sex 
and gender than anatomy.70 It is advocated that laws should be changed to fit 
the whims of the transgender, and already in the field of sports, the 
transgender woman has made headway. 
The central themes of the transgender theory are desire, choice and identity. 
There are theoretical and social frameworks that attempt to define the 
transgender. But a biological yardstick has not yet been discovered. In the 
categorization of species however, desire choice and identity do not feature. 
When biologists categorize a Lion as a member of the cat family, it is based 
on certain physical characteristics. There are characteristics of living things 
which form the basis for which a stone does not qualify as a living thing. 
Stones do not meet the criteria, even if they are worshipped and revered as 
living things by a certain community. This writer defines a transgender 
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woman as essentially a man who either claims he feels like a woman, or has 
taken medical or cosmetic steps to alter his image to fit that of a woman. The 
fact of his being a woman remains pure fiction, just as the attempt to argue 
that sex differs from gender. Womanhood cannot be attained by mere claims. 
It is a natural process that begins from birth to puberty and maturation. It is a 
myth that your body does not define whether you are male or female. This 
research found no convincing evidence to support the theory that 
transgender rights are women’s rights. 
 
Conclusion 
The encroachment of the transgender woman into women’s issues must be 
rejected. Gender identity is innate, immutable, and unassociated with 
choice.71 Science and technology are yet to successfully transform a man into 
a woman. Women have fought a long and hard battle for equality globally. 
Transgender rights exist, but they are not women’s rights. Gender identity is 
based on self-perception - how we see and describe ourselves, and how we 
''present'' to the world.72 But how a person sees and presents himself to the 
world is not necessarily the truth about who he/she is. Perception could be 
based on fallacies, delusions, hallucinations and disorganized thought. In 
essence self-perception may be based on some sought of mental illness like 
schizophrenia. The legal system should not accommodate people strictly 
based on who they say they are, especially when their perception is based on 
faulty reasoning. The invasion of the transgender woman into female sports 
is an infringement on the rights of women to compete fairly among 
themselves. There is a wide gulf between transgender rights and women’s 
rights; a gulf which must not be allowed to be narrowed.  
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