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SUMMARY DISMISSAL OF WORKERS IN NIGERIA:  
FOCUS ON THE NEED TO ADJUST 

 
By 

 
Chukuma O. Ajie* and Nwanekwu, Ikenna Davids** 

 
Abstract 
Termination and Dismissal are concepts of global concern in 
labour relations. The incidence of unfair dismissals in 
Nigeria has become so alarming that it has raised a lot of 
concerns and appears to be an albatross in modern day 
employment. This is notwithstanding the International 
Labour Organisation Convention on unfair dismissal. The 
incidences range from dismissal without notice, termination 
without reason, irrelevance of motive for termination, 
termination consequent upon union activities, absence of 
right to fair hearing, absence of order of reinstatement in a 
private sector. This paper aimed at curbing the incidences of 
unfair dismissal in Nigeria. The International Labour 
Organisation set a standard which an employer wishing to 
terminate employment of his employee must comply with. 
The research methodology applied was the doctrinal 
research method in the course of this research; the work 
found that dismissal and termination situations in Nigeria 
amount to unfair dismissal when tested against ILO 
standards on unfair dismissal. The paper then recommended 
that Nigeria needs to adopt ILO standards on unfair 
dismissal with modifications where necessary. Also, that 
every legal and institutional impediment that hinders the 
application of ILO Convention on unfair dismissal should 
be removed by the concerted efforts of the three arms of 
Government of Nigeria for purposes of achieving the policy 
of fair dismissal in Nigeria. 
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Introduction 
Contracts of employment can be determined in various ways. Summary 
dismissal is one of the ways in which a contract of employment is 
determined which has now become common place in labour relations as 
the employee most times than not is not adequately protected by the law 
nor by the terms guiding and regulating the contract of employment. The 
menace of summary dismissal has deeply taken root in industrial and 
labour relations in Nigeria; this vicious cycle is visible in every sector of 
the society. Unfortunately, workers or employees in the private sector 
tend to suffer more from this. 
 
One burning issue in the modern day labour relations in Nigeria is the 
security of tenure of employment as the International Labour 
Organization Convention on termination of contract of employment 
which provides for standards on summary dismissal protects the 
employee from unfair dismissal of his contract of employment without 
recourse to the terms of contract is yet to be fully adopted into Nigeria’s 
legal system. 
In Nigeria, the determination of contract of employment is employer 
friendly as the employer is free to determine such contract at any time and 
without adducing or giving any reason(s), which is also the common law 
practice.1 This is not limited to any gender as the female gender often 
times is a victim of this, especially after marriage or child birth. The 
employer tends to determine her contract as it is believed that there is a 
low input of production and work comes to an end. Those with one form 
of disadvantage or handicap are not left out, thus making it an issue of 
major concern globally. 
Most countries have deviated from this common law practice as a result of 
the adoption of international treaties such as the International Labour 
Organization Convention No. 158 of 1982 and Recommendation No. 166.2 
Hence, about 36 countries of the world have ratified the Convention while 
about 55 countries including those who have not ratified the Convention, 
have however embraced the provisions of the Articles of the Convention 
which contains International Labour Organization standards on summary 
dismissal. Despite the efforts by the International Labour Organization 

                                                           
1
E Chianu, ‘Towards Fair Hearing for all Nigerian Employees’ [2007] (1) (1) CALS Review of 

Nigerian Law and Practice, 31. 
2
 International Labour Organization, ‘Countries Urged to Ratify Labour Conventions’ 

<www.ilo.org> accessed 10 September 2021. 

http://www.ilo.org/
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towards curbing the incidences of unfair dismissal and ensuring a policy 
on substantiality of employment, Nigeria is still in full practice of the 
common law termination of employment which is at the will of the 
employer.3 
The Constitution of the Federal Republic of Nigeria4 requiring ratification 
and domestication of treaties and conventions before they can be enforced 
in Nigeria is a factor accounting for the failure of the country to fully 
embrace the Convention on unfair dismissal. Workers or employees in the 
private sector tend to suffer more from the vicious cycle of the common 
law position of termination of contract of employment. There is no doubt 
that in any relationship, disputes are bound to arise, however when such 
disputes are not properly handled one party becomes the victim 
regardless of the contractual relationship involved. 
It is trite that the principles of law regulating the determination of 
contractual relationship of employment are premised on whether such 
relationship is that of: a. master/servant contract of employment, b. 
employment with statutory flavor, c. employment at will. If both parties 
have made for themselves a written contract of employment, it is outside 
the province of the court and parties to look elsewhere for the terms 
regulating termination when disputes arise.5 However, from the periphery 
of labour relations, most persons/parties have no written contract guiding 
and regulating the terms of their employment. 
In the case of termination with statutory flavor, the employee enjoys 
certain privileges because his contract has a legal status and goes beyond 
the ordinary master and servant relationship.6 Thus, the employee whose 
contract of employment has statutory flavor is entitled to notice before his 
contract of employment can be validly terminated. This privilege is not 
enjoyed by employees who work in the private sector. 
There is no doubt that in modern day labour relations, the issue of 
summary dismissal has raised many concerns globally. It was on that 
basis that the International Labour Organization set certain standards on 
termination of contracts of employment which invariably contains 
standards on unfair dismissal. The International Labour Organization 
enforced the 1982 Convention through its Committee on Experts on the 
Application of Conventions and Recommendations. The said Convention 
                                                           
3
Osianya v Afribank Nig. Plc (2007) 6 NWLR (pt 1031) 565. 

4
 CFRN 1999 (as amended) 2011. 

5
Katto v. Central Bank of Nigeria (1999) 6 NWLR (pt 607) 390 at 405, paras. D-F 

6
Balogun v. University of Abuja [2000] 13NWLR (pt.783) 42 at 53. 
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plays a veritable role in labour relations even though not applied in some 
jurisdictions. 
 The 1982 Convention provides thus: ‘The employment of a worker shall not 
be terminated unless there is a valid reason for such termination connected 
with the capacity or conduct of the worker based on the operational 
requirements of the undertaking, establishment or service’.7 
The purport of the foregoing provision of the 1982 Convention is that it is 
mandatory for employers apart from notice to give valid reasons before they 
can terminate the employment of a worker. It is saddening to say that the 
salient provision of the Convention is not applied in Nigeria. In Nigeria, 
provided the employer has given the employee the required notice, without 
more, the employer can terminate the employment of the employee.   
 
Analysis of the Legal Implications of Summary Dismissal of Workers in 
Nigeria 
A careful perusal and painstaking review of the International Labour 
Organisation standards on unfair dismissal deducible from the Convention 
on Termination of Contract of Employment show that certain dismissal 
and/or termination of contract of employment in Nigeria amounts to unfair 
dismissal when tested against the International Labour Organisation 
standards. An attempt is made hereunder to highlight some of such 
situations and their legal implications: 
 
i. Dismissal without Reason 
Bearing in mind the distinction already drawn between termination and 
dismissal which are two limbs of determination of contract of employment, 
effort is made here to test the power of the employer to terminate or dismiss 
an employee without reason against the background of the ILO standards on 
unfair dismissal. The position of the law in Nigeria seems settled that an 
employer is not obligated to furnish an employee with reasons for his 
termination of the employee’s contract of employment provided the 
employer terminates the contract by complying with the terms and 
conditions of the contract of employment in the case of master servant 
relationship. In the case of contracts with statutory flavour, the employer is 
only required to comply with the statutory prescribed procedure for 
terminating a contract of employment backed by statutes or regulations made 
pursuant to the statute. The position that the employer is not bound to give 
reasons for termination of his employee’s contract has severally been 

                                                           
7
International Labour Organisation Convention 158 of 1982, art. 4 
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sanctioned by courts in Nigeria. In Momoh v CBN,8 on the power of an 
employer to terminate contract of employment and whether the employer is 
bound to give reasons, the Court held: 

Ordinarily at common law, a master is entitled to dismiss his servant 
from his employment for good or bad reason or for no reason at all. In 
consonance with this principle, the courts rarely order specific 
performance of a contract of employment so as not to create a 
situation whereby an employee will be foisted upon an unwilling 
employer, just as no employer could be allowed to prevent an 
employee from seeking employment elsewhere. However, where there 
is a written contract of employment, statutory provisions and 
regulatory conditions of service, equity demands that the courts 
should hold the parties bound by the terms of the employment 
agreement.9 

 

A master can terminate a contract of employment at any time with good or 
bad reason or no reason at10. The only obligation under the common law 
applicable in Nigeria on an employer is to act within the bounds of the terms 
of the contract of employment, statutes or regulation regulating the contract 
of employment of the parties sought to be terminated11. Although the 
employer is not bound to give reason; where he relies on any reason he will 
be bound to substantiate the reason otherwise the termination will be 
wrongful or unlawful as the case may be. In NEPA v Eboigbe,12 the Court 
stated that: 

A private limited company or any employer of labour does not have 
any obligation to retain the services of any unwanted employee and 
may terminate the appointment of the employee without any reason 
given. In other words, an employer of labour is not bound to be 
saddled with an unwarranted staff and may terminate the services of 
such an employee without any reason for the termination. However, 
where an employer states a reason for the termination, such reason 
must be plausible to justify such termination of the appointment of 
the employee. 

 

                                                           
8
(2007)14 NWLR (1055) 508. 

9
N.R.W. Ind. Ltd v Akingbulugbe (2011)11 NWLR (pt 1257) 135. 

10
L.C.R.I. v Mohammed (2005) 11 NWLR ( 935) 4; Olaniyan v Unilag (1985) 2 NWLR (pt. 9)  

98; Akinnnibosun v Union Bank of Nigeria Plc (2014) 48 N.L.L.R ( pt 158) 489 N.I.C 
11

Daodu v UBA Plc (2004) 9 NWLR (878)  276, 280; Chukwuma v  S.P.D.C. (Nig) Ltd (1993) 4 

NWLR  ( pt 289)  512. 
12

(2009)8 NWLR (1142)  150 at152.;Angel shipping & Dyeing Ltd v Ajah (2000)13 NWLR ( pt  

685)  532 
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In such a situation where the employer relies on a ground for termination, 
the burden which ordinarily would have been on the aggrieved employee 
to prove wrongfulness of the termination will move to the employer who 
has chosen to give reason. Except where the employer relies on a reason, 
the onus of proving the wrongfulness or unlawfulness of termination rests 
squarely on the employee who is alleging wrongful or unlawful 
termination. In such a circumstance the employee is required to prove to 
the satisfaction of the court that: (a) he is an employee of the defendant; 
(b) the terms and conditions of his employment; and (c) the manner and 
by whom he can be removed.13 
From the above, it is evident that purported exercise of right of 
termination or dismissal which exists in Nigeria at present without the 
requirements of reasons amounts to unfair dismissal when tested against 
the ILO standards on unfair dismissal which are contained in ILO 
Termination of Employment Convention14 particularly Articles 2 and 4 of 
the Convention.15 
 
ii. Dismissal in Consequence of Union Activities 
Employees embark on union activities to force on the employer the 
conditions and terms which are favourable to them. Such union activities 
include strikes, lock out, work-to-rule, picketing, Go slow and so on. But 
of major interest in this research is strike because of its recurrence in 
labour relations in Nigeria. Strike is defined in section 48 of the Trade 
Disputes Act16 as: 

the cessation of work by a body of persons employed acting in 
combination or, a concerted refusal or refusal under a common 
understanding of any number of persons employed to continue to 
work for an employer in consequence of a dispute, done as a means 
of compelling their employer or any person or body of persons 
employed, to accept or not to accept terms of employment and 
physical conditions of work.17 

 
Under the common law, a refusal to work in consequence of a strike could 
be treated as a breach of contract voidable at the instance of the employer. 

                                                           
13

Anaja v UBA Plc[2014]4 ACELR 82 
14

158 of 1982 
15

Ibid 
16

Cap T8 LFN, 2004. 
17

Ibid. 
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The employer then has the option either to ignore the breach or to accept 
such breach as a repudiation of the worker’s obligation under the contract. 
This is also given vent by the case of Anene v Allen & Co Ltd18 wherein his 
Lordship Brett J.S.C (as he then was) said a servant who deliberately 
absents himself from work commits a breach of contract sufficient to 
justify his dismissal and does not necessarily by so doing terminate the 
contract. 
Under the statute however, section 43 of the Trade Disputes Act19  
provides: 

Notwithstanding anything contained in this Act, or in any other 
law – Where any worker takes part in a strike, he shall not be 
entitled to any wages or other remuneration for the period of the 
strike, and any such period shall not count for the purpose of 
reckoning the period of continuous employment and all rights 
dependent on continuity of employment shall be judicially affected 
accordingly.  

 
This position of the law was sanctioned by the Court in the case of 
Abdulraheem v. Olufeagba.20  This shows that strike action amounts to a 
breach of contract of employment and upon which employers rely on to 
relieve workers of their employment. Workers in Nigeria have been 
threatened and victimized in as a result of their involvement in a strike 
action. The position in Nigeria contrasts sharply with the position under 
the International Labour Organisation standards on unfair dismissal 
entrenched in the ILO Termination of Employment Convention21 which 
provides inter alia that union membership or participation in union 
activities outside working hours, or with the consent of the employer, 
within working hours shall not be valid reason for termination. It is unfair 
to dismiss a worker who embarks on a strike action in Nigeria. This is 
particularly bearing in mind the unenforceability of collective agreements 
in Nigeria where it takes only but a strike action to enforce a collective 
agreement duly signed by parties in a trade dispute. After all, the right to 
strike by workers and their organisations is the only recognized means of 
defending their occupational interests. This right is an essential element in 
the principle of collective bargaining without which organized labour is 

                                                           
18

 (1975) 5 UI.L.R 404 
19

 Ibid. 
20

 [2006]17 NWLR (pt. 1008) 280. 
21

158 of 1982. 
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powerless to deal with management.22 Consequently any dismissal or 
termination in consequence of a union activity amounts to an unfair 
dismissal. 
 
iii. Dismissal without Notice 
It is a notorious principle of law in the Nigerian labour and employment 
jurisprudence that an employer can dismiss his employee without notice. 
Any employee who is guilty of misconduct which is weighty and of such 
a character as to undermine the relationship of confidence and trust which 
should exist between the employer and the employee could be summarily 
dismissed23 Therefore, the act of an employee which is against the interest 
of his employer amounts to gross misconduct which entitles the employer 
to dismiss the employee summarily without the necessity of notice under 
the law regulating dismissal of an employee in Nigeria.24 Dismissal here is 
referred to as summary dismissal which dispenses with the necessity of 
notice.  
There exists a difference in Nigeria law on requirement of notice in 
termination and dismissal. Whereas dismissal dispenses with notice, 
termination strictu sensu requires notice or payment of salary in lieu of 
notice25. The ILO Termination of Employment Convention containing the 
ILO standards on unfair dismissal also recognizes the right of an 
employee to notice or payment of salary in lieu of notice in article 11 of the 
Convention. Also Article 7 of the Convention makes notice a condition in 
any case of termination of contract of employment.  
 
iv. Dismissal and Termination without Motive 
The position of law in Nigeria is that the motive for terminating a contract 
of employment is irrelevant provided the employer complies with the 
terms of the contract of employment or statutory provisions regulating the 
contract of employment. What this means is that an employer who is 
actuated by malice or bad faith can just comply with the provisions of a 

                                                           
22

K C Nwogu, Collective Agreement in the settlement of Trade Dispute in Nigeria: Implications 

for Industrial and Labour relations, (Enugu: Nolix Educational Publications Nig, 2010) 181; P E  

Oshio, ‘Banks Strike and The Law in Nigeria’ [2004] (8)(1-2) MPJFIL, 206; O V C Okene, ‘The 

Legal Regulation of Strike in Nigeria: A Critical Appraise’ [2001](5)(4) Modern Practice Journal 

of Finance and Investment Law, 606. 
23

C Nwagbara, Determination of Contract of Employment and Remedies for Wrongful Dismissal 

(Nigeria: Tait Publishers, 2000) 50. 
24

New Nigerian Bank v Osunde [1998] 9 NWLR (pt. 566) 511, 514. 
25

LA, s.11 (6). 
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statute regulating an employment in the case of employments with 
statutory flavour or terms of the contract of employment in the case of 
contract of employment without statutory protection. This is supported by 
Nwagbara26 when he states: ‘It is now settled that where an employer 
gives the required notice to terminate, the validity of the termination 
cannot be challenged on the grounds that the employer was actuated by ill 
will or malice or any other improper motive’. 

The current position in Nigeria is that an employment will terminate at the 
end of the notice period given even where the termination is prompted by 
improper motive.27 The law that motive of termination or dismissal is 
irrelevant provided an employer complies with the notice period or the 
statute regulating the employment is no longer tenable particularly in the 
light of the ILO standards on unfair dismissal. This is a welcome 
development particularly in the light of article 4 of ILO Convention.28 From 
these provisions of the Convention, the courts can question any 
determination of contract of employment actuated by motive that is 
outside the recognized reasons in Article 4 of the Convention on 
termination of employment29.  This, the National Industrial Court can do 
by relying on section 254C of the Constitution30which empowers the Court 
to deal with matters relating to or pertaining to the application of among 
other things, international conventions which include convention 158 of 
1982. 
There is a need to move away from this ancient and archaic rule which 
permits an employer to dispense with their workers at any time without 
any reason bearing in mind that the only obligation on them is to fulfill all 
righteousness by complying with the formality required by the terms of the 
contract of employment or provisions of a statute regulating the 
employment in question. It is time, for us to look beyond the formality and 
question the motive for such termination or dismissal at least to afford 
employees a little sense of security which is the global trend in the world of 
labour and industrial relations. 
 
 

                                                           
26

C K Agomo, Nigeria Employment and Labour Relation, Law and Practice (Lagos: Concept 

Publications Ltd, 2011) 169. 
27

Ajayi v Texaco (Nig) Ltd [1987] 3 NWLR (pt. 62) 577. 
28

Termination of Employment Convention No 158 of 1982. 
29

Ibid. 
30

Constitution of Federal Republic of Nigeria 1999 (as amended) (Third Alteration) Act. 
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Remedies for Summary Dismissal  
An employee whose contract of employment is wrongfully terminated 
and/ or unfairly dismissed has certain remedies available to him. The 
contract of employment may itself make express provisions concerning 
the remedies available to the parties in the event of a breach. In such 
instances, the court will follow the express provisions of the contract. 
Generally, the remedies available to an unfairly dismissed employee are: 
conciliation, reinstatement, damages, declaration, compensation, claim on 
a quantum meruit. However, the nature of the contract of employment 
between the employer and employee will determine the remedy available 
to an aggrieved employee. In a master/servant type of employment, the 
court in New Nigeria Newspapers Ltd v Atoyebi,31 stated that a servant 
unfairly dismissed in a master/servant type of employment, the only 
remedy available to him is an award of damages in the amount he would 
have earned if his appointment had been properly determined. The 
servant is to be paid all his salaries and entitlements up to the date of his 
dismissal and salary in lieu of notice where the terms of the contract of 
employment provide such. 
An unfairly dismissed employee whose contract of employment is clothed 
with statutory flavor, the remedies available to the employee are specific 
performance of the contract, injunction, and/or reinstatement, which are 
not available to employees whose appointments are terminated in simple 
contracts of master and servant32. Where an employee is to be paid wages 
for the completion of a certain task, but he was unable to complete it 
because of the fault of his employer, the employee will be entitled to sue 
upon a quantum meruit (as much as he deserves).33 Therefore, remedies 
available to an employee unfairly dismissed will depend on the nature of 
the contract, the terms of the contract, the facts and circumstances of the 
case.        
 
International Labour Organization Standards on Summary Dismissal 
International Labour Organization is an agency of the United Nation 
Organization dedicated towards prescription of labour standards and 
recommending actions for   member states. It was established following 

                                                           
31

 (2013) LPELR – 21489 (CA). 
32

Emmanuel Odibo v First Bank (2018) LPELR -46628 (CA). 
33

 Okene (n 33) 128. 
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the treaty of Versailles which ended the World War II.34 There is absence 
of statutory protection against unfair dismissals in Nigeria. However, the 
ILO in its efforts to set standards of practices in the work place 
particularly as it relates to security of tenure of employment fashioned out 
recommendation, concerning termination of employment and convention 
on termination of employment.35 International Labour Organization was 
influenced in its decision to set out the above recommendation and 
convention as a panacea to the ugly situation where an employer can 
dismiss the employee without any reason or motive. 
It is instructive to note that the standards on unfair dismissal which are 
encapsulated in ILO Termination of Employment Convention 158 of 1982 
was adopted by the organization as a result of changes and developments 
in different counties on the subjects of termination of employment. 
Such a situation where an employee is dismissed without any reason or 
motive is described as a violation of all things fairs and just, which 
amounts to a violation of article 4 of ILO convention 158 of 1982 which 
provides that the employment of a worker shall not be terminated unless 
there is valid reason for such termination unless connected with the 
capacity or conduct of the worker or based on the operational 
requirements of the undertaking, establishment or service.  
The aim of the convention is to ensure both substantive and procedural 
fairness before dismissal or termination of employment at the will of the 
employer. Thus, the employers are required to give a valid reason for 
dismissal or termination. A reason is valid if and only if it is connected 
with the capacity or conduct of the employee. Such reasons that are 
connected with the capacity or conduct of the employee are reason such as 
gross misconduct, incompetence, disobedience, negligence amongst 
others, and such reasons that may be deemed to be connected with the 
operational requirement of an establishment.36 This means that any 
exercise of power of termination of employment or dismissal of an 
employee contrary to the provisions of article 4 is unfair.  
The ILO standards on termination of employment seek to find a balance 
between maintaining the employers right to dismiss workers for valid 
reasons and ensuring that such dismissals are fair and used as a last 

                                                           
34

International Labour Organisation ‘International labour standards on Employment Security’ 

<www.ilo.org/global/standards.employment-security> accessed 20 September 2021. 
35

 ILO Convention 158 on Termination of Employment. 
36

 G G Otuturu, ‘The Limits of the Application of the Rules of Natural Justice in Contract of 

Employment’ [2008] (2)(1) Nigerian Journal of Labour and Industrial Relation, 80. 

http://www.ilo.org/global/standards.employment-security
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report, and that they do not have a disproportionate negative impact on 
the worker37. It will be reiterated that valid reasons are mandatory 
requirement of the International Labour Organization Standards for 
Termination of Contact of Employment. It is a fundamental duty an 
employer owes an employee during the termination of the appointment of 
the employee.  Article 2 of the convention38 provides that the convention 
applies to all branches of economic activities and to all employed persons 
the phrase all employed person’s depicts any person who is engaged in a 
gainful employment of any category. By the above provision of article 2, it 
applies to employees in purely master servant relationship as it applies to 
employees whose contract of employment is backed by statutes without 
any discrimination this is unlike Nigeria labour and industrial law 
jurisprudence39 where a clear cut distinction exists between master servant 
relationship and employment relationships protected by statutes or 
regulation made pursuant to a statutory provision.  
This implies that since no distinction exist in ILO standards which are 
embedded in the ILO Termination of Employment Convention, the 
distinction with respect to the available remedies to those distinctive 
categories of contract of employment in Nigeria becomes non sequitor. The 
appropriate authority to determine the fairness or otherwise of the 
termination can make any order that is appropriate in the light of the facts 
and circumstances of a particular case. This is made manifest in the 
provisions of article 8 and 9 of the convention. The provisions of these 
articles are set out seriatim. 
Article 8 (1) provides that: ‘a worker who considers that his employment 
has been unjustifiably terminated shall be entitled to appeal against that 
termination to an impartial body such as a court, labour tribunal, 
arbitration committee or arbitrator in the place where termination 
occurred’. Article 9 (1) provide thus: ‘The bodies referred to in article 8 of 
the convention shall be employed to examine the reasons given for the 
termination and the other circumstances relating to the case and to render 
a decision on whether the termination was justified’. 
 In doing so, the burden for proving reasons for termination is on the 
employer.40 The court shall also have regards to evidence produced by 
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parties and procedure provided by national laws41. The body shall then 
decide whether the reasons adduced for the termination was sufficient 
valid reasons recognized by article 4 of the Convention.”  
Article 5 of the Convention captures what does not constitute valid 
reasons for termination of employment. It provides that the following 
shall not constitute valid reasons for termination. 

a. Union membership or participation in union activities outside 
working hours or, with the consent of the employer within working 
hours. 

b. Seeking office as or acting or having acted in the capacity of a 
workers’ representative.    

c. The filing of a complaint or the participation in proceeding against 
an employer involving alleged violation of laws or regulations or 
recourse to competence administrative authorities;  

d. Race, colour, sex, marital status, family responsibilities, pregnancy, 
religion, political opinion, national extraction or social origin; and 

e. Absence from work during maternity leave.  
 

The implication of the above is that any determination of contract of 
employment in any manner based on these reasons amounts to unfair 
dismissal. Article 6 of the Convention provides that temporary absence 
from work because of illness or injury shall not constitute a valid reason 
for termination. What this entails is that when the illness is protracted and 
in such a nature that it affects the capacity of the employee to carry out the 
object of the contractual relationship, it may well justify the termination of 
the contract of employment. The definition of what constitute temporary 
absence from work, the extent to which medical certification small be 
required and possible limitations to the application of paragraph 1 of the 
article shall be determined in accordance with the methods of 
implementation referred to in Article 1 of the Convention.  
Article 7 of the convention provides that the employment of workers 
small not be terminated for reason to the workers conduct or performance 
where the employee was not given an opportunity to defend himself 
against the allegation made, unless the employer would not be reasonably 
expected to provide this opportunity. The provision of the article 
reiterates the fundamental principles of fair hearing in the determination 
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of contract of employment42. According to the convention provides that a 
worker is entitled to notice except in cases of serious misconduct or 
compensation in lieu thereof, dismissal for serious misconduct should be 
limited to cases where the employer cannot in good faith be expected to 
take any other alternative in option a worker accused of misconduct 
should be given adequate opportunity to state his case promptly with the 
assistance of a representative where appropriate. The term serious 
misconduct is not defined in the convention and its interpretation is left to 
each country. However, the convention provides that a member state may 
exclude the following categories of employed persons from all or some of 
the provision of the convention.43  (a) workers engaged under a contract of 
employment for a specified period of time or a specified task; 

i. Workers serving a period of probation or a qualifying period of 
employment, determination in advance and of reasonable duration, 
and  

ii. Workers engaged on a casual basis for a short period. 
 
Despite the leverage seemingly allowed member states to exclude obtain 
categories of workers from the operation of the convention if they so wish, 
the convention when  added to impose obligation on a member state 
wishes  to exclude such workers from the application of the convention 
the safeguard is embedded  in article 2/3 of the convention which 
provides that adequate safeguards shall be provided against recourse  to  
contracts of employment for a specified period of time the aim of which is 
to avoid the protection resulting from this convention44. This creates an 
obligation on a member state who intends to exclude the provision of the 
convention to certain employed persons to find such person’s protection 
equivalent to the protection afforded them under the convention this is 
indeed and international entrenchment of security of tenure to vulnerable 
categories of employees. This is contrary to common law position of 
termination at will in Nigeria  
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Applicability of International Labour Organisation Standards on 
Summary Dismissal in Nigeria  
Application of International Labour Organisation Standards revolves 
around the roles of the organs of government of a particular country and 
the Constitution of the Country. In Nigeria, there are three arms of 
government which are: the Legislature, Executive and Judiciary and they 
have a role to play on the applicability of International Labour 
Organisation Standards on unfair dismissal in Nigeria. For this reason, 
effort is focused on the roles of the three arms of government in Nigeria in 
the application of ILO Standards on unfair dismissal.  
Once International Labour Organisation deems it fit to adopt a particular 
standard for purposes of curbing a global labour issue, it becomes the 
duty of the executive arm of government of a state with the executive 
power to accede to the convention and ratify same. The executive power 
aforesaid is vested in the President as provided in the Constitution: 

Subject to the provisions of this Constitution, the executive powers 
of the Federation is vested in the President and may be, subject as 
aforesaid and to the provisions of any law made by the National 
Assembly be exercised by him either directly or through the Vice 
President and Ministers of the Government of the Federation or 
officers in the public service of the Federation.45 

 
From the foregoing provision, it is obvious that the president of the 
Federal Republic of Nigeria has the duty to ensure that International 
Labour Organisation conventions adopted by the International Labour 
Conference are ratified since the power to make laws with respect to 
implementation of international treaties and conventions lies with the 
Government of the Federation.46  
It is also the duty of the Executive to pursue social and foreign policy 
objectives of Nigeria as enshrined in the Constitution.47 Member states of 
the International Labour Organisation are under obligation to ensure that 
effect is given to the standards adopted by the Organisation. The ILO 
Termination of Employment Convention48 which provides the 
International Labour Organisation standards on unfair dismissal is 
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targeted at ensuring employment security in member-countries of the 
International Labour Organisation.  
If the Federal executive council of Nigeria deems it necessary to stop 
arbitrary exercise of power of dismissal and termination, then they will 
have to ratify ILO Convention on Termination of Employment which 
contains the standards on unfair dismissal the subject matter of this work 
and pursue the legislature to domesticate it. 
The legislature has a role to play in the domestication of International 
Labour Standards. The concept of domestication in the context of 
international treaties simply refers to a process by which a state party to a 
treaty achieves incorporation of the treaty into its municipal law. This 
incorporation of international treaties and conventions requires the 
legislative actions of the legislative arm of government in Nigeria. This is 
because by the Nigeria Constitution, any international treaty or 
convention without domestic legislative cover cannot give rise to any 
legally enforceable right or obligation on the part of any person in a 
domestic court. This means that the legislature has the obligation to 
ensure that any treaty or convention ratified by the Executive Arm of 
Government is enacted into domestic law so that citizens can take the 
benefits and rights inherent in the treaty or convention. 
The National Assembly is constitutionally empowered to undertake the 
domestication of international treaty which Nigeria entered into and 
ratified by the executive arm of government not minding the subject 
matter of the international treaties and conventions. This is pursuant to 
the Constitution which provides that: ‘The National Assembly may make 
laws for the Federation or any part thereof with respect to matters not 
included in the Exclusive Legislative List for purposes of implementing a 
treaty’.49 
Therefore, the legislature saddled with the responsibility of ensuring the 
implementation of labour standards on unfair dismissal is the National 
Assembly. It is urged that as soon as the Convention is ratified, that the 
National Assembly will proceed immediately to give the Convention an 
enabling legal framework that will ensure the application of the 
convention without the necessity of domestication just like it happens in 
monist countries. 
The Court as the institution of the third arm of government has enormous 
role to play. This role is purely interpretation of laws to ascertain the 
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rights, duties and liabilities of individuals and bodies in Nigeria. This 
primary duty of court is enshrined in the Constitution: 

The judicial powers rested in accordance with the forgoing 
provision of this section shall extend to all matters between 
persons, or between government or authority and to any person in 
Nigeria, and to all actions and proceedings relating thereto for the 
determination of any question as to the civil rights and obligations 
of that person.50 

 
This depicts that the court is in the business of determining rights and 
obligations of persons in a particular society. These rights and obligations 
are in the provisions of a country’s laws which form part of its legal 
system. What then is the attitude of Nigerian courts to implementation of 
treaties in Nigeria? The application of treaties by domestic courts in 
Nigeria is anchored on the constitutional framework. Analysis of the role 
of courts in Nigeria over implementation of international treaties and 
conventions involves four main approaches which are: 

a. Direct application of international law; 
b. Use of international law as a guide for interpreting domestic law; 
c. Establishment of a jurisprudential principle, based on international 

law; and 
d. Reference to international law to strengthen a decision on domestic 

law.   
 
Lessons from Other Jurisdictions 
Having examined dismissal of workers in Nigeria, it is necessary to 
examine dismissal of workers in other jurisdictions with a view to 
knowing the practice in other countries. Thus, the work examines the 
dismissal of workers in the United Kingdom and Ghana so as to learn 
some key lessons in these countries. 
 
United Kingdom 
In the United Kingdom, the legal framework for unfair dismissal is the 
Employment Rights Act.51 This Act provides a statutory framework for job 
security by specifying grounds upon which any act of dismissal may be 
anchored. This statutory framework is as provided in section 94 of 
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Employment Rights Act52. It is automatically unfair for an employer to 
dismiss an employee, regardless of length of service, for reasons related to 
discrimination as protected by the Equality Act,53 the woman employee 
becoming pregnant, or having previously asserted certain specified 
employment rights. However, an employee must have worked for a year 
to have the right against unfair dismissal and the claim must be brought 
within 3 months after the cause of action arose.  
Fair reasons for termination include: 
a. a reason relating to the employee’s conduct; 
b. a reason relating to the employee’s capability or qualifications for 

the job; 
c. because the employee’s job was redundant; 
d. some other substantial reason of a kind which will reasonably 

justify dismissal. 
Assuming the employee has proven dismissal, the employer will carry the 
burden of proving whether the dismissal was potentially fair or 
automatically unfair54. This burden rests squarely on the employer55. 
Where the tribunal finds a claim of unfair dismissal proved in the United 
Kingdom, the tribunal can order reinstatement of the employee which 
means that the employee will go back to his old job. The tribunal is also 
competent to order re-engagement of the employee which means re-
employment of the employee in a new job or compensation. 
 
Ghana          
Termination of employment in Ghana is governed by the Labour Act.56 
Section 15 of the Labour Act provides for the termination of employment 
which are: by mutual agreement between employer and the worker, by 
the worker on grounds of ill treatment or sexual  harassment, by the 
employer on death of the worker before the expiration of the period of 
employment, by the employer if the worker is found on medical 
examination to be unfit for employment, by the employer because of the 
inability of the worker to carry out his or her work due to sickness or 
accident, incompetence, proven misconduct of the worker. 
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By this provision, any act of termination/dismissal in which none of the 
grounds listed above is found, amounts to wrongful termination. Parties 
to employment contract are also bound to give reason for termination and 
such reasons must fall under the ground listed above.   
Section 1757 provides for the notices of termination applicable to contract 
of employment, and all notices must be in writing and the day in which 
the notice is issued is included in the calculation of the period of notice.58 
A worker’s employment is said to be terminated unfairly in the Act59 if the 
only reason for the termination is: 
a. That the worker has joined, intends to join or has ceased to be a 

member of a trade union or intends to take part in the activities of a 
trade union; 

b. That the worker seeks office as, or acting in the capacity of, a worker’s 
representative; 

c. That the worker has filed a complaint or participated in proceedings 
against the employer involving alleged violation of this Act or any 
other enactment; 

d. The worker’s gender, race, colour, ethnicity, origin, religion, creed, 
social, political or economic status; 

e. In the case of a woman worker, due to the pregnancy of the worker or 
the absence of the worker from work during maternity leave; 

f. In the case of a worker with disability, due to the worker’s disability; 
g. That the worker is temporarily ill or injured and this is certified by a 

recognized medical practitioner; 
h. That the worker does not possess the current level of qualification 

required in relation to the work for which the worker was employed 
which is different from the level of qualification required at the 
commencement of his or her employment; or 

i. That the worker refused or indicated an intention to refuse to do any 
work normally done by a worker who at the time was taking part in 
lawful strike unless the work is necessary to prevent actual danger to 
life, personal safety or health or the maintenance of plant and 
equipment.   
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A termination may also be unfair where the employer fails to prove that 
the reason for the termination is fair, or the termination was made in 
accordance with a fair procedure of this Act.60 
The remedies for unfair dismissal are provided for in section 6461 which 
includes: 
1.  A worker who claims that the employment of the worker has been 

unfairly terminated by the employer may present a complaint to the 
Commission 

2. If upon investigation of the complaint the Commission finds that the 
termination of the employment is unfair. It may: 
a. Order the employer to re-instate the worker from the date of the 

termination of employment; 
b. Order the employer to re-employ the worker, either in the work for 

which the worker was employed before the termination or in other 
reasonably suitable work on the same terms and conditions 
enjoyed by the worker before the termination, or 

c. Order the employer to pay compensation to the worker. 
 
These provisions are not in Nigeria’s Labour Act. The Supreme Court of 
Nigeria is rather of the position that you cannot force an employee on an 
unwilling employer.  
 
Conclusion 
The current status of law and practice of termination of employment and 
dismissal from employment in Nigeria still leaves much to demand. The 
position of law still twists the fate of an employee in the hand of a 
draconian employer who could dismiss his employee at will and without 
a valid reason for same. Sadly, Nigerian still stick to the unfair position of 
common law in determination of employment notwithstanding the fact 
that so many countries of the world have moved away from this ugly 
trend and embraced the ILO standards for fair and good grounds for 
determination of contract of employment whenever the need arises. This 
ILO Convention has not witnessed life in Nigeria, some challenges have 
been bottlenecks for its realization. These challenges are but not limited to 
non-ratification of the convention by the Executive Arm of Government of 
Nigeria, the un-readiness of Nigerian Government to domesticate the 
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convention, the seeming inconsistency in the Constitution as regards 
application of labour treaties and conventions. Another factor is the 
absence of a legal framework for effective application of ILO standards on 
unfair dismissal in Nigeria. Undoubtedly, the above positions have led to 
insecurity of tenure of employment in Nigeria particularly in the private 
sector employment where the terms of employment are not backed up 
with a statute. However, if the recommendations in this paper based on 
the findings of facts are to be put in practical operations, termination of 
employment will wear a new look particularly with regard to unfair 
dismissal of employees.  
 
Recommendations 
Having compared the ILO Standards with the current statutory 
authorities on contract of employment as regards the unfair dismissal of 
employees in Nigeria and having stated the need for the domestication of 
ILO standards in Nigeria as to what is obtainable elsewhere, the following 
recommendations are hereby suggested with a view of making a policy of 
fair dismissal in Nigeria: 
i. Set up a Committee in the National Assembly for Ratification of ILO 

Conventions. 
ii. Expunge the Constitutional Provision Requirement for Domestication 

of Labour Treaties and Conventions. 
iii. Create a Supervisory and Monitoring Body for Implementation of 

Labour Treaties and Conventions. 
iv. Adequate funding of the body/institution created for effective 

implementation. 
v. Enactment of Unfair Dismissal Act. 
vi. Provision for Reinstatement as a remedy for Unfair Dismissal in the 

Proposed Unfair Dismissal Act. 
vii. Fair Hearing Provision in the Proposed Unfair Dismissal Act. 
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THE CONCEPT OF TRADITIONAL AND MODERN SEXUALITY: 
COMPLICATIONS AND PROSPECT UNDER NIGERIAN LAW 

 

By 
 

Victor Chidera Ubochi* 
 

Abstract 
The 21st century has experienced a rapid change in the status of 
sexual minorities; with this new normal having a profound impact in 
the global North, in particular. A series of landmark United Nations, 
regional and national court decisions, inspired by the increasing 
effective lesbian, gay, bisexual, transsexual, queer (LGBTQ) clamour, 
are progressively announcing the end of institutionalized 
discrimination which had been the concerns of homosexual persons 
for centuries in many part of the world. However, while there has 
been a statutory shift towards the welcoming of homosexual persons 
in the West, thus gradually recognizing the injustice synonymous 
with discrimination on the basis of sexual orientation, Nigeria 
remains less likely to respect sexual minority persons' rights. The 
Nigerian LGBTQ experience exemplifies the regressive position in 
many African states. Not only have laws been enacted that 
criminalizes consensual modern forms of sexuality in Nigeria; 
existing laws have in 2014 been strengthened by newer, ever more 
stringent anti-homosexuality legislation. The most notable is the 
Same-Sex Marriage (Prohibition) Act, SSMPA 2014. The article takes 
a holistic view of the major cultural, religious and moral arguments 
of sexual minority rights in their efforts to justify the continued 
discrimination of homosexual persons and adult same-sex 
consensual sexual conduct in Nigeria. The article aims to contest the 
validity of these arguments by presenting a case for the 
decriminalization of homosexual acts in Nigeria through such 
instruments as judicial intervention, legislative enactment, executive 
action and sexual minorities’ rights activism. 

 
Key Words:  Homosexuality, Sexuality, Sexual Minority, LGBTQ, Same-Sex 

Marriage Prohibition Act. 
 

Introduction 
'Man was naturally born free, but is everywhere in chains.‟ 1  This 
widespread assertion of the French thinker Jean-Jacques Rousseau does 
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not only put on human rights offence as a whole, but likewise specifically 
to the human rights abuses of sexual minorities which was borne as a 
result of modern preference in sexuality. While there has been a statutory 
shift towards the welcoming of sexual minority persons in the West and in 
parts of Latin America, thus gradually recognizing the injustice 
synonymous with discrimination on the basis of sexual orientation, 
African states remain less likely to identify and respect homosexual 
persons' rights. 2  The Nigerian LGBTQ experience exemplifies the 
regressive position in many African states traceable to their religious and 
traditional concept of sexuality. Unlike the anti-sodomy provisions in the 
criminal and penal codes inherited from the British colonial rulers and the 
provisions of the Sharia legal codes in operation in some of the sharia 
compliant states of northern Nigeria, the controversial Same Sex Marriage 
Prohibition Act (SSMPA) 2014 explicitly criminalizes same-sex marriage 
and goes further by criminalizing broader categories of homosexual 
related conduct throughout the territory of Nigeria. In an age in which 
these minority groups are gaining global acknowledgment, a 
disproportionately large area of the African continent is still highly 
against sexual minorities even simply making them noticeable. Out of the 
54 countries in Africa, 38 have enacted anti-gay laws with Uganda (in 
2003) and Nigeria (in 2014) topping the chart.3 
The issue being challenged by sexual minorities in Nigeria and the world 
is that of; choosing between exercising their constitutionally guaranteed 
right to totally express themselves in line with their sexual orientation, on 
the one hand, as well as complying with the determines of homophobic 
legislation, therefore surrendering their human rights, on the other. There 
are challenges, both for the government of the Federal Republic of Nigeria 
and sexual minority groups in Nigeria. For the federal government, 
executing and implementing this „ground breaking‟ piece of legislation 
would arguably infringe the rights of sexual minorities; these include the 
right to freedom of expression, non-discrimination, basic health care, 
association, liberty as provided for in the relevant statute books. For 
sexual minorities, exercising their human right to equal rights, freedom of 
association, dignity of the human person as well as non-discrimination on 
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the basis of their sexual preference and orientation would certainly 
require them to break the law as well as expose them to potentially going 
to prison for at least ten (10) years4 which poses a challenge, hence the 
need for this article. 
This article aims to contest the validity of these arguments by comparing 
same with the modern concept of sexuality and presenting a case for the 
decriminalization of homosexual acts in Nigeria through such instruments 
as judicial intervention, legislative enactment, executive action and sexual 
minorities‟ rights activism. 
 
Traditional Concept of Sexuality in Nigeria 
Essentially, sexuality has been an important, vital part of human existence 
throughout history. All civilizations (not excluding Sodom and 
Gomorrah) have managed sexuality through sexual standards, 
representations, and behavior. Traditionally, sexuality is to be found in 
the dualism of male-female existence.  Different societies in Nigeria had in 
the pre-colonial past developed ideas about sexuality which were 
traditionally accepted as appropriate or inappropriate, moral or immoral, 
abominable or not abominable, healthy or unhealthy. 
Not only is there evidence affirming the existence of consensual adult 
homosexual conduct in pre-colonial Nigeria, but there is also evidence 
that it was fairly and widely tolerated prior to colonialism of Nigeria. The 
notion that homosexuality is a practice alien to sub-Saharan Africa in 
general, and Nigeria in particular, is traceable to early British travelers in 
Africa and historians like Richard Burton and Edward Gibson.5 

Homosexual practices in this period have been confirmed among the 
Nupe people of north-central Nigeria. Nupe warriors practiced 
homosexuality while away from their homes on military campaigns.6 It 
was also reported that there was the existence of lesbianism among the 
Nupes. The phenomenon of female husbands in southern Nigeria is well 
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documented. 7  Among the Igbo people of the south-east Nigeria, for 
example, a woman is allowed by tradition to marry another woman and 
have children through the „wife‟.8 After marrying a fellow woman, the 
female husband picks a male partner for the „wife‟. The children produced 
by the union belong to the female husband and bear her father‟s name.9 
The Calabar people of south–south Nigeria tradition allowed the oldest 
daughter in a family without a male heir to marry a wife and perpetuate 
the family name through the children resulting from the union of the wife 
and a man chosen by the female husband.10 
However, Amadi-ume has insisted that the female-husband tradition does 
not fit into Western discourse on lesbianism because the context of this 
precolonial tradition is heterosexual.11 She argues that there is no sexual 
connotation to women-to-woman marriage since the female husband does 
not enter into any sexual relationship with the woman she marries. This, 
of course, does not indicate the hopelessness of emotional or, rather, 
sexual attachment developing between the female husband and her wife 
as matters of the heart are sometimes not within our control. It is striking 
that the practice offers an alternative „sexual narrative‟. The reality of 
female husbands is an acknowledgement that hetero-normativity did not 
reign supreme in precolonial Nigeria and that the Nigerian past was 
willing to countenance and embrace the idea of a woman having a female 
husband.  
After examining Yoruba traditional texts, Ajibade, 12  Olurankise, 13  and 
Ojoade,14  all confirmed the existence of homosexuality in pre-colonial 
Yoruba land. Long before the coming of the British, they contend, a 
homegrown homosexual subculture flourished in Yoruba land.   
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Alimi notes that there is actually a term in the Yoruba language for a male 
who engages in the act of homosexuality. The term is Adodi. He holds the 
view that the very existence of the word indicates that consensual adult 
homosexual conduct is not a phenomenon foreign to the Yoruba 
people.15Alimi goes on to note that deities like Esu and Sango are depicted 
in artworks in a manner that challenges the notion that consensual adult 
homosexual conduct is a European cultural import. The deity Esu is not 
depicted as a male or female, which implies that there could be a third 
gender. The deity Sango is often cast as a transvestite image and the 
goddesses Yemoja and Oya exhibit „a level of romantic affinity for each 
other‟16 in Yoruba mythology.  
There are, however, some dissenting opinions to the more logical and 
empirically valid thesis on the prevalence of and tolerance for consensual 
adult homosexual conduct in pre-colonial Yoruba land.  Essien and 
Aderinto endorse the conclusion of Ajibade and his proponents of 
homosexual visibility, but insist that consensual adult homosexual 
conduct was discouraged in Yoruba land even though homosexuals were 
not actively persecuted.17 Shakur goes on to remind us that the IfaOdu, the 
Yoruba ancient text, forbids consensual adult homosexual conduct and 
concludes with the following lines: „We used the right oil to eat yam. It is 
… enjoyable to make love with a woman than a man.‟18 
In northern Nigeria, the yandaudu gay subculture thrived before the 
coming of the British and continues to exist underground in the post-
colonial era. The Hausa term yandaudu refers to those feminine men who 
dress, act and even talk like women.19  The term is generally used to 
describe Kano gay subculture. Strictly speaking, however, not all yandaudu 
are homosexual in orientation. While some are indeed homosexual males, 
others are heterosexuals. 20  Members of the in-group who regard 
themselves as persons rejected by mainstream society interact closely with 
one another and provide emotional and material support to one another. 
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The yandaudu were tolerated, remarkably, in pre-colonial times and were 
even accorded a special status, having been regarded as possessing certain 
spiritual powers considered of benefit to society.21 
With particular reference to the Idoma people, homosexual practices have 
been found to exist long before the advent of colonialism. It was a practice 
more peculiar to those who were referred to as olomuchus. The „olomuchus’ 
were not really stigmatized persons, but other members of the 
heterosexual societies often consider them as jesters and men with certain 
„abnormalities‟ who behave in peculiar ways like women. They were men 
who entertain the villagers with their seductive feminine dance steps 
during ililoway dances late in the night at the full glare of moonlight in the 
dry seasons. 
Marriage between two women was prevalent in Ibo land but not in the 
present sense of lesbian (heterosexual relationships) marriages. 22  A 
married woman who had no child (ren) of her own could marry a 
younger woman and put her at the pleasurable disposal of her husband to 
produce children for the female husband. The existence of this practice 
was noted in the case of Meribe v Egwu.23 
A cursory look has been taken at the homosexual practices in major ethnic 
nations in pre-colonial Nigeria. One thing that is very clear is that 
homosexual practices existed and manifested in various cultural formats in 
pre-colonial Nigeria. However, these activities were neither encouraged nor 
criminalised. Nigeria has had an organised penal system long before foreign 
intrusion into Nigerian soil, various communities had robust system of 
meting out punishments in pre-colonial Nigeria, homosexual conduct was 
not classified amongst the offences worthy of punitive measures. The pre-
colonial era in Nigeria could safely be termed as the period of tolerance and 
acquiescence of homosexual behaviour and same-sex marriage. In that era, 
the customary laws in place did not criminalize homosexual behaviour in any 
known Nigerian society despite the relative prevalence of such acts.  In fact 
permit me to say that it was the colonialist that taught Africans that sexual 
conduct between persons of the same gender is wrong. 
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Modern Concept of Sexuality in Nigeria 
Modern human sexual behavior covers the search for a partner or partners, 
interactions between individuals and sex contact.  Some cultures 
discriminate against sexual contacts outside of marriage as discussed in 
the preceding subheading. With the development of plastic (i.e. fluid) 
sexuality, the nature of intimacy has undergone profound changes.  
Individuals have great choice over when, how often and with whom to 
engage in sex. The modern varieties in sexual orientation can be best 
described with the acronym LGBTQ, these are the Lesbians, Gays, Bi-
sexuals, Transgenders, and Queer or questioning. 
Colonialism made a deep impression on the Nigerian legal landscape, and 
particularly left its imprint on the customary criminal justice system of 
pre-colonial Nigerian societies. The most remarkable of the changes was 
the introduction of religion that eroded the core of the peculiar African 
tradition relevant to the various ethnic nationalisms. In southern Nigeria, 
Christianity spread widely, while Islam took its roots in northern Nigeria. 
There is no historical evidence to buttress the claim that colonial-era 
European missionaries frowned at the few cases of homosexual practices 
in Nigeria. But, since the Christian Bible is mostly interpreted as explicitly 
denouncing and condemning the practice, homosexual practices were 
very likely to be denounced as a sin against God by the white 
missionaries.24 
Religious incursion into the traditional life and customary laws of ethnic 
societies aside, the colonial government took legislative steps that had an 
impact on the customary laws of the people and by extension the same-
sex marriage customary laws of the Ibo nation in Nigeria.25 The first-ever 
legislative action taken to stop same-sex marriage in Nigeria was the 
introduction of the validity test on indigenous customary laws. An 
applicable rule of customary law is not to be enforced by the courts unless 
it passes three tests.26 The first is that the customary law is not repugnant 
to natural justice, equity and good conscience. The second is that it is not 
incompatible either directly or indirectly with any law for the time being 
in force. The third is that it is not contrary to public policy.27 It was on the 
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basis of repugnancy that Meribe v Egwu28 was decided, bringing same-sex 
marriage under the bracket of barbaric culture.   
With homosexual law firmly entrenched in Nigeria by virtue of the 
uniformisation of the Criminal Code (because the Criminal Code was then 
applicable to both southern and northern Nigeria), the stage became set for 
legislative development of homosexual laws to reflect the legal plurality that 
is embedded in Nigeria.  
 
Sexuality and the Same Sex Marriage Prohibition Act (SSMPA) 2014 
The primary purpose of the SSMPA 2014 is to proscribe same-sex marriages 
in Nigeria, even though the act is not even practicable in the country. The Act 
specifies a punishment of up to fourteen (14) years imprisonment for anyone 
who enters into a same-sex marriage, this includes co-habiting with persons 
of the same sex while in a relationship. The Act, however, has caused a lot of 
concern with regard to the criminalization of same-sex sexual relations in the 
country being later in time than the other sodomy laws. The passing of the 
SSMPA 2014 into law has not only reinforced the bias against sexual 
minorities in Nigeria but it has in addition, become a tool for law 
enforcement to legitimize homophobia. The SSMPA 2014 was actually passed 
by the Senate in 2011, and then by the House of Representatives in July 2013. 
The Bill received presidential assent on June 7, 2014. It does appear that the 
SSMPA 2014 itself is a reactionary law. This is because it was considered and 
made to see the light of the day to respond to debates on sexual minorities‟ 
rights that had become a part of the national discourse shortly before the Bill 
was passed by the Senate in 2011. It will suffice at this point to look at some 
of the provisions of the SSMPA 2014. The Act is arranged into eight sections 
that provide for the prohibition of same-sex marriage; the solemnisation of 
same-sex marriages in places of worship; the registration of homosexual 
associations; offences and penalties; jurisdiction; interpretation and citation. 
 

Offences, Activities and Punishment Associated With Homosexual 
Conduct under the Same Sex Marriage Prohibition Act, 2014 
Prior to this time, Nigeria had existing laws prohibiting consensual same-sex 
practices in place, however, none of these laws criminalizing consensual 
adult same-sex touches on same-sex marriage. As such, the SSMPA 2014 is an 
expansion on the sodomy laws already in place. The Act clearly prohibits 
marriage or civil union by persons of same sex by providing as follows:    
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A marriage contract or civil union entered into between 
persons of same sex:  
(a) Is prohibited in Nigeria? and   
(b) Shall not be recognized as entitled to the benefits of a 

valid marriage.29 

 
What then is same-sex marriage? Obidinma and Obidinma view same-sex 
marriage as a „marriage between two persons of the same gender 
identity.‟30 The Act in its own definition of marriage, states as follows; 
„Marriage means a legal union entered into between persons of opposite 
sex in accordance with the Marriage Act, Islamic law, or customary law.‟31 
The emphasis on persons of opposite sex is very important here. Under 
the three systems of marriage obtainable in Nigeria, none has provision 
for same-sex marriage.  The Act clearly defines same-sex marriage as „the 
coming together of persons of the same sex with the purpose of living 
together as husband and wife or for other purposes of same sexual 
relationship‟.32 
People marry for different reasons. For some, it is for procreation and for 
others, it is for companionship. God in his words gave a strong ground for 
creating Eve and offering her as a wife for Adam.33 The quest by gays and 
lesbians to marry is another way of self-expression and taking their 
intimate desires to the next level. However, in Nigeria, this desire for 
marriage is restricted and prohibited by the Act. The prohibition of same-
sex marriage is also extended to foreigners or Nigerians in the diaspora 
who have entered into such relationship but intend to come to Nigeria. To 
this effect, the Act states as follows:  

A marriage contract or civil union entered into between persons of 
same sex by virtue of a certificate issued by a foreign country is 
void in Nigeria, and any benefit accruing there from by virtue of 
the certificate shall not be enforced by any court of law.34 
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In countries where same-sex marriage is legal nationals of such countries 
on stepping into Nigeria are technically unprotected off their marital 
status as gay or lesbian couples. The provision of the Act concerning non-
nationals who were married as gays or lesbians and are in Nigeria may 
arguably sound disrespectful to the sovereignty of these countries. This 
scenario is also applicable to Nigerian homosexual nationals marrying 
foreigners abroad. The Sharia law with all its supposed severity still 
recognizes non-Muslims and restricts its application to only Muslims. One 
may wonder why the Act cannot be applicable to only Nigerians to the 
exclusion of foreigners. Or why foreigners who are legally married as gays 
and lesbians cannot retain their marital status upon their arrival to Nigeria.  
The SSMPA 2014 is further manifested in its intrusion into places of worship. 
In Nigeria, another way of celebrating marriage is by ceremonies in places of 
worship like churches, mosques and shrines.35 Homosexuals may also wish 
to solemnize their relationship in places of worship. This is not possible since 
the Act foists strict restriction on solemnization of same-sex marriage in 
places of worship.36  Again, the Act makes effort to regulate how people 
should worship. It interferes with freedom of worship as it disregards the 
right of religious institutions to decide on their own how to treat members of 
the LGBTQ community.  
The Act also limits and restricts the activities of sexual minorities at the 
organizational stage. 37  By implication of the legislative clampdown on 
homosexual activities, it becomes a crime for an owner of a premises to rent 
out his building to whoever needs it for the purpose of social activities for 
members of the LGBTQ community.  
Another worrisome aspect of the Act is the prohibition of harmless display of 
affection between persons of same sex in public.38 With this blanket provision, 
even heterosexuals are likely to be dragged into the criminalization of 
homosexual activities. The draftsmen of this law might not even take 
cognisance of the fact that heterosexuals like to express filial affections to one 
another openly. In Nigeria, you see Nigerians dressed in skimpy clothing 
hugging, holding hands and kissing or pecking in beaches. Meanwhile, they 
are not in any way associated or affiliated with the LGBTQ community. Can 
such show of affection pass as „amorous relationships‟? Considering the 
various instances of police brutality in Nigeria, there is a high probability that 
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law enforcement agents can explore on the vagueness of section 4(2) of the 
Act to unleash terror on unsuspecting heterosexuals who openly show 
affection for themselves.  
 
The case of Magaji v The Nigeria Army39 

The case of Magaji is the first and only sodomy hearing to have been 
subjected to the appellate scrutiny of the Supreme Court. Mr. Bello Magaji, 
a very senior military staff member, was a major as at the time of 
committing the offence. He was charged before the General Court Martial 
for sodomy contrary to section 81(a) of the Armed Forces Act (AFA).40 The 
basis of the charge was that sometimes in 1996, he had carnal knowledge 
of four boys namely; Mohammed Abubakar, Joseph Unigbe, Emmanuel 
Ilagoh and Isaac Jonah. On arraignment he pleaded not guilty to the 
charge.  
From the facts of the case reported, the trial involved the testimony of 
each of the four victims of the alleged offence. The appellant (Bello) 
informed the General Court Martial, through his counsel, that he would 
not call witnesses and that he was resting his case on that of the 
prosecution. At the end of the trial, he was found guilty as charged, 
convicted and sentenced to a term of seven years imprisonment, which 
was however, later reduced to five years by the confirming authority.41 
Magaji, being dissatisfied with the decision of the Court Martial appealed 
to the Court of Appeal, which dismissed his appeal. He pressed further, 
and approached the Supreme Court where his conviction was yet again 
blessed.   
Tobi JSC, erudite law professor turned Justice, did not hide his contempt 
for the act of homosexuality from his description and linkage of it as an 
attempt to challenge God. To a large extent, Justice Tobi dwelt on the 
moral question of a man having sex with a man and deviated from the 
issue of homosexual rape. His Lordship‟s verdict could also be seen as a 
great boost to the popular argument amongst religious Nigerians that 
consensual same-sex practices are acts against God. Tobi JSC is not alone 
in expressing his derision for this offence. Akintain JSC, agreeing to the 
judgment of Tobi JSC, added that „the offence for which the appellant was 
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convicted is an unusual, abnormal and unbelievable one.‟ 42  From 
Akintain‟s viewpoint, the abnormality about homosexual offences could 
perhaps stem from mental imbalance. Bello‟s case and the reasoning of 
Nigeria‟s most senior judges from the apex court is a clear pointer to the 
level of homophobia expressed by not just the uninformed man on the 
street, but from the „all knowing‟ jurist on the bench too.     
After the passage of the SSMPA in 2013, a flurry of arrest and arraignment 
of suspected „sodomists‟ gained ground across the nation. 
In January 2015, the case of C.O.P v Kelechi & Anor43 came before the Area 
Court of the Federal Capital Territory, Abuja, for trial. Also, sometime in 
2015, the case of C.O.P v Ihua & 2 ors44 came up for trial. 
 
Religious Objection to Consensual Adult Homosexual Conduct in Nigeria 

This is important in the light of claims that being a sexual minority is 
„unnatural‟ or „un-African‟ and a sin.  Nigeria, Africa‟s most populous 
nation, is profoundly a religious nation. The country is almost equally 
divided along the Christianity-Islam line, with the northern region being 
predominantly Islamic and the southern region predominantly Christian. 
Given the fervor with which Nigerians embrace the religious life, it is 
hardly surprising that biblical and qur‟anic passages forbidding 
homosexuality have in no small way shaped the thinking of Nigerians on 
the morality of homosexual conduct and the ethics of interpretation in 
general. Both educated and uneducated Nigerians sternly frown on 
homosexuality. The more religious a nation is the more socially 
conservative it becomes. The Bible, for instance, enjoins Christians to be 
fruitful and multiply.45 Since homosexuality cannot lead to conception it is 
seen as an aberration which violates this divine injunction.46 
Religious objection to consensual adult homosexual conduct in Nigeria 
will be more closely examined in the next two sub-headings. 
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Christianity  
The standard Christian‟s view is that homosexuality (or the practice of 
homosexuality) is a sin.  
The Bible contains explicit verses forbidding homosexuality, both in the 
Old Testament 47  and the New Testament. 48  While the Old Testament 
prescribes the death penalty for homosexuality, the New Testament 
merely forbids it. Christianity, which derives its doctrines predominantly 
from the New Testament, presents itself as a religion that prioritises the 
place of love in human affairs, and even in the God-man relationship. 
Indeed, the love fixation of Christianity, which is seen as ushering in the 
dispensation of forgiveness and grace, has motivated liberal theologians 
like Boswell to remove consensual homosexuality from the list of 
prohibitions.49 The thinking here is that consensual same-sex conduct does 
not constitute a sinful act in itself if no harm is caused to those involved 
and also third parties. To interfere in the activities of consenting 
homosexual couples would amount to being judgmental.  
Nevertheless, the conservative interpretation of biblical teachings on 
homosexuality and the famous story of Sodom and Gomorrah continue to 
be more widely adhered to, especially in Africa and Nigeria. It is however 
noteworthy that what the men of Sodom attempted is homosexual rape 
rather than homosexual sex. Rape is manifestly a social offence.  
 
Islam 
The dominant Islamic perspective of homosexuality is as hostile to 
LGBTQ rights as the dominant Christian view, if not more. Many Islamic 
nations have various versions of the Sharia code in their legal statutes. 
Nigeria, for   instance, allows the operation of Sharia courts in the 
predominantly Muslim northern region. Iran, Saudi Arabia, Mauritania, 
Sudan, the United Arab Emirates (UAE), and Yemen, all Islamic nations, 
prescribe the death penalty for male homosexual conduct.50 
The main sources of anti-homosexuality legislation in Islamic nations are 
the Hadith and Sunnah of Prophet Mohammed. The Qur‟an itself is 
ambiguous on the question of homosexual conduct. Surat An-Nisa 4:16 is 
often cited in support of the harsh penalty for homosexual conduct 
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prescribed by the main schools of Islamic jurisprudence. It reads: „If two 
men are guilty of lewdness both of them should be reprimanded. If they 
repent and amend leave them alone, for Allah is oft-returning, Most 
Merciful‟. Islam regards sexual intercourse outside the institution of 
marriage as sinful.51 
 
Cultural Objection to Consensual Adult Homosexual Conduct in 
Nigeria 
In spite of cultural and ideological differences between the West and 
Africa, evidence abound in support of homosexuality as a phenomenon 
native to every part of the world, not least in Africa and Nigeria, as we 
shall see in the next section. To deny the reality of homosexuality 
anywhere is to deny the obvious.  
Unlike Christianity and Islam, African Traditional Religion (ATR) denies 
any direct knowledge of the Supreme Being and, consequently, any 
privileged revelation. God is so great and so remote that He can only be 
approached through lesser deities, divinities and even ancestors 
functioning as mediators. 52  This perspective encourages the virtue of 
tolerance in all facets of traditional life. It is, therefore, not surprising that 
tolerance towards homosexuality was a feature of pre-colonial Nigerian 
societies.  
From the foregoing, it is an irony that Christianity and Islam, which claim 
to be on a higher moral pedestal than ATR, should be the religions 
promoting intolerance towards homosexuals while the so-called primitive 
ATR perfectly understands the importance of tolerance in a given society. 
 
Complications of These Laws within the Context of Human Rights in 
Nigeria 
Section 42 of the Constitution of the Federal Republic of Nigeria (CFRN) 
1999 (As amended) prohibits any kind of discrimination, among other 
things, on the ground of sex. The criminalization of consensual adult 
homosexual conduct constitutes a violation of the constitutional rights of 
homosexual Nigerians to private life and non-discrimination on the 

                                                           
51

 J. Rehman& E. Polymenopoulou, ‘Is Green a part of the Rainbow? Sharia, Homosexuality and 

LGBT Rights in the Muslim World’ (2013) 37 Fordham International Law Journal, 10. 
52

 J. S. Mbiti, Concepts of God in Africa (1975) 117-119; B Idowu, African traditional religions: A 
definition (1973) 165 - 166; U M Ushe, ‘God, Divinities and Ancestors in African Traditional 
Religious Thought’ (2017) 3 Igwebuike: An African Journal of Arts and Humanities, 165. 



The Journal of Law and Policy      Volume 2, Issue 3, 2022 
 

36 
 

ground of sex. The continued criminalization of same-sex conduct in 
Nigeria, therefore, amounts to a violation of the 1999 Constitution within 
the context of enjoying their guaranteed human rights.53 
I have highlighted before now the contradictions between the Nigerian 
status quo which is continued consolidation of discriminatory 
homosexuality laws and the international trend towards rights 
recognition for sexual minorities. It is noteworthy that the CFRN 1999 (as 
amended) has guaranteed a wide range of freedoms for its citizens, 
including the right to the dignity of the human person,54 the right to 
personal liberty,55 the right to private and family life,56 the right to non-
discrimination on the grounds of sex57 and circumstances of birth,58 all of 
which supplies enough ammunition for the case against the 
criminalization of private consensual same-sex conduct. The chief 
problem, then, is the non-enforcement of the freedoms lavishly granted by 
the CFRN 1999 (as amended). This reluctance to vigorously enforce the 
freedoms granted all citizens by the Constitution is further compounded 
by an insidious clause in the Nigerian Constitution, the limitation clause 
of section 45, which blatantly restricts the freedoms spelt out in sections 34, 
35, 37, 42, among others.  
One question naturally follows from the restriction of fundamental human 
rights by section 45, which in essence functions as a limitation clause, 
stops Nigerian courts from hearing and deciding human rights cases. 
Should the limitation clause stand in the way of rights recognition and 
enforcement by courts? Section 45(1)(a) of CFRN 1999 (as amended) lends 
validity to any law promulgated „in the interest of defense, public safety, 
order, public morality or public interest‟. Public morality is surely no valid 
ground for negating sexual minorities‟ rights to private life.  
It is not in doubt that Nigeria has pursued some of the most aggressive 
anti-homosexual policies in Africa. There are multiple pieces of anti-
homosexuality legislation in Nigeria, from the Criminal and Penal Codes, 
the Same-Sex Marriage (Prohibition) Act 2014 to the Sharia legal system in 
force in the far North of Nigeria. Certainly, Nigeria is not the best of 
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places for homosexuals. An evaluation of these anti-homosexual 
enactments exposes the following flaws within the context of human 
rights: 

i. The Unconstitutional Nature of the Laws: These anti-homosexual 
laws are in strict contradiction to CFRN 1999 (as amended). 
Sections 39(1); 38(1), 37, 40 and 42(1) of the CFRN 1999 (as 
amended) provide that every person has a right to freedom of 
expression, freedom to hold opinions, freedom of thought, freedom 
of conscience and religion as well as the right to decide freely on 
his/her private life. 59 Olomojobi further argues that individual 
sexuality is not a state property, hence the SSMPA 2014 
contravenes the human rights provision of the Nigerian 
Constitution.60 

ii. The Irrationality of the Laws: Humbly, I have argued that it is 
logically inconsistent and born out of disgust as some offences 
under these laws are punished with death sentences. Furthermore 
it is argued by scientific scholars that promulgation of these anti-
homosexual laws ignores the fruit of scientific searches that with 
proof homosexuality is as natural as heterosexuality. 

iii. Impediment to International Interdependence: It is also argued 
that in this age of interdependence and the collapse of the world 
into a global village, these laws will threaten and discourage 
foreign investors, partners, tourist, expatriates and diplomats that 
are members of this minority groups from investing. 

iv. Violation of International Standard of Human Rights: These anti-
homosexual laws are in conflict with the freedoms of expression; 
association and assembly of just an infinitesimal section of the 
Nigeria‟s population that international law already made 
provisions for. For instance, under the United Nations Charter and 
the African Charter on Human and People‟s Rights provision has 
already been made for the protection of humans. On this note, a 
case is being made for marriage equality or equal marriage that 
allows a person to choose his or her sexual partner.61 
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v. Hampers Global Solution to Non-Human Enemies: Some 
scholars62contend that these laws have negative consequences for 
public health in Nigeria and can constitute a barrier to the struggle 
against the spread of HIV/AIDS. This is because by the terms of 
these sodomy laws, homosexuals will not have the courage to enrol 
for HIV educational programmes, prevention, treatments and care 
services as well as disclose their sexual identity. 

 
For Nigeria, the question now is; what domestic legal platform can we 
invoke to bring home the argument that Nigeria can toe the line of the 
consensus sweeping around the globe?  
The domestic basis for this argument is the Nigerian Constitution and the 
Fundament Rights (Enforcement Procedure) Rules. Although the Nigerian 
Constitution seemingly denies the force of law to international treaties 
that have not been domesticated in Nigeria, there is room for maneuver; it 
has happened before, I mean. The Constitution provides that: „The foreign 
policy objectives shall be respect for international law and treaty 
obligations…‟63 
The Nigerian Supreme Court has also provided a domestic legal basis 
upon which Nigeria can derive inspiration from global legal trends.64 
Belgore JSC pointed out that: „It is always of great help to know the line of 
thinking jurisprudentially in other countries‟ courts with constitutional 
provisions resembling our own.‟65 
 

Issues and Constitutional Violations of Sexual Minorities’ Rights by 
Nigeria’s Anti-Homosexual Laws 
There is no doubt that the attitude and efforts of the National Assembly and 
indeed the Nigerian nation in promulgating the foregoing laws is in itself 
discriminatory against people with same sex preferences. This is an 
exhibition of public hostility to homosexual relations which appears to be the 
official policy of the government. 
There is however a plethora of legal issues has arisen as a result of this 
discrimination created by this yet myopic law that do not bring this section of 
humans in contemplation. 
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i. Labeling 
Labeling often takes a very subtle form and may extend to micro-aggression. 
Micro aggressions are subtle, non-verbal, or even preconscious daily actions 
that marginalize members of under-represented groups. As multiple events, 
these acts may go unnoticed or may be forgotten. As a result of this negative 
labeling and stigmatization, members of the LGBTQ community would 
invariably find it difficult to come out thereby limiting their rights to 
expression, association and private life as enshrined in the Constitution66 to 
avoid further infringement with regards to discrimination. 
 

ii. Experience of Sexual Abuse 
Sexual abuse in this regard would, include, among others, rape, or what is 
called “corrective rape” in the general sense of it (This is predominant in 
South Africa, China and Nigeria), which may extend to murder. 
Perpetrators of “corrective rape” believe that forcing themselves on 
lesbians or gays would result in the latter becoming straight and therefore 
rehabilitated or rather cured from the “abnormality” of homosexuality. 
The rape of lesbians or gays can be understood from the otherness 
notion67where the other is perceived as a foreign body to a dominant 
culture; and, this foreign body needs to be removed for culture to be 
healed of pollution or contamination. Hence, the mistaken belief among 
the perpetrators of corrective rape that they can get rid of lesbians or gays 
as well as their “condition” and heal society. The commission of 
“corrective rape” claimed the innocent and young life of a thirteen year 
old lesbian from Atteridgeville Township west of Pretoria.68 Members of 
the LGBTQ community report that sometimes they experience sexual 
molestation. 
 
iii. Unequal Treatment in Health Facilities 

A number of International and regional human rights treaties protect the 
rights to health for all people. Defining the scope of the right to health69 the 
Committee on Economic, Social and Cultural Rights confirmed that 
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discrimination on the basis of sexual orientation or other status can result in a 
violation of the right to health.  
Literature suggests that gays and lesbians are on the receiving end of unequal 
treatment from health facilities, and members of the LGBTQ Community 
often feel uncomfortable having to communicate with staff in such facilities. 
The source of the discomfort is that they are scared that they may come out 
unintentionally or receive less favorable treatment from such encounters. 
Those that eventually use health services may not divulge their sexuality and 
this may mean information relevant for treatment is not provided. 
Alternatively, where health care providers know their patient‟s sexual 
orientation, stereotyped views may lead to sub-optimal treatment. 
Furthermore, LGBTQ individuals may be denied other privileges closely tied 
to the right to health such as access to assisted procreation, health benefits for 
family members, LGBTQ sexual education, insurance coverage and so on. 
 

iv. Use of Public Utilities 
Public utilities are “integrated” in terms of gender. In the case of public 
buildings each room would be allocated according to gender, meaning 
that males occupy their own room apart from females. Now, members of 
LGBTQ community face the challenge of non-provision and inclusion for 
the use of such utilities as it contemplates only male and female. 
 

v. Discrimination from Worship 
Undeniably, Nigeria is a secular state but the majority of her citizens are 
Christian. Following from this then, most members of the LGBTQ group 
would be from Christian backgrounds, and they experience 
discrimination from places where they were born and raised and this 
extends to their religious lives. Members of the LGBTQ community suffer 
from gossips, derisions, teasing and other homophobic tendencies from 
church members with whom they worship. Such micro aggressions make 
it difficult for members to worship freely in a country that abhors 
discrimination of whatever kind in terms of religion70 
 
vi. Adoption 

No one, regardless of sexual orientation or gender identity, has a 
fundamental right to adopt a child under international human rights law. 
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The human right to respect for family life does not explicitly include a 
right to adoption.71 
Rather, where States have implemented domestic laws that allow couples 
or individuals to adopt, international human rights treaties require that 
the adoption process does not discriminate on the basis of sexual 
orientation or gender identity. For example, a domestic decision denying a 
member of the sexual minority group‟s adoption application will be 
considered discriminatory if sexual orientation was the basis for the denial. 
 
vii. Persecution 
A Nigerian journalist, Mike Daemon narrated how a gay student in Abuja 
was trapped through an online site and had his mobile phone, two bank 
cards, the sum of N30,000 (aboutUS$150) extorted from him. In 2016, a 33-
year old man described how he and his partner were arrested by the 
police when they were seen cuddling in their car. The police stripped 
them naked and made them lie on the floor and then stamped their backs, 
butts and heads with their boots.72A gay Nigerian activist, Bisi Alimi, born 
in Lagos in 1975 was expelled from the university in 2004 because he is 
gay. After granting an interview on a nation-wide TV show anchored by 
Funmi Iyanda, Alimi almost immediately received death threats, lost his 
home and his job. The TV talk show on the Nigerian Television Authority 
was then subject to censorship after the broadcast. The above gives a view 
of the persecution of the LGBT community in Nigeria. It is also 
unfortunate that society in Nigeria fuelled by religious beliefs continue to 
discriminate against the LGBT community. Christian and Muslim leaders 
take a strong stance against gay marriage with prayers even said against 
homosexuality. 
 
Concluding Remarks 
In recent years, international human rights bodies and civil society have 
taken definitive steps to raise awareness about the problems facing the 
LGBTQ community and advocate for change.  
At the global stage, there is an emerging consensus that sexuality related 
regulations breach the human rights of sexual minorities. The innovative 
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decision of the Human Rights Committee (HRC) of the United Nations 
(UN) in the case of Toonen v Australia73 set the stage for an emerging 
consensus on the modern perception of sexuality. The European Court of 
Human Rights has likewise offered a comparable decision in Dudgeon v 
UK of Great Britain and Northern Ireland,74Karner v Austria,75 and Modinos v 
Cyprus.76 Domestically, numerous courts in various nations have actually 
made landmark choices on the issue of the right of sexual minorities.77 
Currently, Nigerian courts have actually not yet selected the legal rights of 
sexual minorities.78 Nevertheless, the growing agreement in democracies, 
in light of judicial decisions, can work as an inspiration to Nigerian judges 
to tow the very same line of reasoning. 
The government of the Federal Republic of Nigeria should adopt anti-
discrimination legislation that condemns discrimination based on sexual 
orientation or gender identity, adopt all domestic measures to ensure 
domestic implementation of Resolution 275 adopted in 2014 by the 
African Commission of Human and Peoples‟ Rights, establish a 
disciplinary system for police officers and other security agencies who fail 
to investigate or prosecute acts of violence based on real or presumed 
sexual orientation or gender identity, boost the aspiration of Nigeria‟s 
homosexual minorities towards rights recognition, make a great statement 
by entertaining and passing legislative measures that acknowledge the 
dignity of LGBT persons in line with international human rights 
documents like the ICCPR and ICESCR.  
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TRADE UNIONISM IN NIGERIA REFLECTION  
OF PROBLEMS AND PROSPECT 

 

By 
 

M. E. Nwanyanwu* and Mgbamoka Chinagorom** 
 

Abstract 
The importance of trade union in labour relations cannot be 
over emphasized. They play a major role in ensuring and 
guaranteeing stability and industrial harmony between the 
employer and employees. The Nigerian economy is stable 
largely owing to the activities of trade unions laboring 
assiduously to strike a balance between its interest and that of 
management. Labour and management are two bearers of great 
social interests. It is well known that trade unionism all over 
the world emerged for improving the economic, living and 
working conditions of workers.  Workers through their union 
representatives seek to obtain an equitable share in the profits 
made by the employer in order to improve their working and 
living standards out of the wealth they help to generate. This 
article is an expedition on the problems and prospects of trade 
unionism in Nigeria and it considers how it is being practices 
in Ghana and South African in line with international best 
practices. This article is detail on the effects, justifications and 
challenges of Labour Union. 

 
Key words: Trade Union; Employer; Employees/Workers and Strike. 

 
Introduction 
Trade unions play a major role in ensuring and guaranteeing stability and 
industrial harmony between the employer and employees. The stability of 
the Nigeria economy is attributed largely to the activities of trade unions 
labouring assiduously to place a balance between its interest and that of 
management/government. Labour and management/government are 
two bearers of great social interests.  
It is well known that trade unionism all over the world emerged for 
improving the economic, living and working conditions of workers.1 
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Workers through their union representatives seek to obtain an equitable 
share in the profits made by the employer in order to improve their 
working and living standards out of the wealth they help generate.2 
 
The above position has not been different in Nigeria. The primary 
objective of trade union had been an agitation to improve the lot of the 
labour force through improved conditions and terms of service from the 
employer. Trade unionism was basically an agitation which was meant to 
serve as a platform for dialogue with the employer on generally 
employee‟s welfare.  
With the recent development, there seems to be an additional role in the 
basic and fundamental objectives of trade unionism in Nigeria. Trade 
unionism entails playing economic, social and political roles not only to 
the working class but practically it now extends to ordinary Nigerians 
even those who are not gainfully employed particularly as it relates to 
unpopular government policies.  
The new role assumed by trade unions in this 21st Century is not in 
tandem with the statutory definition of trade unions which basically is an 
economic union, the purpose of which is to regulate the terms and 
conditions of employment of workers.  
This article centers on trade unions as the mirror for reflecting onworkers 
welfare and national interest of the nation. It also considers how it is being 
practiced in Ghana and South Africa vis a vis international best practice. 
Activism of trade unionism has awakened the thoughts of Nigerian 
citizens in various ways and literally forced the government being the 
largest employer of labour to imbibe civic and democratic culture in 
dealing with Nigerians and especially her employees.  
 
Overview on the Concept of Trade Union in Nigeria 
Historically, there has been organization of workers in Nigeria before the 
advent of modern trade unionism. The trade unions in the former British 
colonies including Nigeria were not natural developments as in the 
metropolitan countries but rather a creature of the then British colonial 
office. This fact notwithstanding, there is no evidence to show that the 
British government deliberately imported trade unionism in Nigeria but it 
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could be said that the development of trade unions in Nigeria may have 
been influenced by events elsewhere. In the view of Yesufu, the 
experience in Sierra Leone greatly influenced the development of trade 
unionism in Nigeria. According to him the first union was not formed by 
a group of disaffected workers who wanted a platform from which to 
fight for amelioration of grievances or for the improvement of specific 
conditions of employment but rather it was formed just to conform to 
what workers in Sierra Leone has done.3 
Since the right to freedom of association is promoted all over the world, 
Nigeria being a member of the ILO ratified the ILO freedom of association 
and protection of the right to form or join any organization. The African 
Charter on Human and Peoples Rights, 1981 guarantees the freedom of 
association of every law-abiding citizen. The Charter also enjoins member 
state parties to promote and enforce respectively, the rights provided 
under the charter.4 
However, due to the proliferation of trade unions, there was need to have 
a centralized organization of these various trade unions. This led to the 
formation of the Nigerian Labour Congress (NLC) in 1975. This became 
the strong backbone of the other unions. It coordinates the affairs of all 
these unions and these unions are deemed to be affiliated to the NLC.  
 
Analysis of the Legal Framework on Trade Union 
There are various national and international legal frameworks on the 
development of trade union. 
  
Legal Framework on Trade Union 
The legal framework consists of the laws regulating the trade union 
activities in Nigeria. 
 
a. Constitution of the Federal Republic of Nigeria, 1999 (as amended) 
Since the attainment of independence in 1960, the Constitution has always 
guaranteed freedom of association. The Nigerian constitution aptly 
provides that every person shall be entitled to assemble freely and 
associate with other persons, and in particular he may form or belong to 
any political party, trade union or any other association for the protection 
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of his interests.5 This position of the law has been upheld by the National 
Industrial Court in the case of Management of Harmony House Furniture 
Company Limited v National Union of Furniture, Fixtures and Wood Workers.6 
However, the fundamental right to form trade unions is not an absolute 
one. The constitution provides for derogation on grounds of public safety, 
public order, public morality or health, in the interest of defence or for the 
purpose of protecting the rights and freedom of other persons.7 
Apart from the Constitution, other legislation such as the Labour Act 
which regulates protection of wages, contracts of employment and terms 
and conditions of employment of the Nigerian worker restate the right of 
a worker to associate or take part in trade unionism. The Labour Act 
provides that no contract of employment shall make it a condition of 
employment that a worker shall not join a trade union or shall relinquish 
membership of a trade union or otherwise be dismissed on grounds of 
activities associated with trade unionism.8 
 
The National Industrial Court (NIC) by virtue of Section 7(1) of the 
National Industrial Court Act 2006 was vested with exclusive jurisdiction 
in civil cases relating inter alia to „labour, including trade unions and 
industrial relations, environment and conditions of work, health, safety 
and welfare of labour, and matters and so on. The jurisdiction of the court 
was extended by virtue of the section 254 (C) (1) of the constitution, to 
include other jurisdiction that may be conferred by the National 
Assembly. The exclusive jurisdiction of the National Industrial Court to 
hear and entertain trade dispute, inter and intra union disputes was 
affirmed in the case of Udoh v OHMB.9 
 
b. Trade Unions Act 1973 
This Trade Unions Act was specifically enacted to regulate the conducts 
and operations of trade unions in Nigeria. The Trade Unions Act,10 sets 
down the procedure for registration by trade unions and its benefits 
thereof, union rules, names trade unions are prohibited from using, 
dissolution of trade unions, membership, recognition, merger of trade 
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unions, formation of federation of trade unions, accounts and returns and 
immunities to civil and criminal liabilities.  
The Trade Unions Act provides for the modus operandi of trade unions in 
Nigeria.  Every worker who applies for admission into the appropriate 
union cannot be denied membership. Section 12 (2) of the Act criminalizes 
any attempt by anyone to prevent any worker from joining a trade union 
through which only his interest can be fully realized.  
 
c. Trade Unions (Amendment) Act 2005 
Preceding to the enactment of this Act, many reasons have been advanced 
that necessitated the promulgation of the Trade Union Amendment Act of 
2005. The Act amended the Trade Unions Acts of 1978 and 1996 as 
amended to further bring about among other things, the democratization 
and liberation of Labour movement and trade unionism in Nigeria and 
through the expansion of opportunities such as the registration of Central 
Labour Organisations and the granting of freedom to employees to decide 
which unions they wish to join.11 
It is important to note that the Trade Unions Amendment Act of 2005 does 
not replace the principal Act which is known as the Trade Union Act.  The 
affected areas included areas of voluntarism12, payment of due13, 
collective bargaining,14 representation,15 ban on strike or lock-out16, 
registration of more central labour organisations17 and personal freedom 
(non-compelling Act). 
The amendment Act of 2005 broke the monopoly of the Nigeria Labour 
Congress. The Nigeria Labour Congress and the Trade Union Congress 
are now the only parallel central labour organisations in Nigeria and they 
are to represent the workers at the tripartite bodies.  
 
d. Trade Disputes Act 1976 
The Trade Disputes Act,18 gives the parties the freedom to negotiate on 
their own or under a mediator failure of which the Minister of labour is 
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empowered to intervene in an industrial dispute with the object of 
promoting settlement by reconciliation.  
The inability to force any of the parties to come to terms with their 
opponents or compel obedience to the adjudication of a peace maker had 
created a lacuna in the process of industrial relations. Therefore, 
legislation had to be explored as a means of bringing about a change of 
attitude to industrial negotiation. The Trade Dispute Act introduced 
compulsion in the settlement of labour disputes in Nigeria. The TDA is the 
grundnorm for dispute resolution involving trade unions in Nigeria. 
 
e. Trade Disputes (Essential Services) Act, 1976 
This Act empowers the President to proscribe any trade union or 
association the members of which are employed in any essential service if 
such union or association has been engaged in industrial unrest or acts 
calculated to disrupt the smooth running of any essential service.19 
A union so proscribed is required to submit its certificate of registration to 
the Registrar of Trade Unions within 14 days and ail properties of the 
union are forfeited to the Federal government. The Act also abrogate the 
right of members of the union to form or join another union until a 
minimum period of six months has lapsed.20 
 
f. Labour Act 1974 
The Labour Act was enacted in 1974 with subsequent amendments to 
bring it in tune with present employment realities.21 However, the 
provisions of the Labour Act remain a mere restatement of the English 
common law principles.22 
When it comes to issues on trade unions, the Act provides for deductions 
by the employer from wages of all members of registered and recognized 
trade unions for the purpose of paying contributions to the trade union so 
recognized, but a worker may contract out of the system, in writing and 
where he had done so, no deduction shall be made from his wages in 
respect of such contributions.23 

                                                           
19

 Trade Disputes (Essential Services) Act, s 1. 
20

 Ibid., s 4. 
21

Labour Act, Cap L1, LFN, 2004. 
22

 I N E Worugji and E I Akpan, 'Security of Employment Under Nigerian Labour Law: The Need for 
a New Face of the Law' [2010](6)(1) Nigerian Bar Journal, 116; E E Uvieghare, Labour Law in 
Nigeria (Malthouse Press 2001) 23. 
23

 LA, Cap L1, LFN, 2004, s 5(3)(a) and (b) 



The Journal of Law and Policy      Volume 2, Issue 3, 2022 
 

49 

 

Comparative Analysis of the Legal Framework of Ghana and South 
Africa Laws 
 

1. Ghana 
This article examines the laws of Ghana in relation to the subject matter 
for the purpose of drawing lessons from the practice in Ghana. 
 

i. Constitution of Ghana, 1992 
The Constitution of Ghana, 1992, came into force on 7 January 1993 and 
was amended on 16 December 1996. Section 12(2) states that “Every 
person in Ghana, whatever their race, place of origin, political opinion, 
colour, religion, creed or gender shall be entitled to the fundamental 
human rights and freedoms of the individual contained in this Chapter 
but subject to respect for the rights and freedoms of others and for the 
public interest”.  
The right to freedom of association in Ghana is guaranteed in chapter 5 of 
the Constitution, which deals with fundamental human rights.24 It 
provides that “all persons shall have the right to freedom of association, 
which shall include freedom to form or join trade unions or other 
associations, national and international, for the protection of their 
interests”.25 Section 24 lays down economic rights, including the right to 
work under satisfactory, safe and healthy conditions and to receive equal 
pay for equal work; it‟s also states, among other things, that: “Every 
worker has the right to form or join a trade union of his choice for the 
promotion and protection of his economic rights and social 
interests”.26 The Constitution permits restrictions if reasonably necessary 
in the interest of national security or public order, or for the protection of 
the rights and freedoms of others.27 
 

ii. Labour Act, 2003 
This Act was passed by Parliament and received Presidential Assent on 
the 8th of October 2003. Act 651 consolidates previous legislation on 
Industrial Relations and was intended to be user friendly such that the 
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majority of labour related regulations are now found in one enactment.28 
The Labour Act consolidates and updates the various pieces of former 
legislation, and introduces provisions to reflect ratified International 
Labour Organisation Conventions. The Labour Act covers all employers 
and employees except those in strategic positions such as the Armed 
Forces, Police Service, Prisons Service and the Security Intelligence 
Agencies. 
The Labour Act29 state that every worker has the right to form or join a 
trade union of his or her choice for the promotion and protection of 
his/her economic and social interests. The Labour Act further adds that 
“two or more people in the same undertaking may form or join a trade 
union”.30 
 

2. South Africa 
This article will examine laws of South Africa for the purpose of drawing 
lessons. 
 

i. Constitution of the Republic of South Africa, 1996 
The Constitution of South Africa,31 was adopted on 10 May 1996 and came 
into effect on 4 February 1997. South Africa is a State founded on the 
principles of a constitutional democracy.32 Apart from the more commonly 
accepted fundamental rights contained in the Constitution, labour rights, 
social security rights and the right to just administrative action has also been 
enshrined. 
The Constitution states that every trade union has the right to form and join a 
federation.33  The Constitution further provides that every worker has the 
right to form and join a trade union, participate in the activities and 
programmes of trade unions, and to strike,34 „every employer‟ has the right 
„to form and join an employer‟s organisation‟35 and „every trade union, 
employer‟s organisation and employer has the right to engage in collective 
bargaining‟.36 Under the present system, the civil High Court shares 
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jurisdiction with the Constitutional Court in disputes concerning 
constitutional principles. This has prompted the Constitutional Court, in the 
Pharmaceutical Manufacturers Association of SA,37 to hold that there „is only one 
system of law. It is shaped by the Constitution which is the supreme law, and 
all law, including the common law, derives its force from the Constitution 
and is subject to constitutional control‟. 

 
ii. Labour Relations Act, 1995 

Trade union rights are specifically provided for in chapter two of the Labour 
Relations Act (LRA). This is done through providing trade unions with 
certain organisational rights dependent on whether the union, or two or more 
unions acting jointly, can prove that they are the majority union(s) in the 
workplace, or if not the majority, at least sufficiently representative of the 
workers in the workplace. Within the realm of the LRA certain institutions 
were also created to further the goals of reducing industrial relations conflict 
and the protection of the rights of both employers and employees.38 These 
institutions include the National Economic Development and Labour Council 
(NEDLAC), the Labour Courts of South Africa, and the Council for 
Conciliation, Mediation and Arbitration (CCMA). 
In multiple trade union environments collective agreements concluded 
between majority unions and employers can be extended to both minority 
union members as well as those members who are not affiliated to any union. 
The LRA in support of the majoritarian framework and union structure 
favours larger trade unions.39 The LRA has been viewed as favouring larger 
unions and conferring distinct advantages on unions with majority support at 
the establishment or industry level.40 The LRA unequivocally promotes the 
policy choice of majoritarianism, in furtherance of orderly collective 
bargaining and the democratisation of the workplace.41 The majoritarian 
model aims to minimize the proliferation of trade unions in a single 
workplace and to encourage the system of a representative trade union.42 
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International Legal Framework 
This subheading deals with the laws that regulate trade unionism at the 
international level. 
  

i. Universal Declaration of Human Rights, 1948 
The Universal Declaration of Human Rights is a fundamental basic 
document in the field of human rights. With its adoption on 10 December 
1948, the General Assembly of the United Nations launched an ongoing 
process aimed at developing a comprehensive framework for the 
promotion and protection of human rights. The right to form trade unions 
is regulated by the United Nations.43 
 

ii. International Covenant on Economic, Social and Cultural Rights 
1966 

The right to form and to join trade union is subject to the International 
Covenant on Economic, Social and Cultural Rights of 1966. The contracting 
countries to the Covenant undertake to ensure "The right of everyone to form 
trade unions and join the trade union of his choice, subject only to the rules of 
the organization concerned, for the promotion and protection of his economic 
and social interests." No restrictions may be placed on the exercise of this 
right other than those prescribed by law and which are necessary in a 
democratic society.44 
 

iii. ILO Convention No. 87 on Freedom of Association and 
Protection of the Rights to Organize, 1948 

The Convention no. 87 on Freedom of Association and Protection of the 
Rights to Organize adopted in 1948 is a fundamental norm for international 
protection of trade union freedoms. Its main objective is to determine free 
exercise of workers‟ and employers‟ rights to organize, regardless of the 
differences in the manner of their organization so they can implement and 
ask for their rights and interest as better as possible. This Convention 
determines also their right to form trade unions as their organizations and the 
freedom of action. "Workers and employers, without distinction whatsoever, 
shall have the right to establish and, subject only to the rules of the 
organization concerned, to join organizations of their own choosing without 
previous authorization."45 
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Legal Analysis of the Problems of Trade Unionism in Nigeria 
Traditionally, trade unions are usually constituted for the prime purpose 
of regulating the terms and conditions of employment of workers. 
Regrettably they are not without challenges which are identified 
hereunder.  
 

a. The Rule Book 
The Rule Book contains the Union rules. The Rule Book contains the right 
of expulsion; such a right cannot be implied in the rules if it has not been 
expressly embodied in them. The rules must be strictly followed. Thus, 
where a member of the union is in default of payment of dues, the union 
possesses the power to expel such member for non-payment of dues. 
 

b. Exemptions from Membership 
No person under the age of 16 years may be a member of a Trade Union. 
The rules of a union may however exclude persons of other ages and such 
rules will be valid. However, an infant of 16 years or above may join a 
trade union unless the rules of the union provides otherwise but such an 
infant may not be an official of a Trade Union, but may unless to the 
extent that the rules of the union provide otherwise enjoy all the other 
weights of membership and may sign any agreement or other documents 
and give any receipts to be signed or given as the rules of the union may 
require or for the purpose of the TUA or the regulation made 
thereunder.46 
 

c. Statutory Immunity 
The Trade Union Act 2004 gives statutory immunity in Nigeria to Trade 
Unions and workers from tortuous liability for any act committed in 
contemplation or furtherance of a trade dispute. The scope of protection 
by the Trade Union Act covers the tort of inducing breach of contract, the 
tort of intimidating, and interference with trade or business. In the case of 
breach of contract, the Trade Union Act provides that an act done by a 
person in contemplation of or in furtherance of a trade dispute shall not be 
actionable in tort on the ground that it induces some other person to break 
a contract of employment.47 

                                                           
46

 TUA, 2004, s 20 (1) and (2). 
47

Ibid, s 44 (1) (a). 



The Journal of Law and Policy      Volume 2, Issue 3, 2022 
 

54 

 

However, the protection afforded by section 44 (1) of the Trade Unions 
Act is subject to some qualifications. In the first place, such a defence can 
only avail a Trade Union when the tort is committed when a trade dispute 
is contemplated or furthered. Secondly, the contract breached by the 
inducement must be a contract of employment. Breach of any other 
contract seems not protected. More importantly, the Act only protects the 
inducer from liability resulting from inducing a breach of contract; it does 
not protect the contractual party induced to break his contract. Thirdly, 
where the means of inducement involves some other torts, such as deceit, 
slander or threats of violence, section 44(1) (a) of the Trade Unions Act 
does not give protection to such torts.48 In Ojo v Balogun & Ors,49for 
example, where members of a Trade Union constituted themselves into a 
nuisance by barricading the entrance to the residence of the plaintiff, the 
court held that the action was not protected by section 44 of the Trade 
Unions Act. 
 

Political Interference 
In Nigeria, trade unions were not originally formed for political 
purposes.50 Political activities crept in later for obvious reasons not 
necessarily because of the political ambitions of Union Leaders. At the 
inception of Trade Unionism, Nigeria was under the Colonial Rule of 
Britain. Very few Nigerians were in the Legislature and even those few 
were not in a strong position to „attack‟ the government on economic and 
political issues. Nigerians therefore were left with two platforms on which 
to “attack” the “Colonial Oppressors”. The platforms were the Trade 
Unions and the Newspapers”. 
Politicization and marginalization of labor unions by government 
contradicts Nigerian trade union laws with Government springing forth 
labour policies that weaken labour dynamism. In a country where 
everything is grist to the politician‟s mill, it is not surprising that 
politicians should also “use” trade unions for their selfish ends. This is 
especially true of labour unions in Nigeria both at the federal and state 
levels.51 
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d. Factionalisation 
Another challenge of trade union in Nigeria is factionalisation. In fact, 
union disunity has reached the all-time high that even people in the street 
are aware that trade unions leaders are divided and are fighting for their 
own immediate material wealth and benefits instead of the total welfare of 
the union members. This has started for a long time and has been 
aggravated with time, and more divisions is likely to be witness if genuine 
efforts are not put in place to check and stop the ugly incidence. Today, 
trade union is divided along many lines such as political and tribe lives.52 
In Nigeria today, the Nigerian Labour Congress, which is the umbrella 
body of all labour unions has at different times paraded different National 
executive officers with these groups claiming to represent the interest of 
the Nigerian workers. In some instances, the different executive groups 
will mark different union National programmes or activities at different 
venues. Worse still, these different factions have failed to see common 
grounds to come together to fight for the common interest and issues 
affecting the union members.53 
 
Legal Analysis of the Prospects of Trade Unionism in Nigeria 
As a subject of the social system, the industrial relations system with 
overlapping segments on the political and economic subsystems is 
dynamic in nature. The future prospects of the labour movement are to be 
sure determined by its past history but they are effectively being shaped 
in the present tense and its current condition. There are, generally five 
major substantive issues which are at the heart of the workers‟ quest in 
uniting. These issues include: wages and other material remuneration; 
working conditions; job security; working time and; respect and dignity. 
Trade unionism is the drive that quest for improvements in these 
substantive issues.54 
Recent activities within the labour movement worldwide have focused on 
issues such as seeking reforms in labour legislations, promoting worker 
safety and health, improvement in the quality of life as well as product 
quality and more worker‟s participation in the affairs of the organization. 
In spite of being a veritable vehicle for addressing fundamental issues 
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affecting their members,55 trade unions are today faced with various 
challenges both internally and externally. At the internal front, they are 
confronted with poor leadership, inadequate union funds and their 
mismanagement, inactivity and insensitive to members interest and 
internal squabbles.56 On the other hand, Ade-Ajayi57 believes that trade 
union have not lived up to societal expectations. 
The greatest challenge trade unions are facing are in the area of external 
relations. The inevitable interaction with its environment/society poses 
the greatest impediment to union growth and development. This has been 
manifested in recent times in the globalization process and the enabling 
legislations/activities that accompany it. It is obvious that the main source 
of labour power has been the strike weapon. Worldwide, this weapon has 
been witted down through various legislations of sovereign states and 
activities of business corporations. These corporations have installed new 
structure of production which makes them not to depend on one factory 
and one workforce for production any longer.58 Furthermore, the new 
international division of labour as foisted by the Transnational 
Corporation (TNCs)has become more flexible such that capital migrate in 
search of cheap labour while preventing labour from holding capital to 
ransom through a strike action. This has considerably reduced the power 
of unions to effectively organize locally. Scholte,59 opines that the TNCs 
have succeeded in this because they are not accountable to the 
government. Their sovereign status enables them to deploy their capital 
for maximum profits and the type of employment policy they prefer. In 
addition, the TNCs have strengthened themselves by creating an 
adaptable or flexible workforce that can quickly respond to changes in 
market demands. 
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Conclusion  
The right to belong to a trade union is a fundamental right of every 
worker.  Trade unions constitute the mouthpiece for the struggle for social 
justice and for the rights of the working people in the world. International 
human rights instruments to which Nigeria has ratified do claim 
fundamental status for the right to membership of trade unions. A trade 
union is an organization of workers who have banded together to achieve 
common goals such as protecting the integrity of its trade, achieving 
higher pay, increasing the number of employees an employer hires, and 
better working conditions. 
Trade unionism has been an indispensable factor in ensuring and 
guaranteeing stability and industrial harmony between the employer and 
labour. Trade Unions played pivotal roles in ensuring the free flow of 
goods and services to the Nigerian public which keep the Nigerian 
economy afloat. The Nigeria economy is stable largely owing to the 
activities of trade unions labouring assiduously to strike a balance 
between its interest and that of management.  
 
Recommendations 
i) This article recommends that further amendment should be done on 

the Trade Union Act in order to include persons in the police, prison 
and armed forces as well as those in the customs preventive services 
so that their interest can be fully realized. 

ii) Trade union should create a level playground for all members to take 
part in the decision-making machinery of the unions. They must 
present a strong united front since multiple unions dilutes the power 
of unions and reduces their effectiveness. 

iii) Trade unions should strive to checkmate the issue of corruption 
bedeviling it. This has a serious negative impact on its image in the 
eyes of Nigerians. The leadership of the various trade unions should 
promote internal democracy within them. 
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THE ROLE OF CULTURE AND POVERTY IN THE PREVALENCE  
OF CHILD LABOUR IN NIGERIA 

 

By 
 

Lawrence O. Ewhrudjakpo* 
 

Abstract 
Child labour, child abuse and child maltreatment have produced 
adverse effects both physically, mentally and otherwise, thus 
birthing great concern to the international world and this has led to 
a resolve by individuals, government and non-governmental bodies 
to combat this threat posed by this phenomenon and to put into 
consideration the casual factors and furthermore, proffer solutions. 
This menace though practiced globally but it is prevalent in 
developing countries like Nigeria. Various forms of child labour have 
been documented in Nigeria, including street hawking, street begging, 
domestic staff, child prostitution and pornography, debt bondage, 
selfdom, child trafficking, and employment in the commercial, 
agricultural, industrial, and mining sectors. Although several 
scholars have proposed different explanations for child labour in 
Nigeria, this study looked at the influence of culture and poverty in 
the incidence of child labour in Nigeria. This paper which adopted 
the doctrinal research approach recommends that child rights-related 
legislation be domesticated and that the child rights enshrined in 
Chapter II of the Federal Republic of Nigeria's 1999 Constitution be 
updated to become fundamental human rights. It also recommended 
that all children receive compulsory education, that poor families be 
provided with social security, that adequate behaviour change 
communication be provided to break down some cultural barriers 
that encourage child labour, that a specific special child protection 
agency be established to enforce child rights, and that child rights 
issues be moved from the Concurrent Legislative list to the Exclusive 
Legislative list to ensure uniformity in the protection, promotion, 
and enforcement of child rights. It also proposed harsh penalties for 
anyone who violates children's rights, all in the hopes of lowering 
the frequency of child labour in Nigeria. 

 
Key Words: Child; Child Rights, Poverty, Culture and Child Labour. 
 

Introduction 
Child labour has been identified as a pervasive problem throughout the 
world especially in developing countries.1 In fact, child labour is now an 
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issue of International and Local concerns2 because child labour practice 
has become a global phenomenon that has drawn the attention and a 
cause of concern to various societies, institutions and nations.3 Indeed the 
prevalence of child labour is one of the most important problems 
currently confronting the world.  
In the light of the above, various international rights organisations, 
including the International Labour Organization (ILO), the United 
Nations Children's Emergency Fund (UNICEF), and others, have 
expressed alarm about the endemic nature of the situation. Despite the 
fact that the threat of child labour appears to be universal or global, it 
appears to be more common in some continents and countries than others. 
Available reports further suggest that the incidence of child labour in 
Nigeria has assumed a well decorated alarming dimension as the Nigerian 
Forum on the Rehabilitation of Street Children (NFRSC) stated that about 
13 million children in Nigeria live and roam the street.4 It is equally 
reported that over 15million or about 70 per cent of children are trafficked 
5 and some between the ages of 5-14years engaged in child labour.6 The 
above suggests that child labour incidence is quite prevalent in Nigeria 
despite the several legislations7 and organisations that have being set up 
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to chalk some successes.8Child labour is reported in States like Ondo, 
Ekiti, Kwara, Lagos, Imo, Anambra, Cross River, Rivers, Borno, Benue, 
Edo, Kaduna, Kano among others.9 This study will attempt to examine the 
role of poverty and culture in the prevalence of child labour in Nigeria 
and make some recommendations that would help reduce the incidence of 
child labour. 
Although the issues of children's rights, particularly child labour, have 
largely remained in the realm of academic rhetoric and conjectures 
because children were largely regarded as the property of the parents who 
could deploy them for any purpose; however, following the atrocities of 
WWII and other intervening factors, particularly the enactment of the 
Convention on the Rights of the Child, a lot of fuel has been made 
available to fire the engine of protection of children's rights.10 It is 
imperative to establish that, Nigeria, as a member of several international 
organisations such as the United Nations and the International Labor 
Organization that enforce children's rights, particularly the right against 
forced labour, has not only ratified most of the legislation dealing with the 
issue, but has also domesticated most of the international instruments as 
required by the 1999 Constitution (As Amended). In addition, various 
local regulations have been implemented to reduce child labour. Similarly, 
various organisations and institutions have been established to address 
the issue of child labour; but, despite all of these coordinated efforts, child 
labour persists in Nigeria, as acknowledged by several international 
groups and experts.11 
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Furthermore, research indicates that a large number of children in Nigeria 
are still exposed to various forms of child labour such as hawking, 
begging, agricultural labour, debt bondage or bonded labour, domestic 
staff, child and sexual abuse, trafficking, and forced labour. Indeed, 
according to UNICEF, around 11 million Nigerian children of school age 
are out of school, a figure verified by the 2015 Global Monitoring Report 
(GMR) that Nigeria has the highest number of out-of-school children in 
the world. The preceding demonstrates that there are numerous 
dimensions and reasons of child labour that merit investigation. The 
United States (US) Department of Labor confirmed the presence of child 
labour in Nigeria when it reported that minors are active in agriculture.12 
 
Conceptual Frameworks 
The concept of child labour has been a focal report in a lot of global 
discourse as there exists various concepts, diverse perspectives of what 
the child labour should represent. This study would basically consider 
quite a few basic literatures on certain concepts used in the paper. 
 
Child 
A Child is defined as any person under the age of majority.13 Similarly, a 
child is also regarded as a person between the period of infancy and 
youth.14Ayua opined that a child is a natural person who is an offspring of 
another either by birth or adoption from the moment of birth until the 
attainment of majority15 while the Hornby Dictionary defined a child as a 
person boy or girl from birth to the age of full development.16 Though the 
above definitions are quite concise but they appear vague because of their 
failure to specify the majority age. However, both the Convention on the 
Elimination of Child Labour and African Charter on the Welfare and 
Right of the Child (ACWRC) in Article 2 respectively defined a child as a 
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person under the age of eighteen years.17 Again, this definition has some 
objectors because it subjected the final determination of who is a child to 
the domestic legislation of the State Parties especially the Convention.18 
 
Child Rights 
Child rights are those rules that are designed to safeguard and care for a 
child's specific requirements in order for them to grow up in a family 
context, an atmosphere of happiness, love, and understanding. Children's 
rights are peculiar norms for children that all Member States of the United 
Nations have an obligation to protect, promote, and enforce with the full 
participation of children as they have some duties to discharge and in 
light of the fact that children's rights have moved from mere possession to 
participation as a vulnerable member of the family, as stated above.19 
 
Poverty 
Furthermore, poverty manifests in various forms which may include use 
of children to raise income, social discrimination, exclusion from decision 
making processes, feeling of hopelessness, irrational thinking, inferiority 
complex and mental retardantness.20 From the various definitions 
considered and the manifestations of poverty it seems poverty is most 
likely to contribute to child labour as lack in a family usually necessitate 
that all members of the family get involved to increasing the family 
income.21 
 
Child Labour 
Children were very profitable assets since their salary was low, they were 
less likely to strike, and they were easily managed. Child labour is 
exacerbated by socioeconomic inequities and a lack of access to education, 
among other factors. Religious and cultural values can be both misleading 
and concealing when it comes to defining the limits of child labour. Child 
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work stunts children's physical, intellectual, and emotional development. 
The term "child labour" is frequently characterised as work that deprives 
children of their youth, potential, and dignity, and is destructive to their 
physical and mental development. It refers to employment that is 
intellectually, physically, socially, or morally hazardous to children and 
interferes with their education by denying them the opportunity to attend 
school, forcing them to leave school early, or compelling them to combine 
school attendance with excessively long and heavy work.22 
 
Legal Framework 
The legislation that are germane to this paper are as follows: 
 
Child Rights Act  
The Child's Rights Act of 2003 is notable for not only harmonising the 
existing categories of children and young people, but also clearly defining 
what constitutes child labour and consolidating the many international and 
regional children's rights legislations that Nigeria has ratified.23 
One provision of the Child’s Rights Act which dealt with the issue of child 
labour is Section 28 which listed a lot of exceptions. The section provides as 
follows:  

1. No child shall be: 
(a) Subjected to any forced or exploitative labour; or  
(b) Employed to work in any capacity except where he is employed by 

a member of his family in light work of an agricultural, 
horticultural or domestic character; or   

(c) Required in any case to lift, carry or move anything so heavy as to 
be likely to adversely affect his physical, mental, spiritual, moral 
and social development; or  

(d) Employed as a domestic help outside his home or family 
environment.  

2. No child shall be employed to work in an industrial undertaking and 
nothing in this sub-section shall apply to work done by children in 
technical schools or similar approved Institutions if the work is 
supervised by the appropriate authority.  
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Despite the fact that the rules of Section 28 of the CRA are extremely 
detailed, there are several loopholes that may encourage child labour. For 
example, Section 28(2) of the Act prohibits all sorts of industrial 
undertakings while yet allowing such work to be done if it is carried out 
in a technical school or similar approved institution and overseen by the 
relevant government. The implication is that a youngster can be involved 
in industrial employment and exposed to long hours and hazardous work, 
both of which are considered child labour. 
 
Labour Act 
The Labour Act Cap LI LFN 2004 is another piece of national legislation 
that addresses the issue of underage labour. Despite this, sections 53–63 of 
the Labour Act dealt extensively with the subject of underage labour.24 
Section 59 provides as follows: 

1. No child shall: 
a. Be employed or work in any capacity except where he is 

employed by a member of his family in light work of an  
agricultural, horticultural, or domestic character approved by 
the ministry or 

b. Be required in any case to lift, carry or move anything so heavy 
as to be likely to injure his physical development. (Type the full 
provision).25 

A peculiar examination of the provisions of the Labour Act reveals a 
significant replication of the CRA, particularly in the areas dealing to child 
labour. As Aja Nwachuku correctly said, the Labour Act reiterated the 
provisions of the Child's Rights Act, particularly sections 28(1)(b), (c), and 
28(2), and included additional provisions to that effect. Regrettably, 
notwithstanding the exquisiteness of the Labour Act's provisions, it did 
not spare itself a breathless academic march to prevent child labour. For 
example, Section 59(3) of the Act states that a young person under the age 
of fourteen (14) years may only be employed: 

a. On a daily wage; 
b. On a day to day basis; and  
c. So long so he returns each night to the place of residence of his 

parents or guardians or a person approved by his parents or 
guardians. 26 
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Trafficking in Persons (Prohibition) Enforcement and Administration Act 2005 

The trafficking in persons Prohibition Act is not only comprehensive but 
also provides enforcement mechanisms and institutional framework.27 
Although, the Act just like the CRA, and the Labour Act made quite an 
elaborate list of what constitutes trafficking in persons. In particular, in 
section 369 (3), (4),(5) it prohibits the practice of debt bondage and 
selfdom. However these practices are still very common in rural and some 
urban areas where poor income families who are laden by debt burden 
give their children out to work or render other forms of services until the 
amount owed is fully paid.28  In addition there are still regular reports of 
trafficking of persons especially to Europe from Nigeria which suggest a 
failure of both legislation and enforcement,29 
 

African Charter on the Rights and Welfare of the Child (ACRWC) 1999 
The African Child Charter has made some far reaching provisions to protect 
children’s rights. However, for the purpose of this study we shall be 
considering only 4 Articles in the Charter. Article 2 defines a child to mean 
every human being below the age of 18years. This definition is very apposite 
because it leaves no room for conjecture or to the caprices of the States Parties 
to determine who is a child. Unlike some other legislation especially the ILO 
Convention, the Child’s Convention which gave States Parties the obligation 
to determine the age of a child.  
This no doubt makes easy enforcement of the rights of any person who is 
regarded as a child within the African Continent without subjection to 
prevailing legislation in any Member States. Article 12 of the African Child’s 
Charter provides that; 

1. States Parties shall recognize the right of the child to rest and leisure, 
to engage in play and recreational activities appropriate to the age of 
the child and to participate in cultural life and the arts. 

2. State Parties shall respect and promote the right of the child to fully 
participate in cultural and artistic life and shall encourage the 
provision of appropriate and equal opportunities for cultural, artistic, 
recreational and leisure activity. 

                                                                                                                                                               
26
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27
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Although, the above provision is well couched, its enforceability is not 
only quite a challenge but also impracticable because of its vagueness, lack 
of sanction against violating States Parties, weak enforcement mechanism 
and the tendency of precedence of subsistence over any other 
consideration,30 because in the African context the priority is given to 
existence not pleasure and leisure. Even where children are sent out for 
apprenticeship the reality is that they undertake more of domestic work 
more than they learn.31 
 
Council of Europe Convention on Action against Trafficking in Human 
Beings 
Encouragingly, the Europe Convention on trafficking adopted the 
definition of the Palemo Protocol hook, line and sinker in Article 4. It 
states that; 
For the purposes of the convention; 

(a.) Trafficking in human beings “shall mean the recruitment, 
transportation, transfer, harbouring or receipt of persons by 
means of the threat or use of force or other forms of coercion, of 
abduction, of fraud, of deception, of the abuse of power or of a 
position of vulnerability or of the giving or receiving of 
payments or benefits to achieve the consent of a person having 
control over another person for purpose of exploitation. 
Exploitation shall include, at a minimum, the exploitation of the 
prostitution of other or other forms of sexual exploitation, force 
labor or services, slavery of practices similar to slavery, 
servitude or the removal of organs. 

 
Nevertheless, the European convention on trafficking also has some 
pitfalls. These includes but not limited to lack of enforceability. Despite 
the elaborate provision contained in Article 8 of the European convention 
on trafficking, the issue of human trafficking is still very prevalent in 
Europe.32 
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International Legal Frameworks 
After considering certain national, foreign, and regional legal frameworks 
that address the topic under consideration in this study, the next academic 
ridge we will cross is an assessment of several international legal 
frameworks that prohibit child labour. 
 
ILO Convention 
This convention did not only define who is a child and what is child 
labour but is also stated the minimum working age for persons. Equally, 
Article 2 of the ILO Convention No 78 of 1946 states that children and 
young persons under 18 years of age shall not be admitted to employment 
or work in non-industrial occupation unless they have been found fit for 
the work in question by a thorough medical examination.33 
Furthermore, the ILO Convention No. 182 of 1999 on the worst form of 
child labour in Article 2 defined a child to mean all persons under the age 
of 18years. It went a step further to list the worst form of child labour 
which includes all forms of slavery or practices similar to slavery such as 
the sale and trafficking of children, debt, bondage and serfdom and forced 
or compulsory labour including forced or compulsory recruitment of 
children for use in armed conflicts.34 
Surprisingly, the convention35 left the determination of work that is 
damaging to the provision of national laws and regulations or by a 
competent authority to the discretion of a competent authority. This, 
without a doubt, is a get-out-of-jail-free card for nations with a history of 
the worst types of child labour, because such governments cannot be 
conscientious enough to create rules that would be in conflict with and 
contradictory to their practise of child labour. In truth, child labour (work) 
is not regarded 'evil' in many civilizations, particularly in poor and largely 
rural ones; rather, it is part of the socialisation process that progressively 
introduces the child into work activities and teaches the child survival 
skills.36 
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UN Conventions on the Right of the Child 
The United Nations Convention on the Rights of the Child (UNCRC), 
which was approved in 1989 and entered into force on September 2, 199037 
when the needed Member States ratified it, is the second international 
legal framework we will cover throughout this study. Without a question, 
this is one of the most comprehensive pieces of international legislation 
protecting children's rights. In Article I of the Child's Convention, a child 
is defined as any human being under the age of 18 unless majority is 
granted earlier by the law relevant to the child. Despite the fact that this 
term is in line with the ILO definition, the Nigerian CRA definition has its 
own study definition. 
However, because of the subjective nature of its definition of a child, it is 
too broad to be enforced across all States Parties. This is due to the fact 
that the average age of the population varies by country. Furthermore, 
Article 4 of the Agreement stated that State Parties must take all necessary 
legal, administrative, and other steps to ensure the implementation of the 
economic, social, and cultural rights recognised in the convention. 
Without a question, the two essays are lengthy and appear to cover a wide 
range of topics. Nonetheless, the inclusion of extended family members, 
guardians, and other legally authorised persons and the community to 
defend the rights of the child appears to be toothless bulldog provisions 
because, in practise, these are the persons alleged to be subjecting minors 
to child labour. 
Similarly, Article 19 states that States Parties must take all necessary 
legislative, administrative, social, and educational measures to protect 
children from all forms of physical or mental violence, injury, abuse, 
neglect or negligent treatment, maltreatment or exploitation, including 
sexual abuse, while the child is in the care of their parents, legal 
guardians, or anyone else. Again, the draftsman's deficiencies and 
imperfections were not spared in this provision of the child's convention. 
It did not, for example, impose repercussions if States Parties failed to take 
such legal, administrative, social, or educational measures to protect 
children. This could explain why Nigeria took so long to implement the 
CRA, and why some Nigerian states have failed to domesticate it despite 
the fact that it has been in force since 1990.38 
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Optional Protocol on the Sale of Children, Child Prostitution and Child 
Pornography 2002 
The optional protocol on the sale of minors, child prostitution, and child 
pornography, also known as the ‘Optional Protocol’39 is another 
international legal framework that we will analyse in depth for the 
purposes of this study. It was established by the United Nations in 2000, 
went into force in 2002, and had been ratified by 176 countries as of 2009. 
The subject of child trafficking, child prostitution, and pornography was 
the exclusive focus of this procedure. In particular, it defined child sale as 
any act or transaction in which a child is transferred from one person or 
group of people to another for remuneration or any other form of 
consideration; it also defined child prostitution as the use of a child in 
sexual activities for remuneration or any other form of consideration; and 
it defined child pornography as any representation by whatever means of 
a child engaged in real or stimulated explicit sexual activity for 
remuneration or any other form of consideration.40 However, the optional 
procedure, like any legislation dealing with the issue of child labour, has 
certain limits. This is due to the fact that its terms are too ambiguous to be 
enforced. It has, for example, forbidden the transfer of a child from one 
person to another for remuneration or any other reason. This is impossible 
because it tries to force children to stay with their parents instead of going 
to stay with other family members who are rich enough to care for them in 
metropolitan regions. Furthermore, the optional procedure appears to be 
self-contained in that it only addresses sexual behaviours for monetary 
gain, leaving out the most heinous and common occurrences of sexual 
abuse, harassment, and rape, which have far more serious consequences 
for minors.41 
 
Institutional Frameworks 
After looking at some of the legal frameworks surrounding child labour, 
we will now focus our scholarly attention on some of the institutions that 
are in place to prohibit child labour and/or prosecute offenders. The 
National Agency for the Prohibition of Trafficking Persons is Nigeria's 
leading institution dedicated to preventing child labour (NAPTIP). 
Although its major focus is on child trafficking, the National Agency for 
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the Prohibition of Trafficking in Persons is the organisation responsible 
with ensuring compliance with the terms of the Trafficking in Persons 
Prohibition Act of 2005, as appropriately recognised by Nwazuoke and 
Igwe. Rapid rural-to-urban migration, as Barker and Knaul correctly point 
out, is one of the drivers of rising child labour. Because families are fleeing 
the harsh agricultural working conditions and insecurity of the recent past 
for cities in search of economic opportunities and better living and 
working conditions, which often do not exist in urban areas (cities), the 
issue of child labour in Nigeria has no doubt gotten worse.42 
The Federal Ministry of Labour, Employment, and Productivity is another 
entity that has been established to deal with concerns of child labour. The 
Labour Act, in particular, allows for the inspection and supervision of 
employers and their businesses, particularly young employees, in order to 
identify whether they are children. Any person hiring a kid in light of 
employment or any agricultural, horticultural, or domestic character must 
acquire the Honourable Minister of Labour's consent under section 59 (1) 
(a). While subsection 4 states that no young person under the age of 16 
shall be employed in circumstances where it is not reasonably possible for 
him to return each day to his parent's or guardian's place of abode. 
In addition, certain non-governmental organisations (NGOs) in Nigeria 
have been advocating against child labour. In fact, some were involved in 
the lobbying that led to the creation of the National Agency for the 
Prohibition of Human Trafficking (NAPTIP). The Women Trafficking And 
Child Eradication Foundation (WOTCLEF), founded in 1999 by the wife of 
the former Vice President of the Federal Republic of Nigeria, Mrs. Amina 
Titi Abubakar, is one of these frontline NGOs. The foundation not only 
contributed to the formation of NAPTIP, but also to the formation of the 
Network of Civil Society Organizations against Child Abuse and Labour 
(NACTAL). The foundation's goal is to eliminate women's and children's 
trafficking and child labour, and it have done a lot of work to achieve that 
goal.43 
 
Culture, Poverty and Child Labour 
Poverty is said to be one of the many causes of child labour in Nigeria. 
Indeed, poverty or a lack of money is the most prominent and frequent 
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variable cited for children's participation in employment for the goal of 
earning money.44 Poverty, according to some researchers, is a key encourager 
of forced labour, and this viewpoint is shared by a number of others.45 
Furthermore, Ndem and others determined in a study conducted in Calabar, 
Cross River State, that poverty and unemployment have a significant impact 
on child labour.46 Others, such as Nelson, Enock, Blunch, and Verner, have 
maintained that poverty is not a significant factor in child labour.47 

In underdeveloped nations like Nigeria, culture is thought to play a big part 
in the practise of child labour. However, the aspect of culture, which is 
defined as a collection of individual histories, abilities, experiences, and 
values that shape a person's response to a social issue, has not received the 
attention it deserves across time.48 As ParvizKoohafkan pointed out, child 
labour is a very complex cultural idea that should be approached on a case-
by-case basis to avoid making broad generalisations that aren't always 
beneficial.49Ebigbo culture is a key factor of child labour, according to Ebigbo, 
and this position is backed up by study findings from various researchers.50 
Further, Okojie and Ben argue that child labour is caused by traditional 
beliefs and ancient customary behaviours, such as the widely held idea that 
children are a source of wealth and gifts from God to parents to aid them in 
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work and contribute to the family revenue.51 Although it is not wholly 
inappropriate for children to be raised with a desire to succeed and a respect 
for human dignity in the workplace, children should not be subjected to 
hazardous, damaging, demeaning, inhumane, or forced labour in order to 
become self-sufficient adults. 
 

Conclusion 
Due to the continuous exposure of children to child labour, particularly in 
poorer nations where the prevalence is high, child labour is a global 
phenomenon. Despite the fact that world leaders and organisations have 
taken initiatives to eliminate child labour, it continues to be a serious issue in 
society. Globalizations, a lack of knowledge and political will, and weak 
legislation, among other factors, have all been proposed as explanations for 
its continuance. However, according to this doctrinal study, poverty and 
culture play a significant effect in the occurrence of child labour. 
Equally, the blurring nature between child labour that is permissible and that 
which is not permissible due to inconsistent legislations has not help matters. 
Similarly, the weak institutional frameworks for the enforcement of child 
labour laws have also made it a breathless march towards reduction of child 
labour. Furthermore, the fragmented nature of the implementation process 
resulting from the federal system of government which jurisdicated child 
rights issues within States legislative competence and enforcement 
frameworks has deprived the protection of child rights a lot of breath. As a 
result of the foregoing, it is suggested that the children's rights set forth in 
Chapter II of the 1999 CFRN, as amended, be made justifiable by establishing 
them as fundamental rights under Chapter IV of the Constitution. In order to 
achieve uniformity in legislation and enforcement of children's rights, the 
topic of children's rights should be shifted from the concurrent legislative list 
to the exclusive legislative list. In order to make the protection and 
enforcement of children's rights more effective and efficient, enforcement 
mechanisms and institutions must be re-calibrated. Furthermore, all 
detrimental cultural practises that contribute to the growth of child labour 
should be eliminated. 
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UNDERSTANDING THE CONCEPTS OF TERRORISM, WARFARE 
AND ESPIONAGE WITHIN THE CYBERSPACE 

 
By 

 
Queeneth Oroma Wokoro* 

 
Abstract 
The internet has become a conduit for terrorism and a 
dangerous battlefield for states in their quest for the 
governance of the cyberspace. The unintended consequence of 
the cyber environment is that there has been a sharp increase 
in terrorism, warfare and espionage as a result of the many 
opportunities the internet and electronic devices have 
afforded perpetrators of crime within the cyberspace. States, 
international organisations, corporations, as well as high 
profile individuals have become targets of these spates of 
attack. States have come up with both legislative and 
physical measures to ensure that they combat these forms of 
criminality within the cyberspace, unfortunately not many 
states are achieving much in this area. Nigeria is one of 
many countries that have been eroded by constant terrorist 
attacks, and has come up with legislations to tackle the rise 
of terrorism and the opportunity availed them by the 
internet. However, recent indices within our society have 
shown that a lot of progress has not been made in this area, 
largely because of our deficiency in the advancement of 
technology and lack of will power on the part of 
government. 
 

Introduction 
Technology introduced a kind of civilization that transited the world from 
its traditional state to what we now refer to as a globalised world, where 
individuals in their different localities are no longer restricted by space 
and time among other benefits. However, technological innovations are 
ostensibly responsible for most of the tragedies the world has experienced 
in recent times.1 The unintended consequences brought about by 
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cybercrime, among other negative impact, are that it has made national 
securities more gullible in the face of attacks because of the opportunities 
the cyberspace affords criminals. Critical National Infrastructure like 
transportation systems, power grid, healthcare systems and financial 
institutions have become constant targets of terrorists around the world. 
These forms of attack are the shared experience of states around the 
world. In Nigeria it has been posited that, our information and 
communication technology infrastructure has become targets for cyber 
terrorists, spies, hackers and fraudsters, because of the perceived lower 
risk of been caught; and the inability of security agencies to detect same.2 
Terrorists and organised criminal syndicate groups have made the 
internet a hub for carrying out offences that includes terrorism, espionage, 
sabotage, terrorism financing and recruiting, and human trafficking. It has 
been argued that the internet has eroded the orthodox understanding of 
territoriality and introduced a sphere of ungoverned spaces, which has led 
to serious cyber security threats.3It was reported that in 2015 alone the 
estimated number of cyber-attacks that was launched is about 2,175. 585 of 
those attacks were targeted at government websites.4 
 
Cyber Terrorism  
Since the incident of September 11, 2001, the world woke up to a new 
wave and reality of terrorist attacks. There was the London Bombings of 
7th July, 2005, the Paris attack of 2015 and other similar attacks that took 
place around the world especially in the Middle East. Nigeria has not been 
left out in these spates of attacks.  In 2011 a car bomb exploded at the UN 
building which left a number of persons dead. Boko Haram claimed that 
they were responsible for the attack.5 Also in 2015 Nigeria’s capital Abuja 
was hit by series of attack by the same terrorist group, leaving at least 18 
people dead, according to a report by the British Broadcasting 
Corporation.6 These attacks have now become widespread in Northern 
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Nigeria, in March of 2022 some Nigerians lost their lives to another 
terrorist attack on their way to Kaduna by train. 
It is feared that the cyberspace has become a breeding ground for 
terrorism recruiting and financing. At the international stage countries are 
using all the resources available to them to combat terrorism in all its 
forms. The incidence of cyber insecurity in Nigeria continues to increase 
sporadically, thereby causing loss of reputation at the international stage; 
which has led to the loss of business and investment opportunities that 
would have improved the economy of Nigeria, but for her cyberspace 
dilemma.7 Threat to cybersecurity is not peculiar to Nigeria or even 
Africa, Western states are also confronted with this challenge. The only 
difference is that they have developed the technology and man power to 
detect these attacks, track down perpetrators behind the attacks and 
reduce threat of cyber-attacks to the barest minimum. Nigeria however, 
suffers a great deal because we lack these abilities and the political will to 
tackle the menace of terrorism. Only recently it was reported that Boko 
Haram terrorist group have been successfully using the internet for 
transnational networking with other extremist groups around the world 
without been intercepted.8 
As was stated earlier, cyberspace has eroded the known concept of 
territoriality and has watered down its significance. Furthermore, it has 
significantly changed how internal and external order should be 
maintained, as attacks can be launched from outside the territory of a 
State to undermine the ability of that State to maintain order within its 
territory.9 The use of computer to engage in acts of terrorism has become 
common place. Terrorism has more of a political undertone different from 
crime which is personal, it is however an established fact that acts of 
terrorism are also crimes. 
Terrorism involves committing acts constituting crime under the law of 
any country, it also involves the intimidating or coercion of a civilian 
population, to influence government policy or to affect the conduct of 
government by mass destruction, assassination or kidnapping.10 The 
essence of acts of terrorism is to demoralize the civilian population by the 
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destruction of lives and properties. It has been argued that most acts that 
have garnered media sensation as cyber terrorism actually falls short of 
same. For example, the Massachusetts hacker who was responsible for the 
shutting down of a Federal Aviation Administration Control tower for six 
hours was widely viewed by the media as cyber terrorism. So was the act 
of the Australian who dumped millions of litters of raw sewage into 
parks, rivers and businesses when he hacked the Municipal Waste 
management system. These acts are more of cybercrime than cyber 
terrorism, as the acts of the perpetrators are more of revenge seeking than 
a desire to advance a particular ideology targeted at demoralizing 
segments of a civilian population.11 
For an act to be viewed as cyber terrorism, computer technology must be 
used in such a way that it will intimidate or coerce a civilian population, 
thereby undermining the society’s ability to maintain order within.12 
Brenner has outlined three conceptual options of how this is likely to 
work; the first is computer as a weapon of mass destruction, the second is 
computer as a weapon of mass distraction while the third is computer as a 
weapon of mass disruption.  
From her analysis she opined that computer technology as a weapon of 
mass destruction is only a conception option rather than a real possibility, 
as same is based on a flawed premise. She explains that computers alone 
cannot be used to inflict the kind of carnage the world saw in September 
11, 2001. Computer technology can only be used to set in motion activities 
that produce physical damage, they cannot on their own inflict physical 
damage on persons or properties. A victim is likely to view a situation 
where a terrorist disables a computer system that controls nuclear power 
plant which causes an explosion that results in death, physical damage, 
radioactive contamination and undermine the faith of citizens on the 
ability of government to protect them and maintain order as a nuclear 
catastrophe rather than as a terrorist attack according to her.13 
Computer as a weapon of mass distraction according to Brenner is a more 
realistic possibility. Under this circumstance the computer is majorly 
responsible for carrying out terrorist act. Here the computer can be used 
to manipulate the civilian population psychologically, which can result in 
the undermining of the morale and faith in the efficacy of the government 
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as a result of the psychological manipulation. This can result to death, loss 
of property, personal injury depending on the type of manipulation. For 
example, where an information is circulated using platforms made 
available by computer technology, that a terrorist group intends to 
detonate a bomb at a certain place and time which is a false information. 
In the present instance where the residence of that area chose to believe 
the said false information, there is a tendency that such information might 
result to stampede, loss of lives and properties because of the urgency to 
vacate the area. In this case the terrorist would have achieved the desired 
result, which is injury, death, destruction of properties and completely 
eroded the confidence of the public on the government of the day and 
their ability to protect their citizens.14 
Computer technology as a weapon of mass disruption is targeted at 
ensuring that the citizens lose faith in the stability, functionality and 
reliability of the infrastructures such as the transport system, electricity, 
financial institutions, health systems and other essential services.15 The 
goal of terrorists is to inflict systemic damage on these essential services. 
The effect of attacks of this nature is devastating but it is not as far 
reaching as attacks carried out in real world using weapons of mass 
destruction. Like the carnage that was visible in the September 11 attack 
and the London Underground bombings or even the spate of attacks 
occurring in Northern Nigeria sponsored by Boko Haram.  
Computer technology as a weapon of mass disruption is more prevalent 
in Western economies, where virtually every sector is computer 
dependent. Any attempt to shutdown any of these essential 
infrastructures often result in death and loss of properties; and also erode 
the faith of citizens on the ability or capabilities of their government.16 
Cyber terrorism has also been said to involve the combination of acts of 
terrorism and the cyberspace. Furthermore, it is the unlawful attack and 
threat of attack on computers, networks and information stored in them 
with the aim of coercing and intimidating a government and its people to 
succumb to a political or social objective.17 It involves acts that induces 
fear, and when such acts leads to death or bodily injury, explosions, plain 
crashes, water contaminations, or severe economic loss are examples of 
                                                           
14

Ibid. 
15

Ibid. 
16

Brenner (n 9). 
17

M A Araromi, ‘Cyber-Terrorism Under the Nigerian Law: A New Form of Threat or An Old Threat 
in a New Skin’ <https://ssrn.com/abstract=3286617> 8 November, 2021. 

https://ssrn.com/abstract=3286617


The Journal of Law and Policy      Volume 2, Issue 3, 2022 
 

78 
 

cyber terrorism.18 Depending on the impact of the attack, where critical 
national infrastructures are targeted it can also fall within the category of 
cyber terrorism.19 These forms of attacks have come to stay as long as 
societies continue to increasingly depend on computers and computer 
networks.20 
Cyber terrorism in light of very recent reality was highlighted by Denning in 
a more detailed manner when he explained thus. 

The convergence of terrorism and cyberspace is generally understood 
to mean an unlawful attack against computers, networks, and the 
information stored therein when done to intimidate or coerce a 
government or its people in furtherance of political or social 
objectives. Furthermore, to qualify as cyberterrorism, an attack should 
result in violence against persons or property, or at least cause 
enough harm to generate fear. Attacks that lead to death or bodily 
injury, explosions, plane crashes, water contamination or severe 
economic loss would be examples. Serious attacks against critical 
infrastructures could be acts of cyber-terrorism, depending on their 
impact. Attacks that disrupt nonessential services or that are mainly 
a costly nuisance would not.21 

 
Flowing from the above, an attack only qualifies as cyber terrorism when it 
involves attacks on computer and computer networks that cause disruptions 
or destructions that may likely result in death, explosions, bodily injury, 
plane crashes, water contamination, severe economic loss and the likes. The 
consequences of the attack although targeted at the computer or its network 
does not necessarily in all instances affect the computer, the computer is often 
used as a tool that leads to further targets.22 
The Nigerian legislation on terrorism did not delve into defining what 
terrorism is as there seem to be divergent views on the subject, rather it 
focuses on what constitutes acts of terrorism. Section 1 of the Nigerian 
Terrorism (Prevention) Act as Amended in 2013 provides as follows: 
Act of terrorism means an act which is deliberately done with malice 
aforethought and which 
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a) May seriously harm or damage a country or an international 
organization; 

b) Is intended or can reasonably be regarded as having been intended to – 
i) Unduly compel a government or international organization to 

perform or abstain from performing any act; 
ii) Seriously intimidating a population 
iii) Seriously destabilize or destroy the fundamental political, 

constitutional, economic or social structures of a country or an 
international organization or 

iv) Otherwise influence such government or international 
organization by intimidation or coercion; and 

c) Involves or cause as the case may be 
i) An attack upon a person’s life which may cause serious bodily 

harm or death 
ii) Kidnapping of a person 
iii) Destruction to government or public facility, transport system, an 

infrastructural facility, including an information system, a fixed 
platform located on the continental shelf, a public place or private 
property likely to endanger human life or result in major economic 
loss; 

iv) The seizure of an aircraft, ship or other means of public or goods 
transport and diversion or the use of such means of transportation 
for any of the purposes in paragraph (b) (iv) of this subsection. 

v) The manufacture, possession, acquisition, transport, supply or use 
of weapons, explosives or nuclear, biological or chemical weapons, 
as well as research into, development of biological and chemical 
weapons without lawful authority; 

vi) The release of dangerous substance or causing of fire, explosions or 
floods, the effect of which is to endanger human life; 

vii) Interference with or disruption of the supply of water, power or 
any other fundamental natural resource, the effect of which is to 
endanger human life. 

d) An act or omission in or outside Nigeria which constitutes an offence 
within the scope of a counter terrorism protocols and conventions duly 
ratified by Nigerian.23 
 

It follows from the above statutory provision that the target or objective of 
terrorist attack is to endanger human lives and cause loss of property 
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including targeting government infrastructures. The reason for doing this 
is so that the government or its population can pursue a certain social, 
political or religious ideology.  
The Nigerian Terrorism (Prevention) Act did not expressly mention cyber 
terrorism although it could be inferred from the above when acts of 
terrorism are committed using computer technology especially when it 
results into any of the acts highlighted above. However, the Cybercrime 
Legislation of 2015 particularly section 18(1) provides that 

A person who accesses or causes to be accessed any computer or 
computer system or network for purposes of terrorism, commits an 
offence and is liable on conviction to life imprisonment.24 

 
Section 18 (2) of the Cybercrime adopts the definition of terrorism as 
provided for in Section 1 of the Nigerian Terrorism (Prevention) Act as 
Amended in 2013.  
It is pertinent to state that the Nigerian legislation makes all forms of 
terrorism a crime but the level of carnage that we still experience in 
Nigeria as a result of terrorist attacks leaves much to be desired from the 
government of the day. The lives and properties of Nigerians are 
constantly under treat as a result of insecurity. Unfortunately, not a lot of 
progress has been made to curtail the activities of terrorists, who have 
constantly used electronic gadgets as a means of communication to 
perpetrate acts of terrorism.  
Our security agencies and indeed government, unlike their counterparts 
in Western societies have not been able to use technological innovations to 
track down these terrorists despite the certain measures in place. The 
introduction of the National Identity Number and linking them with 
phone numbers of individuals is a step in the right direction, just to enable 
security agencies intercepts communication when it is necessary and is 
able to trace who is behind them, especially when linked with terrorist 
activities.  
It is posited that terrorist activities involving computers or computer 
network should not only be restricted computer to only computers or 
computer network but any technological device that has the tendency to 
occasion acts of terrorism. 
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Cyber Warfare 
Cyber warfare like cyber terrorism is garnering attention all over the 
world, nation states are using powers it has over the cyberspace to assert 
their dominance in the international sphere. Cyber warfare involves the 
use of computers and its network to cause mayhem to another computer 
network.25 This mayhem is actualized when computers of another nation 
state is penetrated in other to cause damage or disruption. Nation states 
are not the only actors in cyber warfare, other actors include terrorist 
groups, corporations, religious extremists, political extremists and 
transnational criminal organizations.26 It is not in doubt that media 
reporting in recent times shows that the cyberspace has become an arena 
for warfare. States have become conscious of cyber warfare hence, some 
have started strategizing on how to secure their cyberspace against attack 
by foreign elements, by deployed military strategy and intelligence in a 
bid to protect or prevent cyberattacks against critical infrastructures, 
reduce national vulnerability to cyberattacks and minimize damage and 
recovery time from cyber-attacks. The United States during the President 
Obama administration launched a programme known as ‘Cybercomi’ 
having realised that America’s digital infrastructure is a strategic national 
asset. The cybercomi was responsible for carrying out full spectrum 
operation for America within the cyberspace.27 The United Kingdom 
government also fearing the effect of lack of preparedness for 
cyberwarfare launched a National Cybersecurity programme.28 
The North Atlantic Treaty Organization (NATO) has stepped in to 
provide guidelines on how to operate legally on the cyberspace, the new 
combat domain.29 NATO has recognised the treat to security held by 
cyberspace hence the need for a cyber defence policy guideline. It 
emphasises the need for international law, especially international 
humanitarian law to be applied in cyberspace. The emphasises on this is 
because the cyberspace has become a space where attack can be launched 
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against the military, critical national infrastructure such as power grid, 
telecommunication networks, banking systems, health sector and so on. 
Collection of inaccessible information and intentionally disseminating 
such information.30 
Third world countries like Nigeria who have not advanced their 
technological capabilities cannot be able to sustain combat in the 
cyberspace because of their total dependence on technology produced by 
other countries, which is a disadvantage on its own. Although it might be 
argued that since the economy of third world countries are not fully 
dependent on technology, they might have less to worry about. But this 
argument cannot be sustained because technology is the driver of the 21st 
century. It is also an erroneous believe for individuals to think that attacks 
on the cyberspace or its impact is only a state problem or the department 
of the state concerned. Some of the known methods adopted in launching 
cyberwarfare include:31 

1. Vandalism: This involves circumstances where government 
websites are attacked on a swift scoop but does not cause serious 
damage. 

2. Propaganda: this has to do with the dissemination of politically 
incorrect news through the internet. What is commonly referred to 
as fake news. This has the tendency of disrupting the entire 
population especially when the information is one that perhaps 
touches on religion or ethnicity as is often the cause of unrest in 
Nigeria. 

3. Collection of Data: once a data that is classified is leaked to the 
public it can also cause damage to the State involved. 

4. Access Denial: for sectors that require computers and satellites for 
communication, interception, altering or complete denial of access 
to such infrastructures might result in dangerous situations. And; 

5. Network attacks against infrastructures   
 
Cyber Espionage  
The ease in accessing the information of persons stored on the internet, 
has become a growing concern to all in sundry. Cyber espionage also 
known as cyber spying involves illegally obtaining personal, sensitive or 
proprietary information from individuals without first obtaining the 
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consent of the individual whose information is been collected.32 Social 
media platforms, search engines, data mining, GPS tracking devices, 
increase in the use of smart phones and other technological considerations 
has made has made cyber espionage a growing threat. It has been 
observed that law enforcement agents are seldom interested in 
investigating cyber espionage on individuals except high profile 
individuals because of the perceived little impact nature.33 
The United States as well as the European Union has adopted legislations 
with respect to the collection and processing of personal information.34 
These laws are put in place to ensure that personal data is processed 
within acceptable privacy limits and that informed consent is present. 
With public surveillance and social media presence, and the fact that 
individuals voluntarily put up information on these sites the question that 
resonates in the mind of many is what then should be the acceptable level 
of privacy given the circumstance. 
Individuals are not the only ones that are faced with the challenge of cyber 
espionage, it is an established fact and from evidences so far obtained, 
states are also known to be engaged in cyber espionage against other 
states. Once a system is not properly secure it can be a subject of attack of 
any group or individual anywhere around the world. Cyber espionage or 
spying has become more sophisticated as technology advances, and it has 
also become a common thread in the international front.35 Cyber 
espionage or spying is damaging but it becomes even more damaging 
when same goes on for years without the victim’s knowledge. Hence the 
need for individuals, companies, high profile individuals, political 
organizations, banks and small businesses to start putting up security 
measures to properly protect them from any form of attack.36 
Few reported cases of cyber espionage include the following; in 1999 it 
was revealed by Newsweek that the United States suffered its first cyber 
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espionage, in a series of attacks that began in 1998. It resulted in 
thousands of stolen documents containing confidential information with 
respect to American military technology. The United States accused 
Russia of these spates of attacks only that they lacked prove;37 between 
2003-2005, it was alleged that the Chinese military hackers threatened the 
United States and the United Kingdom government computers in what 
was perceived as a state sponsored attack known as Titan rain. Again, no 
evidence has shown same was carried out by the Chinese government.38 
Sometime in 2007 Gillette Company suffered an industrial espionage as 
one of its engineers Steven Louis Davies disclosed corporate information 
to the company’s competitors using an email, which eventually led to his 
prosecution.39 
The office of the Personnel Management of the United States was attacked 
in 2012. This led to the stealing of the personal information of over 12 
million Americans. This breach was only discovered in 2015, in 2017 the 
Chinese national that was suspected to be responsible for the attack was 
apprehended.40 
Google have also alleged series of attacks origination from China in 2010. 
Companies like Adobe, yahoo were also victims. These attacks made 
google to consider stopping censoring its search results in China.41 
Canadian researchers in 2009 revealed a large spy network called 
GhostNet that has invaded over a thousand computers across 103 
countries around the world. Foreign ministries and embassies of 
Germany, India, Pakistan, Iran, South Korea and Thailand are some of the 
countries that were attacked. Again, all fingers were pointing at the 
Chinese government, however they have denied their involvement.42 
McAfee reported an operation in 2011 initiated by Chinese hackers known 
s Night Dragon operation it attacked the largest European and American 
energy businesses, including Royal Dutch Shell and Baker Hughes. These 
intruders got access to topographic maps with potential oil reserves. The 
report shows that unsophisticated hacking tools and techniques that were 
used were found on Chinese hackers’ website.43 
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During the 2008 American presidential Campaign between Barack Obama 
and John McCain, it was alleged that either the Chinese or Russian 
hackers installed spyware on the computers of the presidential candidates 
and stole sensitive data in relation to foreign policy. The data leakage was 
only discovered after the conclusion of the presidential election during the 
federal investigation.44 
Also, in 2006 the International Olympic Committee was compromised 
months prior to the Olympic Game in Beijing China in 2008, so were 70 
other companies and organizations around the world. The United Nations 
and the Anti-doping Agency are unstable among others. It is believed that 
Chinese hackers are responsible as all countries in Southeast Asia suffered 
from these attacks except China.45 
In the Hillary Clinton and Donald Trump presidency run there were 
accusations and counter accusations of cyber Espionage and a lot of 
fingers pointed at the Russia state, especially the Democrats. 
 
Conclusion 
Terrorism and espionage have since been in existence before the 
technological innovations that brought about the introduction of 
computers and the internet, which eventually birthed the cyberspace. 
However, these crimes just like other traditional crimes have become 
more prominent as a result of the opportunity afforded them by the 
cyberspace. Cyberwarfare is arguably a new form of attack that only has 
its origin in the cyberspace, because prior to the introduction of 
computers, there was nothing like cyberwarfare. These acts that intends to 
erode the confidence of the people on the ability of its government to 
govern and secure its citizenry, must be curtailed by any responsive 
government in other for it to remain relevant. It therefore means that the 
cybersecurity of states, corporations and international organizations must 
be given the desired attention. This is because cyberattacks can cause as 
much damage as physical attacks. 
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COMPARATIVE ANALYSIS OF CORPORATE RESCUE AND 
RESTRUCTURING MECHANISMS UNDER THE COMPANIES AND 

ALLIED MATTERS ACT, 2020 
 

By 
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Abstract 
The damaging effect of corporate failures on virtually every 
segment of a society has made corporate rescue and restructuring 
the paramount consideration of governments and other 
stakeholders. The global trend is to make laws that promote the 
survival of companies in distress and ensure that they continue to 
trade as a corporate entity.  Prior to the new legal regime, the 
only restructuring mechanism in Nigeria was the arrangement 
and compromise procedure. However, the CAMA 2020 added other 
rescue mechanisms to the existing procedure in Nigeria. This aim 
of this paper is to analyse the effectiveness of the respective 
restructuring mechanisms provided by the CAMA 2020 and their 
capacity to rescue businesses in distress in Nigeria. The doctrinal 
research method was adopted as primary and secondary sources 
of law were examined. This paper found amongst others that the 
CAMA 2020 increased the rescue and restructuring options 
available to financially distressed companies and creditors in 
Nigeria, and that some of the corporate rescue and restructuring 
mechanisms lacked general moratorium. This paper recommended 
the amendment of the CAMA 2020 particularly in respect of 
stand-alone legislation, moratorium and continuing finance of 
distressed companies during rescue and restructuring period, in 
line with best global practice. 

 
Keywords: Corporate Rescue, Restructuring, Administration, Netting, Arrangement 

and Compromise 

 
Introduction 
The effect of incorporation of a company is that the company becomes a 
legal personality different from its members or officials or organs,1 with 
certain attributes, abilities and capacity to exercise the powers to own 
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properties,2 and remain in perpetual succession.3  The incorporated entity 
also has all the rights and privileges of a natural person of full capacity,4 
for the furtherance of its objects, to the extent of its memorandum and 
articles.5 In the pursuit of its said objects, which ultimately, is to make 
profit and remain solvent, a company may exercise its powers to borrow 
funds from financial institutions or to receive goods/services and supplies 
on credit.  In order to obtain such credit funds, the company may be 
required to charge or mortgage its properties, undertakings and uncalled 
capital or any part thereof and issue debenture stock or other securities 
out rightly or as security for the debt.6 
However, things do not always go as planned or forecasted, as such, by 
reason of poor investment decisions, fraud, negligence or even acts of 
God, nature or third parties and force majeure a company may find itself in 
financial distress and  not able to pay its debt. A Company is not able to 
pay its debt where it cannot muster sufficient cash to meet its financial 
obligations and debts as at when due or on demand by the creditors.7 A 
company is also said to be unable to pay its debt where it is established to 
the satisfaction of the court that the value of the company‟s assets is less 
than the amount of its liabilities in relation to its contingent and 
prospective liabilities.8 
The consequence of the failure of a corporate entity to pay its legitimate 
debt as at when due is that the creditors become entitled to invoke the 
provisions of the loan or credit agreements to realize their funds. At this 
point the survival of the debtor company is the last thing on the creditors‟ 
agenda and the creditors will usually explore the fastest and easiest 
avenues opened to them in the transaction agreements or provided by 
legislation, to get back their funds in the distressed debtor company such 
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as by applying to Court to appoint a receiver,9 or by filing a Petition for 
winding up proceedings.10 The purpose of corporate rescue is to restore 
the financial health and viability of a company's business in such a way 
that it either increases the chances of the corporate body continuing in 
existence as a solvent entity, or results in a better return for the creditors 
of the corporation than would be the case should the company go into 
liquidation. Corporate rescue is therefore a noble concept, which seeks to 
balance out the interests of the creditors, debtors and the other 
stakeholders in the corporate entity in line with international best 
practices. In addressing the situation, major countries of the world have 
taken legislative steps to ameliorate if not to arrest, the growing trend of 
corporate failures, by putting robust legislation or regulations on ground 
to rescue companies in financial distress. 
 
Corporate Rescue and Restructuring Mechanisms under the Companies 
and Allied Matters Act, 2020 
Following wide spread criticism of the outdated CAMA 1990,11 the CAMA 
2020 was signed into law almost after three decades, on August 7 2020.12 
The CAMA 2020, provided for a variety of rescue and restructuring 
options for corporate bodies in financial distress and creditors alike as 
alternatives to liquidation through the winding up proceedings. The 
rescue and restructuring options provided by CAMA 2020, which are the 
company voluntary arrangements, company administration, netting and 
arrangements and compromise, will be discussed hereunder. 
 

1. Company Voluntary Arrangements 
The CAMA 2020 introduced the company voluntary arrangements (CVA) 
in Nigeria as a mechanism for rescue of corporate entities in distress.13 
CVA is a much needed intervention in the corporate rescue and 
restructuring framework in Nigeria. A CVA is much like a scheme of 
arrangement in some respect. One basic difference between a CVA and a 
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scheme of arrangement is that while CVAs are in the form of contract 
requiring the consent of creditors and members of the company to take 
effect, a scheme of arrangements is not.14 Furthermore, a scheme of 
arrangement, is largely court dependent, and relies on the orders of the 
court to convene meetings of creditors and members and thereafter to 
sanction the resolutions passed at the meetings.15 
A CVA as a scheme of arrangement is utilised by a company in financial 
distress to restructure the debts payable to creditors.16 It is a mechanism 
provided by CAMA 2020 to rescue the financially troubled company by 
way of making voluntary proposals to the creditors on the payments of 
due debts.17 The CVA is a departure from the creditor focused insolvency 
regimes of the past. Its main objective is to provide a confidential and 
inexpensive resolution of the financial difficulty to the concerned parties. 
The CVA allows the management of the debtor company to continue to 
run the affairs of the company in ways similar to the United States of 
America (USA) corporate insolvency procedure, otherwise known as, 
Chapter 11 of the Bankruptcy Code.18 
 
Procedure 
A CVA, being a composition in satisfaction of the distressed company‟s 
indebtedness or as a proposal to restructure its affairs, may be proposed 
by the directors of the company.19 An administrator may make the 
proposal where the company is in administration,20 and a liquidator is 
also entitled to initiate the proposal if the company is being wound up.21 
Under the CVA, it is not required to be established that the company is 
insolvent, but that the company is obviously in financial difficulty.22 
The proposal shall provide for the appointment of a “nominee” who is to 
act as a trustee or otherwise. The function of the nominee in respect of the 
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CVA is limited to supervising the implementation of the approved 
proposal.23 The CAMA 2020, prescribes that the nominee be a person 
qualified to act as an insolvency practitioner.24 Where the directors of a 
distressed company initiate the CVA,25  a document which sets out the 
proposed arrangement,26 and also contains details of the creditors, assets, 
liabilities and debts of the company,27 is drawn up and handed over to the 
nominee appointed by the directors.  The nominee, on being given the 
said document/proposal, shall submit a report to the court within 28 days. 

The nominee shall in the report express his opinion on whether meetings 
of the company and creditors should be held and the date, place and time 
of such meetings.28 
Where a liquidator or administrator proposes the CVA and he is to act as 
the nominee, he is entitled to summon the meetings of the members of the 
company and the creditors at a date, time and place of his choosing.  In 
such circumstances, the nominee is not required to notify the court of such 
meetings.29 
The meeting is held for the purpose of approving the 
arrangement/proposal with or without modifications.30 A proposal which 
affects the rights of secured creditors to enforce his security from the 
distressed company cannot be modified without the concurrence of the 
secured creditors affected.31 The proposal or arrangement may also not be 
approved in other circumstances provided by the CAMA 2020.32 The 
proposal takes effect where approval has been granted to it by meetings of 
the creditors and members.33 Within 28 days of the meeting,34including 
the day the decision was taken, where the decision taken by the creditors‟ 
meeting defers from that taken by the company meeting, a member of the 
company may approach the Court for direction.35 
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The Court has wide discretionary powers and may order that instead of 
the decision of the creditors‟ meeting, the decision of the members of the 
distress company meeting should have effect,36 and such order of the 
court shall have effect as if it was made by the company at the creditors‟ 
meeting and shall bind every creditor who was entitled to cast his vote at 
the meeting, by the provisions of the rules.37 
 
Issues and Challenges with the CVA 
Firstly, the interpretation given to “rules” by CAMA 2020,38 is limited to rules 
made by the Chief Judge of the Federal High Court of Nigeria as provided by 
section 616 or 683 of the Act, which are in respect of winding up proceedings 
and the regulations made by the Corporate Affairs Commission (CAC). The 
CAMA 2020 appears not to have given powers to the Chief Judge of the 
Federal High Court to make rules in respect of all the corporate rescue or 
restructuring mechanisms, except administration of companies. The CAC has 
till date not made any rules in respect of corporate and restructuring 
procedure or proceedings and its Regulations,39 did not contain any such 
rules or procedure. 
Secondly, the CAMA 2020 did not provide for a general moratorium where 
the CVA has come into effect. The implication is that secured creditors of the 
distressed company who do not give their consent to the arrangement will be 
entitled to explore other means to have their debts repaid, including going to 
court. 
Thirdly, the CVA is contractual in nature and can only be effective when the 
creditors and members of the distressed company give their approval to it. 
Once agreed on, the CVA binds all unsecured creditors, but secured creditors 
who did not approve of the CVA are not bound by it and can approach the 
Court for the enforcement of their due debts. This leaves the success of the 
CVA procedure at the mercy of the secured creditors. As a result an 
arrangement may be approved once it is established that will be of benefit to 
secured creditors, even if there is no  prospect of the arrangement resulting in 
payment to other categories of creditors,40 as held by the English court in 
Commissioner of Inland Revenue v Adam and Partners Ltd.41 
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2. Administration of Companies 
The CAMA 2020 introduced administration of companies as a rescue and 
restructuring mechanisms into the insolvency framework in Nigeria.42 
Administration of companies is a rescue procedure that provides for the 
appointment of an administrator to oversee the business and asset of a 
company in financial distress, with the aim of rescuing the company‟s 
business and ensuring that the company continues to trade as a business 
entity.43 Administration has the potential of returning the company to 
financial health and vitality.44 Notwithstanding that the primary goal of 
administration is to rescue the company, an administrator is empowered 
to seek an alternative plan of action that will provide a better outcome to 
creditors, once he is satisfied that it may not be possible to achieve a 
rescue of the company.45The CAMA 2020 provides that an administrator 
should be a person qualified to practice as an insolvency practitioner,46 
whose emolument is paid from the assets of the company.47 
The legal status of an Administrator of a company is that of an officer of 
Court and this is irrespective of whether he was appointed by the Court or 
not.48 This appears to be a significant difference between an administrator 
and a receiver. A receiver is an agent of his appointer where appointed 
outside the court.49 However, notwithstanding his legal status, the 
administrator of a company acts as the agent of the debtor company,50 in 
performing his functions.51 
 
Procedure 
For an administrator to be appointed by the Court, an application may be 
brought by any one or combination of; the company, its directors, one or 
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more creditors of the company, a designated officer of the Court 
appointed to act as a receiver.52 
The Applicant is required, as soon as is practicable, after making the 
application, to bring the application to the notice of any court or person 
that has appointed a receiver for the company,53 a person entitled to 
appoint a receiver,54 or an administrator of the company,55 and any other 
persons entitled to receive the notice by the provisions of CAMA 2020.56 
A court to which an application for administration order is made may 
make the order, if the applicant establishes to the satisfaction of the court 
that the company cannot pay, or is unlikely to pay its debts57 and that the 
purpose of the administration will be achieved by the administration 
order.58  The Court hearing the application is vested with unfettered 
discretionary powers to make an administration order sought, dismiss, 
adjourn or make any interim orders.59 The court may exercise its powers 
to convert the application to a winding-up petition and make orders 
required under winding-up proceedings60 and such other orders as the 
court may deem fit to make in the particular circumstances.61 
An administrator may also be appointed by a holder of a floating charge,62 
or by the company or its directors.63 This is usually referred to as an out of 
court appointment of administrator.64A holder of a floating charge or 
director or the company, who gives its notice of intention to appoint, shall 
file with the CAC a copy of the notice as soon as is practicable.65 The 
notice should include a statutory declaration,66 made in the prescribed 
form and time,67 stating that the company cannot pay or is unlikely to be 
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able to pay its debts,68 that no liquidator has been appointed or no 
liquidation proceedings is ongoing against the company,69 that to the best 
of the knowledge of the person making the statement, no provisions of the 
CAMA 2020 prevents the appointment.70 The person may give such 
information as may be prescribed,71 and may also furnish document 
accompanying the notice.72 The appointment of the administrator by a 
holder of a floating charge or by the company or its directors takes effect 
as soon as the notice of such appointment is filed with the CAC.73 
Furthermore, the appointer of an administrator for the company is 
required to file with the court a copy of the notice of appointment along 
with other prescribed documents,74 including a  statutory declaration and 
a statement from the person making the appointment or on his behalf to 
the effect that he is entitled to make the appointment and that same was 
made in compliance with the CAMA 2020 and all information given in the 
statutory declaration filed with the notice of intention to appoint are 
correct.75 
 
Effects of Administration 
One of the key benefits of administration as provided by the CAMA 2020, 
is that moratorium is put in place to prevent the creditors from enforcing 
their rights against the distressed company and other processes.76 The 
creditors are barred from appointing receivers or winding up the 
company or even going to court to enforce the debt.  A landlord is also 
precluded from exercising his right of forfeiture or re-entry in respect of 
premises let, or in possession of the debtor company.77 Moratorium is very 
crucial to the success of the administration process, as this enables the 
administrator to use the property of the company free from any 
encumbrance or litigation. Instead of exerting time, resources and energy 
on countless litigation, the administrator is then free to channel his focus 
on overseeing the affairs of the troubled company. In essence, the effect of 
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moratorium is that owners of properties in possession of the debtor company 
are barred from initiating recovery or insolvency proceedings against the 
company, unless the administrator consents,78 or the court gives permission.79 
 
Termination 
Administration may be determined by effluxion of time.80 Administration 
may also be terminated by an order of Court pursuant to the application of 
the administrator.81  An administrator is entitled to make the said application 
where he believes it is impossible to achieve the purpose of administration,82 
or that administration should not have been entered into by the company in 
the first place,83 or where he is required to make the application by creditors‟ 
meeting.84 
Administration may also terminate following a notice sent to the Court and 
CAC by the administrator stating that the purpose of the administration of 
the company has been achieved.85 Furthermore, administration may 
terminate where a court grants the application of a creditor to have the 
administration ceased.86 Finally, an administration may also come to an end 
where the court, on ground of public interest, makes an order winding up the 
company.87 

 
Issues and Challenges with Administration of Companies 
One fundamental flaw of administration of companies as provided by the 
CAMA 2020, is that it serves dual purposes. While it may be used to rescue a 
failing company and bring it back to financial health, it may easily be used as 
an instrument of liquidation of the company. There appears to be no laid 
down standards or parameters provided by CAMA 2020 on which to weigh 
the determination by an administrator that the rescue of a company cannot be 
achieved. In other words, that decision is entirely at the discretion of the 
administrator who may choose to take the easy route and proceed with the 
liquidation of the distressed company.  
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3. Netting 
Like the CVA and Administration, netting is a new corporate rescue 
mechanism introduced into Nigeria by the CAMA 2020, to assist 
companies that are in financially difficult situations. Netting is a form of 
reconciliation and payment mechanism that allows for competing rights 
or interests to be aggregated and valued, resulting in the consolidation of 
any amounts payable by parties to a contract being reduced into “single, 
smaller payment from one party to another”.88 
Netting agreements are enforceable in accordance with their terms and 
provisions. A netting agreement can also be enforced against an insolvent 
party, guarantor or other person providing security for a party. Netting 
agreements are applied in such manner that they are incapable of being 
stayed, avoided, or howsoever limited,89 by the appointment of a 
liquidator;90 or any other insolvency proceedings or provisions of the law 
the parties to the netting agreement may be subject to.91 
The effect of this provision is that where a netting agreement is in place, a 
merger and acquisition scheme cannot be commenced or effected until the 
netting agreement is extinguished or discharged. By these provisions, 
Nigeria insolvency law has endorsed the validity of netting in times of 
corporate financial distress or insolvency.  During insolvency proceedings, 
netting may help reduce financial risk by accelerating and aggregating all 
the payments and have the potential of rescuing the insolvent company. 
 
Issues and Challenges with Netting  
Firstly, netting as a corporate rescue mechanism is limited to only 
companies that have a netting agreement or that have netting provisions 
in their contracts. This simply means that only such companies or 
creditors can take advantage of the provisions in respect of netting. 
Secondly, there is no provision in CAMA 2020 for legal formalities for the 
creation of netting agreements, as such, whether agreements qualify as 
netting agreement or not is subject largely to the intentions and 
interpretations of the parties to the agreement. 
Thirdly, while the netting mechanism has the potential of rescuing an 
insolvent company in an insolvency proceedings, it also has the potential 
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of creating super-priority-creditor(s), who can take advantage of the 
parties‟ netting agreement and accelerate, aggregate, swap, transfer and 
generally deal with collateral and debts as provided by the netting 
agreement ahead of other creditors with the liquidator having no right of 
interference whatsoever. 
 

4. Arrangements and Compromise 
Arrangements and Compromise as a corporate rescue device was first 
introduced into Nigeria corporate legislation by the CAMA 1990.92 The 
CAMA 2020 retained arrangements and compromise in Chapter 27 thereof. 
Although the CAMA 2020, defined an arrangement,93 there is no meaning 
given to compromise by the chapter. However, the CAMA 2020 seemed to 
have sub-divided arrangement and compromise mechanism into two 
different procedures. The first procedure, covering sections 711–714, is the 
“reconstruction of companies” or “court sanctioned mergers” of two or more 
companies. The second procedure has to do with arrangements and 
compromise with creditors and members, similar to the procedure in the 
CAMA 1990.94 
The introduction of “court sanctioned mergers and acquisitions” by CAMA 
2020 is truly commendable, as this fills the void created by the repeal of 
sections 118-128 of the Investment and Securities Act 2007 (ISA 2007).  

 
Procedure under Sections 711–714 of the CAMA 2020 
The procedure under these provisions, also referred to as “reconstruction of 
companies” or “court sanctioned mergers”, is that where two or more 
companies proposes to merge or under a scheme of reconstruction or 
compromise, in respect of a company or its properties in whole or in part, on 
application of one or more of the companies, the court may order the separate 
meetings of the companies affected by the scheme or merger.95  
If at each of these court-ordered separate meetings, majority of members of 
the companies not less than three-quarter (that is, 75%) of holders of the share 
of members present and voting whether in person or through a proxy agree 
to the merger scheme, one or more of the companies may then apply to the 
Court to sanction it.96 Naturally, this sanction of the merger scheme by the 
court makes it binding on the parties thereto. 
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Procedure under Sections 715 –717 of the CAMA 2020 
Under this procedure, also known as scheme of arrangement, a summary 
application may be made to the court by the company, member, creditor 
or even by a liquidator if the company is in liquidation, where a distressed 
company initiates a compromise between itself and its members or 
creditors.97 The court then summons a meeting of all the parties affected 
once it receives the application. The notice to summon the meetings to be 
sent to the creditors or members must be accompanied by a document 
stating the effects of the arrangements and compromise. The document 
must also state any interest of a director of the distressed company in so 
far as it is different from the interests of other parties.98 
 
The voting threshold required for the proposal to be approved is the 
assent of the majority of voters, either in person or proxy, at the meeting 
that represent not less than three-quarters (75%) in value of the shares of 
members of the company or claims of creditors respectively.99 Once the 
scheme is approved, the company is required to immediately apply to 
court to sanction same. Where the court is not satisfied as to the fairness of 
the scheme, it may refer same to the SEC. 
 
Issues and Challenges with Arrangements and Compromise 
Firstly, the arrangement and compromise procedure provided by the 
CAMA 2020 is a court depended procedure that relies on the courts for its 
success or failure. The process can only commence with the approval of 
the court and can only take effect when the court sanctions it. The 
implication is that where the court does not approve of a meeting in the 
first place, the procedure will be dead on arrival. In the cases of In Re Inter 
Finance & Securities Ltd,100 and Andruche Investment Plc v. Financial 
Mediators & Ors,101 the Courts scuttled the arrangements and compromise 
process by not even approving the meeting of creditors, on the ground 
that the debtor companies unilaterally drew up the scheme of 
arrangement. In both cases, the Courts pre-empted the creditors who were 
not given the opportunity to approve or disapprove the scheme.  
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Secondly, the arrangements and compromise mechanism has also been 
criticized as too expensive.102 The mechanism requires the debtor 
company to apply to court on two different occasions with different 
applications. The fees for the services of legal practitioners and incidental 
costs could run into millions of naira which many companies in financial 
distress may not be able to afford.103 
Thirdly, there is likely to be conflict of jurisdiction between the CAC and 
the Federal Competition and Consumer Protection Commission (FCCPC) 
on the issue of competition and consumer protection into which mergers 
fall. The FCCPA 2018, provides with respect to matters of competition and 
consumer protection, the FCCPA shall override the provision of other 
laws,104 including CAMA 2020. One way this seemingly conflict can be 
resolved is for the CAC and FCCPA to work in partnership at ensuring 
that mergers under CAMA 2020 are effectively carried out.  
Generally, the provisions of CAMA 2020, are indeed laudable as they have 
increased the rescue and restructuring options open to a financially 
distressed company, from the old and unused arrangements and 
compromise procedure and added the CVA, companies administration 
and netting mechanisms.  
For the first time moratorium was introduced into the insolvency 
framework in Nigeria. The moratorium provided was not general or 
automatic as anticipated. No moratorium was provided for CVAs, except 
CVAs made and approved, when the company was being wound up or in 
administration. The necessity for moratorium during corporate rescue and 
restructuring proceedings cannot be overemphasized. No moratorium 
was also provided for under the arrangements and compromise 
mechanism. This opens the door for creditors to enforce their debts if they 
do not agree with the idea of court sanctioned mergers or scheme of 
arrangement. 
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Comparative Analysis of Corporate Rescue and Restructuring in 
Nigeria, the United Kingdom and India 
For an effective comparative evaluation, it is also expedient to briefly 
summarize the rescue and restructuring mechanisms in the United 
Kingdom (UK) and India. 
 
Rescue and Restructuring Mechanisms in the UK 
The Insolvency Act 1986 (IA 1986), as amended by the Corporate 
Insolvency and Governance Act (CIGA) 2020,  the Enterprise Act (EA) 
2002 and the Companies Act (CA) 2006 also amended by the CIGA 2020, 
are the principal legislation that govern corporate rescue and 
restructuring in the UK. The CIGA 2020, which became effective on 26th 
June, 2020105 was introduced to assist distressed companies deal with the 
economic fallout and the effects of the coronavirus pandemic.106 
The CIGA 2020 introduced two new rescue and restructuring mechanisms 
to the UK insolvency legal frameworks, “moratorium”107 and 
“arrangements and reconstruction of companies in financial difficulty”108 
also referred to as “Restructuring Plan”, In addition to the company 
voluntary arrangements (CVA), administration of companies and scheme 
of arrangements, the UK now has five formal rescue and restructuring 
mechanisms available to a distressed corporate entity to explore rescue or 
restructure itself. These five mechanisms are discussed briefly hereunder. 
 
1. Administration 
Administration as a corporate rescue mechanism was first introduced in 
the UK by the Insolvency Act of 1986. The procedure was later amended 
by the Enterprise Act 2002. The amendment inserted Schedule B1 into the 
Insolvency Act 1986 which abolished the right of a floating charge holder 
to appoint an administrative receiver amongst other reforms.109 
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The UK administration of companies like its Nigerian counterpart may be 
commenced by the appointment of an administrator by an order of the 
court,110 by the holder of a qualifying floating charge,111 or by the 
company or its directors.112 The purpose of administration is to rescue the 
company from financial distress and ensure that it survives and continues 
in business. Where the first option is not realisable the administrator 
should be able to obtain a better result for the company‟s creditors than 
would be likely in a winding up proceedings, or as a last resort sell the 
debtor company‟s property and make distribution to the secured or 
preferential creditors.113 The administrator‟s paramount purpose is to 
rescue the debtor company from insolvency, ensure its survival as a going 
concern, or obtain a better result for all the secured creditors of the 
company. It is only when the above is unachievable that an administrator 
may opt for the realization of the assets 
On being appointed, the administrator is required to set out a proposal on 
how to achieve the purpose of administration. He also sets out how the 
proposal will end. A copy of the statement is required to be sent to the 
Registrar of Companies by the administrator. He is also required to send 
the statement to every creditor of the company whose claims and address 
he is aware of and to every member of the company whose address the 
administrator is aware.114 The proposal comes into effect as soon as it is 
approved by the creditors‟ and members‟ meetings.After a period of one 
year, the UK administration procedure terminates automatically, with the 
exception of some situations.115 The administration of companies 
introduced into Nigeria by CAMA 2020 is modeled after the UK 
administration of companies and are substantially the same.  
 
2.  Company Voluntary Arrangements  

The CVA is a rescue procedure provided in the Insolvency Act 1986.116 
The procedure allows the debtor company to renegotiate and restructure 
the payment of its debts to its creditors devoid of court proceedings. The 
CVA may be commenced by an administrator, where the company is in 
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administration;117 a liquidator, where the company is in liquidation;118 or 
the directors of a debtor company.119 
On presentation of the proposal by the directors, a nominee, who must be 
a qualified insolvency practitioner, is appointed. The directors are 
required to provide the appointed nominee with a document containing 
the affairs of the debtor company, such as the list of creditors, payments 
due, assets and liabilities and so on.120 The proposal is sent to the creditors 
and the members along with a 14 days‟ notice for the creditors‟ meeting to 
approve the proposal. If creditors, representing seventy-five percent 
claims in the debtor company that are present in person, or represented by 
other persons, vote to approve the proposal, then it is deemed to have 
been approved.The creditors who agree to the proposal are bound by its 
terms, while the directors of the company continue to manage the 
business of the company with the nominee then acting as the supervisor 
of the company for the purpose of the approved proposal.121 
A reform was incorporated into the UK CVA by the Insolvency Act 2000, 
that provided for a new schedule A1 that provided that companies which 
qualified as small firms under section 382(2) of the Company Act 2006, are 
to enjoy moratorium for 28 days. 
The CVA introduced by the CAMA 2020 in Nigeria is substantially the 
same with, and modeled after, the CVA in the UK. However, the CAMA 
2020, did not provide for moratorium for small firms. There is no 
distinction between large and small firms in respect of the CVA in 
Nigeria. 
  
3. Scheme of Arrangements 
This is one of the oldest rescue and restructuring mechanism in the UK,122 
and has been incorporated into the UK corporate legislation since 1900.123 
Scheme of arrangements is now provided for in Part 26 of the CA 2006. It 
is an arrangement between the company and its creditors, drawn up by 
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the directors of the company in distress. The company need not be 
insolvent before drawing up the scheme. A scheme of arrangement may 
be commenced as a rescue mechanism for early corporate rescue or during 
insolvency proceedings as an alternative to liquidation or deriving from 
administration. 
A scheme of arrangement is initiated when the directors of the debtor 
company prepares a scheme and apply to the court along with details of 
the schedules of the meetings of creditors and shareholders. The notice of 
meeting is sent to all creditors and shareholders of the company. If 
creditors, representing seventy-five percent claims in the debtor company 
that are present in person, or represented by other persons, vote to 
approve the scheme then the scheme is approved. On the approval of the 
scheme an application is sent to the court to sanction it. Once the court 
sanctions the scheme, it becomes enforceable against all the creditors, 
including the creditors who did not approve the scheme.  Consequent on 
the approval of the scheme by the Court, the directors of the debtor 
company remain in control of the affairs of the company and execute the 
details in the approved scheme of arrangement. 
 
4. Moratorium 
By the provisions of the CIGA 2020,124 moratorium is a “standalone” 
procedure that allows the directors of the debtor company to remain in 
control while a plan to rescue the company is being implemented. In this 
procedure, the directors of an „eligible company‟125 (company with no 
winding up petition or an English company) can file “relevant 
documents” in Court126 and immediately this is done, moratorium is put 
in place for an initial period of 20 business days.127 During the period of 
moratorium, the directors of the debtor company continue to manage the 
business of the company while a monitor is appointed. The monitor, who 
is an officer of the court, must be a licensed insolvency practitioner.128 His 
duty includes monitoring the company‟s affairs and keeping it under 
continuous review in order to effectively determine whether the 
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moratorium will likely result in the rescue of the company as a going 
concern or not.129 
In the period the moratorium is in place, creditors are restrained from 
taking any step to realize or enforce their debts against the distressed 
corporate entity.130 During the moratorium, suppliers of goods and 
services are also prohibited from terminating their contracts with the 
distressed corporate entity. The purpose of the moratorium is to protect 
distressed companies from adverse actions of creditors and afford 
directors the opportunity to try and rescue or restructure the business.  
The moratorium procedure is not available to companies that are subject 
to winding up proceedings,131 and oversea companies.132 However, the 
exception is where the excepted companies seek and obtain an order of 
court to take advantage of the moratorium procedure. In this instance, the 
directors of the troubled company are required to apply to court for 
moratorium, accompanied with relevant documents and it is only when 
the court makes the order that moratorium comes into 
effect.133Moratorium may be extended in a number of ways,134 for up to 12 
months. 
 
5. Arrangements and Reconstruction of Companies in Financial Difficulty 

Arrangements and Reconstruction of Companies in Financial Difficulty 
also known as Restructuring Plan is a form of „compromise and 
arrangement‟ procedure introduced by CIGA 2020. The CIGA 2020135 did 
not however, repeal the provisions of Part 26 of the CA 2006 but only 
amended the CA 2006 to include the Restructuring Plan as Part 26A.  
The Restructuring Plan is a court supervised mechanism available to any 
company in financial difficulty or likely to face financial difficulty,136that 
desires to restructure to avoid insolvency. In this procedure, the company 
applies to court with the jurisdiction over insolvency to order that the 
meetings of creditors and members be conveyed. Apart from the company 
itself, an administrator, liquidator, creditors or members of the distressed 
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company may also initiate the Restructuring Plan procedure by bringing 
an application to the court.137 Where the court grants the application and 
orders that the meeting be summoned, a notice of meeting attached with 
the prescribed statement is sent to all members and creditors of the 
distressed company affected by the restructuring plan. The court will 
sanction the Plan on the approval of seventy-five percent (75%) in value of 
the creditors or class of creditors, or members or class of members,138 and 
it is satisfied with the fairness of the plan. 
 
Rescue and Restructuring Mechanisms in India 
The corporate rescue and restructuring procedure available in India is as 
provided by the Insolvency and Bankruptcy Code 2016 (IBC 2016). The 
IBC 2016 laid down separate insolvency procedures for companies, 
individuals as well as partnerships. By the provisions of the IBC 2016, 
India has only one law that regulates its corporate rescue and 
restructuring process. The Indian rescue mechanism referred to as 
Corporate Insolvency Resolution Process (CIRP) may be initiated by the 
corporate debtor or if it defaults to promptly do so, by a financial creditor 
or operational creditor.139 The process is commenced by an application to 
the National Company Law Tribunal (NCLT).140 Once the application is 
made, an interim insolvency resolution professional (IRP) is immediately 
appointed,141 and the board of directors of the corporate debtor is 
suspended from the date of the appointment. The tenure of the interim 
IRP is a maximum of 30 days from the commencement of insolvency, but 
terminates on the appointment of a final insolvency resolution 
professional (FIRP). After making the application to the NCLT, a 
moratorium is put in place until the CIRP is completed. 
If the Committee of Creditors believes that the business of the debtor 
company is sustainable, it will approve the resolution plan for the 
company proposed by the IRP. But if the resolution plan is not approved 
by the Committee of Creditors, then the corporate debtor goes into 
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liquidation. The time limit for the CIRP is 180 days142 but may be extended 
by another 90 days.143 
The India IBC 2016 made provisions for Fast Track Corporate Insolvency 
Resolution Process (FTCIRP).144 The time limit for the FTCRP is 90 days145 
and may be extended for another 45 days.146 The FTCIRP is available to 
small companies, startups and unlisted companies with a specified value. 
The India rescue and restructuring mechanism has some unique features. 
First, the CIRP or FTCIRP is condition precedent to liquidation. This 
simply means that until the rescue procedure is exhausted a company 
cannot be subjected to liquidation. This feature has the ability to save a lot 
of companies that would have been prematurely forced into liquidation. 
This condition is absent in the Nigeria corporate rescue and restructuring 
framework. In Nigeria, the rescue and restructuring mechanism available 
are mere alternative to liquidation. There is no provision that compels a 
creditor to attempt the rescue of a financially distressed company.  
Secondly, the CIRP and FTCIRP both have specific time frames.147The 
Nigeria rescue and restructuring mechanisms have no prescribed time 
limits for concluding the procedures, as such, the procedures are 
susceptible to delay tactics by crafty debtor companies. It may be argued 
that under administration of companies, an administrator is required to 
act quickly or “as efficiently as is reasonably practicable”.148 The phrase 
“quickly and efficiently as reasonably practicable” is subjective, liable to 
different interpretations and cannot be equated with statutory prescribed 
time limit.  
Thirdly, the IBC 2016 prescribed independent and separate regulatory 
agency to oversee the CIRP. This body, the Insolvency and Bankruptcy 
Board of India (IBBI),149 has no other function other than to supervise the 
CIRP. This will definitely improve the efficiency of the CIRP. In Nigeria, 
the regulatory agency assigned with the task of overseeing the rescue and 
restructuring process is the CAC, which is also assigned several other 
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functions by CAMA 2020. This is sure to cause inefficiency and delay in 
the process. 
Fourthly, the adjudicatory body that sanctions the process and resolves 
disputes in India is the NCLT. NCLT is in respect of corporate bodies only 
and does not handle issues that touch on individual and or partnership 
insolvencies, which is vested in the Debt Recovery Tribunal (DRT). In 
Nigeria, the Federal High Court vested with the jurisdiction with respect 
of corporate rescue and restructuring is also vested with other subject 
matters that has already congested it. 
 
4.3 Any Lessons from the United Kingdom and India? 
There are several lessons Nigeria rescue and restructuring framework and 
mechanisms can learn from those of the UK and India. Some of these 
lessons are as follows: 
1. Independent and Separate Regulatory Institutions 
The Indian IBC 2016 established the IBBI as an independent and 
specialised body charged with the sole business of supervising rescue and 
restructuring of distressed companies. The IBC 2016 also established the 
NCLT,150 as a specialised court/tribunal to deal exclusively with the 
matters connected with rescue and restructuring. Also, appeals from the 
NCLT go to the National Company Law Appellate Tribunal 
(NCLAT),151which is also a specialised court that handles only appeals 
from the NCLT. The UK‟s IA 1986 as amended similarly established the 
Insolvency Service that handles only matters connected with insolvency 
and rescue and nothing else. 
In Nigeria, the CAMA 2020 did not provide for separate court to handle 
matters in respect of corporate rescue and restructuring in Nigeria. As 
already stated in this chapter, the Federal High Court empowered to 
handle matters that relates to rescue and restructuring is also 
constitutionally empowered to handle several other matters and cases. In 
the same vein, the Federal High Court is congested with cases and may 
not be able to expeditiously handle issues that pertain to rescue and 
restructuring. 
Similarly, the CAC tasked with regulatory and supervisory powers over 
rescue and restructuring issues in Nigeria is not an independent and 
separate agency. It is already tasked with the matters of supervision of the 

                                                           
150

 (n 188). 
151

Ibid, s. 61. 



The Journal of Law and Policy      Volume 2, Issue 3, 2022 
 

108 
 

formation, incorporation, management and winding up of companies and 
so on. Adding the business of overseeing rescue and restructuring 
procedures will most likely overburden the CAC and cause it to be 
inefficient. Nigeria can draw from these two jurisdictions and provide for 
independent and separate regulatory institutions for handle rescue and 
restructuring matters. 
 
2. Skills and Capacity 
To qualify as a licensed insolvency practitioner in the UK, it is mandatory 
to sit for a qualifying practical examination organised by the Joint 
Insolvency Examination Board (JIEB)152 in addition to other 
requirements,153 and being a member of one of the professional bodies 
approved to act as insolvency practitioners. This examination tests the 
skill and competence of prospective insolvency practitioners with a view 
to ensuring that only those adequately skilled and have the requisite 
experience in insolvency practice are licensed as insolvency practitioners. 
Furthermore, those already licensed as insolvency practitioners are 
required to undergo “continuing professional development”, which 
means and includes the production of written materials for publication; 
attendance at courses, seminars or conferences; the completion of on-line 
tests, and so on.154 
The CAMA 2020 did not provide that any practical test or examination be 
taken and passed to determine the skill and competence of prospective 
insolvency practitioners before they can be licensed as insolvency 
practitioners, in addition to being members of any of the approved 
professional bodies. The CAMA 2020 also failed to prescribe any form of 
continuous professional development for insolvency practitioners. Nigeria 
can take a cue from the UK provisions and prescribe mandatory practical 
examination for all prospective insolvency practitioners and continuous 
professional development regime for insolvency practitioners. 
 
3. “Stand Alone” Insolvency Legislation 
Nigeria can draw lessons from India with its single, dedicated insolvency 
legislation. Nigeria has never had a „stand-alone‟ corporate insolvency 
legislation. Her insolvency legislation has always been crammed down 
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with the formation and regulation of companies and other allied matters. 
Corporate insolvency practitioners and other stakeholders were quite 
excited at the passage of the Bankruptcy and Insolvency (Repeal and Re-
Enactment) Bill, by the Nigerian senate in 2015,155 but the Bill was never 
assented to. The absence of a dedicated corporate insolvency legislation 
constitutes a challenge to the rescue and restructuring of distressed 
companies in Nigeria.156 
 
4. Debtor in Possession Mechanism 
The UK‟s moratorium introduced by CIGA 2020, is a debtor in possession 
rescue mechanism that allows the directors of the rescue company to 
continue to trade while attempting to rescue or restructure the company 
without interference from creditors. Nigeria can learn from the UK and 
introduce a debtor in possession mechanism. This procedure has the 
benefit of saving the company without the necessity of battling the stigma 
of going into administration or other insolvency procedures. 
 
Conclusion 
There is no gainsaying that the rescue and restructuring mechanisms 
provided by the CAMA 2020, is in recognition and affirmation of the 
global trend to shift from corporate liquidation to corporate rescue and 
restructuring. It has become clear that it is more beneficial to society at 
large to allow a company survive than to liquidate same for the benefit of 
a few creditors. This dissertation examined and analysed the rescue and 
restructuring mechanisms provided by CAMA 2020, which are company 
voluntary arrangements (CVA), administration of companies, 
arrangements and compromise and netting. These mechanisms are not 
autochthonous, but imported from other jurisdictions, mainly the UK, 
from where the CVA, administration and arrangements and compromise 
mechanisms were transported. Nevertheless, the rescue and restructuring 
mechanisms provided by the CAMA 2020 are indeed commendable as 
they have increased the rescue and restructuring options open to a 
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financially distressed company. Besides, for the first time, moratorium 
was introduced into the insolvency framework in Nigeria. The CAMA 
2020 also introduced insolvency practitioners to act as administrators, 
nominee, supervisors and receivers, to the Nigerian insolvency framework 
and made provision for the qualifications for those insolvency 
practitioners.   Notwithstanding these laudable improvements provided 
by the CAMA 2020, this paper identified and examined some of the issues 
and challenges with the rescue and restructuring mechanisms. This paper 
also comparatively analysed the rescue and restructuring provisions 
provided by the CAMA 2020 and the rescue and restructuring provisions 
from the UK and India and identified some lessons Nigeria can learn from 
these two jurisdictions to aid the effective and efficient implementation of 
the recue and restructuring provisions of the CAMA 2020.  
 
Recommendations 
Flowing from the foregoing, this paper makes the following 
recommendations to position Nigeria‟s rescue and restructuring 
mechanisms to meet with best global standards in insolvency practice: 
1. The National Assembly should pass dedicated “stand alone” 

insolvency legislation in Nigeria to holistically cater for all 
insolvency matters including rescue and restructuring of distressed 
companies. 

2. The National Assembly should amend the provisions of CAMA 
2020 thus: 

 (i) To provide for independent and separate regulatory 
institutions to drive the rescue and restructuring process in 
Nigeria. 

  (ii) To introduce time frames for corporate rescue and 
restructuring procedures in Nigeria. 
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TRADE DISPUTE AND SETTLEMENT MECHANISMS IN  
NIGERIA UNDER NIGERIAN LAWS 

 
By 

 
CHINDA, Richard Gershon 

 
Abstract 
Just as it is common for conflict to arise in any human 
relationship, the relationship between an employer and an 
employee is not left out in this. Conflict is however, inevitable to 
the extent that refusal of the union to be recognized by their 
employers, public policies, as well as the failure of collective 
bargaining are identified as the causes of Industrial conflict. In 
Nigeria, inspite of the legislative framework for the mechanisms 
of settling Industrial Conflicts, the situation has consistently 
been on the increase and the mechanism has not effectively 
fostered Industrial harmony. Thus, this article examines the 
industrial Conflict and settlement procedures in the public service 
of Nigeria, under the Nigerian laws. This article adopted the 
doctrinal research methodology. This paper found out amongst 
others that the framework of substantive law established in 
Nigeria for the resolution of industrial dispute obviously lacks 
some critical components of industrial conflict resolution in 
respect of sanction, bearing in mind the Trade Union Act in its 
Section 25 (1)(2) grants recognition to a registered trade union for 
the purpose of collective bargaining with a provision of N1,000 as 
fine for non-compliance, such  is grossly inadequate to serve as a 
deterrent and to achieve a sustained industrial harmony. This 
article recommends amongst others that Section 25 (2) of the 
Trade Unions Act, should be amended to impose sanction on the 
employers for their refusal to recognize and give effect to trade 
unions bargaining processes, and that the sanction will be 
determined on the financial strength of each organization upon 
default.  

 
1. Introduction 
In every sphere of human endeavor, with exception in the grave, conflict 
is inevitable. This position is undoubtedly so because in the course of 
human relationship, personal or corporate, conflict is almost unavoidable.  
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In the corporate organization, conflict is not the presence of physical 
exchange of weapons but simply a demonstration of interest, either from one 
party who is desirous of additional wages or the other who is desirous of 
additional services or better still, it could also be as a result of abandonment 
of the agreed term of engagement by the parties. 
The National Industrial Act1 provides that any dispute between employers 
and workers, or between workers and workers, which is connected with 
employment or non-employment or terms of employment or conditions of 
work of any person. 
Similar provision is also made in the Trade Dispute Act.2 In as much as 
organizations, private or corporate are made up of different categories of 
humans, it is expected that demands and pressure will often arise from either 
parties within the organization. 
In every Nation of the world, conflicts are inevitable, it is often said to be part 
of national and industrial processes and its effective management is 
imperative for national and industrial growth.3 It involves the display of 
multiple behaviours and attitude that comes in two opposite directions 
involving the employers on one side and the employees on the other side, 
precipitated by disagreement due to non-implementation or non-negotiated 
terms and condition of service.4 
However, in order to curb the space of conflicts in any organization be it private 
or corporate, some settlement mechanisms must be put in place. 
The Trade Dispute Act5 sets out grievance procedure as well as statutory 
procedure for the settlement of same. The grievance procedure is a voluntary 
procedure in the settlement of trade dispute which involves the disputing parties 
making the initial attempt to settle their disagreement through the existing 
negotiation machinery at a meeting between the parties.6 This also referred to as 
internal machinery procedure.7 On the other hand, the statutory procedure in the 
settlement of trade dispute places upon the Minister of Labour and Productivity 
such a responsibility in the entire process of mediation, conciliation, Industrial 
Arbitration Panel (IAP), National Industrial Court, Board of Inquiry as provided 
in the Trade Dispute Act.8 
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2. Conceptual Reviews 
It must be most appropriate to make clarifications of the key concepts of this 
paper, which are, trade dispute, dispute settlement, and settlement 
mechanisms. 
 

Dispute 
The word dispute is easy to comprehend in its ordinary usage, arising from 
the fact that it is a process that forms an important part of human existence 
and thus, a natural part of our daily lives. It has been described to be a 
conflict or controversy; a conflict of claims or rights; an assertion of right, 
claim or demand on one side met by contrary claims or allegations on the 
other side.9 
Dispute has also received judicial pronouncement in respect of its definition 
as “a disagreement on a point of law or fact, a conflict of legal views or 
interests between two persons.”10 
 

Settlement 
The word settlement is defined to mean an official agreement that ends an 
argument between two people or groups.11 It is also said to be the action of 
reaching an agreement: the settlement of dispute.12 In my personal opinion, 
settlement could also be said to be a peaceful resolution of disagreement 
between person or group of persons. It can also be said to be the conclusion 
of a disagreement process amongst person over an idea or terms of contract. 
 

Industrial Conflict 
Industrial conflict has been expressly said to be a difference between labour 
and management on employment matters.13 Industrial conflict is also said to 
be a disagreement between workers union and management on issues 
concerning the conditions of work.14 Industrial conflict is further defined to 
arise usually from a complaint or a grievance which is left unsettled or 
unattended to by the authority or management that is charged with the 
responsibility for settling the grievance at the primary level.15 
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Statutorily, Industrial conflict is defined to mean any dispute between 
employers and employees or between workers and workers which is 
connected with employment or non-employment, or the terms of 
employment, and physical conditions of work of any person.16 
In my personal opinion, industrial conflict connotes disagreement 
between the employer on one side and the worker on the other side 
arising from the breach of the terms and conditions of their services. This 
is indeed a clear demonstration of a display where the employer desire 
more profit and better services and the worker on the hand, demand 
higher wages and other benefits, and both end apparently refuses to meet. 
Trade Dispute Act17 defined industrial conflict as: “Any dispute between 
employers and workers, or between workers and workers, which is 
connected with employment or non-employment or terms of employment 
or condition of work of any person”. This definition is unequivocally 
direct and clear in every sense of it and same is replicated in Trade Unions 
Act18 defined industrial conflict or trade dispute as: “Any dispute between 
employers and workers, or between workers and workers, which is 
connected with the employment or non-employment, or the terms and 
conditions of employment or conditions or work of any person”. 
National Industrial Court Act19 replicated by words the same definition of 
industrial conflict as provided for in the Trade Dispute Act and Trade 
Union Act respectively. It is also imparimateria with the provision of British 
Trade Dispute Act.20 
In A.G. Oyo State v NLC21the court held the same view as any dispute 
between employers and workers or between workers and workers which 
is connected with the employment or non-employment or the terms of 
employment and physical conditions of work of any person. The court has 
also held in the case of Oshiomole v Federal Government of Nigeria22that the 
definition as provided in the Trade Dispute Act as well as the Trade 
Unions Act respectively is all encompassing. 
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Strike  
Okene,23 in his opinion about industrial dispute stated:  

There’s no doubt that workers throughout the world are alike in the 
sense that they desire recognition, satisfaction, fair wages and 
salaries, job security, redress of wrongs and good working 
condition. But often, the employer and the union (representing 
workers) find themselves in sharp disagreement; such friction or 
disagreement gives rise to trade dispute and strike. 

 
He further opined that a strike is a deliberate stoppage of work by 
workers in order to put pressure on their employer to accede to their 
demands.24 
K.G.J.C.25 defines a strike as a collective stoppage of work undertaken in 
order to bring pressure to bear on those who depend on the sale or use of 
the product of their work. The implication of this opinion is that there 
exist an employer – employee relationship between the parties in the 
dispute. 
Train Shipping Corporation v Greenwich Marine Incorporation26 where the 
indomitable Lord Denning stated that a strike is:  

A concerted stoppage of work by men, done with a view to 
improving their wages or conditions of employment, or giving vent 
to a grievance or making a protest about something or 
sympathizing with other workmen in such endeavor. It is distinct 
from stoppage brought by an external event such as a bomb scare 
or by apprehension of danger. 

 
In section 4727 strike is said to mean the cessation of work by a body of 
persons employed acting in combination, or a concerted refusal or a 
refusal under a common understanding of any number of persons 
employed to continue to work for an employer in consequence of a 
dispute, done as a means of compelling their employer or any persons or 
body of persons employed, to accept or not to accept terms of 
employment and physical conditions of work. 
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Hiller28 opined that strike is the simultaneous and coordinated 
withdrawal of labour by workers. In his opinion, strike is expressly 
interpreted to represent an agreement reached to put a stop to work at a 
particular date and time by group of workers. 
 
Trade Dispute 
This is any dispute between employers and workers or between workers 
and workers or workers represented by unions and employers which is 
connected with employment or non-employment or conditions of work of 
any person or in a place of work.29 
 
3. Mechanism for the Settlement of Trade Dispute under Nigerian Law 

In Nigeria, the mechanisms put in place for the resolution of trade dispute 
generally is dynamic and has its root in the English adjudicatory process 
as a result of colonization of Nigeria by the British.30 The evolution of 
trade dispute laws in Nigeria falls into two categories: 
a. Received English Law 
b. Nigerian Statutes 

 
All of the laws relating to and regulating trade dispute in Nigeria have 
their origin in English law. As a former British Colony, Nigeria imbibed 
the English Laws through the medium known as the reception laws 
enacted at various times by local legislation. Before the First World War 
(1914 - 1918), the colonialist had no real labour policy since the British 
were working towards developing a clearly define principle of labour 
relations for themselves.31 
The Trade Dispute (Arbitration and Inquiry) (Lagos) Ordinance 1947 and 
the Trade Dispute (Arbitration and Inquiry) (Federal Applicant) 
Ordinance, 1957 were the first two Ordinances attempted by the Nigerian 
government to provide an efficient legal frame-work for settlement of 
trade disputes. However, these attempts turned out to be unsuccessful 
because of some inherent defects in it. These are: 
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1. Parties were given an option to choose whether or not they wanted to 
resort to the machinery provided or set up by the government. They 
had the option to take their cases straight to the courts of law. Thus, 
not many people went to the conciliator provided and the parties 
could refuse to cooperate with the conciliator as there was no legal 
compulsion to co-operate or give the conciliator the chance to settle 
disputes between them.  
 

2. There was the total absence of any permanent institution other than 
the Department of Labour which could be called upon to effect 
settlement. It was observed that only ad-hoc bodies were set up to 
handle trade disputes, this had its attendant administrative problems 
which led to considerable delay in the resolution of trade disputes. 
These major defects in the legislations made their lifespan short and 
new legislations were introduced. These are:  
(a) The Trade Disputes (Emergency Provisions) Decree of 1968 
(b) The Trade Disputes (Emergency Provisions) (Amendment) (Decree 

No 2) of 1969 
 

These 1968 and 1969 Decrees attempted to correct the defects in the first 
two Ordinances. These were effective in banning strikes and lock-outs, 
among other things, but they were designed to last only for a short time 
because they are temporary war time measure which had out heed its 
usefulness with the cessation of hostilities. The view of the government on 
the Udoji commission caused considerable agitation on wage claims from 
both private and public sectors, which led to abandonment of both 
voluntary and statutory methods of settling trade disputes.32 
All these were to be regulated and resolved in the Trade Dispute Act of 
1976 which was amended by the Trade Disputes (Amendment) Decree No 
47 or 1992 and further reviewed, amended and updated by the Trade 
Dispute Act 2004. Therefore, in Nigeria at the moment, the statutory legal 
frameworks for the settlement of labour dispute are the Trade Disputes 
Act,33 the National Industrial Court Act or 2006 and the Federal Republic 
or Nigeria Constitution (Third Alteration) Act of 2010. Hence, the 
mechanism long adopted for dispute resolution is mainly through judicial 
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or arbitral processes. These mechanisms accord recognition to both the 
grievance procedure and the statutory procedure embodied in the Trade 
Dispute Act 2004. 
 
Collective Bargaining Mechanism in Trade Dispute Settlement 
Simply put, collective bargaining involves a process of negotiation and 
conclusion of collective agreements on terms and conditions of 
employment between employers and workers. The right to collective 
bargaining is intimately related to and dependent on the right to freedom 
of association and the right to strike.34 Workers generally associate with 
each other's protection for their economic and other interests. Where they 
have to confront their employer for wage and other negotiations, they 
have to present a solid front. The only way that they can meet the 
employer as equal partners is when they come through their trade 
organizations. Negotiation between the two parties is known as collective 
bargaining. From the above, it can be concluded that the right to bargain 
collectively stems from the right of association.  
However, in some cases negotiations do not always have a satisfactory 
outcome. Sometimes the views of the parties are so diametrically opposed 
that negotiations break down. It is after the breakdown of negotiations 
that trade unions ballot their members for a mandate to commence strike 
action. It was accordingly held in Union Bank of Nigeria Ltd. v Eden35 that a 
strike of this kind was functional to collective bargaining. Collective 
bargaining will thus not be effective without a credible threat of industrial 
action.36 
Without doubt, the stoppage of work initiated by the union will affect 
both sides.37 The employer's operation may be shut down with the 
attendant loss of revenue and the employees will suffer hardship because 
they will be out of work and will be deprived of their salaries and wages. 
Both sides will naturally be hurt economically. The question may 
therefore arise as to: why do workers choose to bear the economic loss 
rather than accept the offer of the employer? The answer is that the 
workers resort to industrial action to force the employer to reach a 
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mutually acceptable agreement about the terms and conditions of 
employment. The right to strike helps to equalize workers' bargaining 
power and a chance to resist the economic compulsion inherent to an 
otherwise unequal wage bargain.38 In this sense the economic purpose of 
strikes plays an important role in collective bargaining. Thus, industrial 
action, or the likelihood of its occurrence, is seen as one of the necessary 
conditions for collective bargaining to exist.39 
The strike is the ultimate sanction without which collective bargaining 
cannot exist.40 As Kahn-Freund noted:  

Collective bargaining as we understand it is impossible without 
social sanctions. Collective bargaining cannot work without the 
ultimate sanction of the strike, no more than the law of, say, the 
sale of goods could work without the law of bankruptcy.41 

 
The notion that there is a connection between collective bargaining and 
the right to strike is widely accepted by labour lawyers and industrial 
relations experts. Anderman, as previously mentioned, notes that: 

The right to strike is understood as a safeguard against the 
imbalance of power between individual employee and employer and 
it provides a necessary underpinning to collective bargaining. It 
has long been recognized that without a credible threat of 
damaging industrial action there is little assurance that 
management will be willing to engage in meaningful negotiation 
with trade union representatives over disputed issues of 
management decision-making.42 

 
 
This view was acknowledged by Lord Wright in his famous dictum in 
1942.43 Without doubt, the right to strike is not only a logical step in the 
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collective bargaining process, but also a part of the price paid for 
industrial self-regulation of the conditions of employment. It is a 
necessary part of the process toward securing the adjustment of 
expectations of economic realities.44 Giving further justification for the 
crucial role of the right to strike in collective bargaining, Collins et al 
explain:  

The connection between the right to strike and collective 
bargaining is easy to understand. Collective bargaining would be 
rather empty of substance, if the employer could say: 'this is my 
offer-take it or leave it', or if the employer could say: ‘I am 
proposing to change the terms of existing collective agreement - 
and there is nothing you can do about it, whether you agree or 
not.' The strike enables workers collectively to put pressure on the 
employer in pursuit of what they see as a just cause and a way of 
resisting what they see as unjust action by the employer.45 

 
Examples of this link are numerous in Nigerian labour law.46Adeogun, for 
example, says of the nexus between collective bargaining and the right to 
strike:  

Conceptually, the right to strike can be seen as an essential 
characteristic of collective bargaining. This is so because the ability 
of the union to bring direct economic pressure on the employer 
depends largely on the availability or use of the strike weapon... 
The presence or threat of a strike induces the parties to engage in 
continuous dialogue for a search for an agreement. That is to say 
when workers are certain that they can strike, or employers are 
conscious of its occurrence, the seriousness of the dispute is 
intensified and, correspondingly, the bargaining power of the 
employees is increased.47 
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There is little doubt that the right to strike is a very important instrument 
in collective bargaining in order to ensure the economic rights of workers. 
Indeed, if workers could not in the last resort collectively refuse to work, 
they could not bargain collectively.48 In the absence of the right to strike 
„collective bargaining‟ would amount to „collective begging‟.49 
However, Nigerian law adheres to the principle of free collective 
bargaining, yet at the same time suppresses the right to strike. This is a 
significant discrepancy. This paper argues that the Nigerian approach of 
recognizing collective bargaining and yet, ironically, suppressing the right 
to strike is anomalous and demonstrates that Nigerian law is deficient. 
The right to strike must be strengthened to enable collective bargaining to 
perform the important role envisaged in Nigeria's system of industrial 
relations. 
 
Collective Agreements in the Public Service of Nigeria 
One of the aspects of British industrial relations which Nigeria inherited is 
the non-binding nature of collective agreement.50 At Common Law, 
collective agreements are not regarded as a legally binding contract for 
two reasons. First, is the doctrine of the Privity of contract under which a 
contract of employment is regarded as an affair strictly of the employer 
and worker, and the trade unions which are the principal negotiators on 
behalf of the workers cannot enforce such contract because they are not 
parties to it,51 consequently, only parties to a collective agreement can 
benefit or suffer from it.52 Therefore, unless this basic element of the 
general rule of contract can be established, the common law courts regard 
collective agreements as binding in honour only. The second reason is that 
the parties to collective agreements do not normally intend to create legal 
relations.53 
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What remains confusing however is that, in English Law there is no 
requirement that an intention to create legal relations must be shown 
before a contract can be established. Unfortunately, however, in Nigeria, 
the High Court which hitherto exercises jurisdiction on labour matters in 
Nigeria had consistently insisted on the strict compliance with the 
common law position, as shown above.  This was exemplified in the case 
of Rector Kwara State Poly v Adefila54and Nwajagu v BAICO (Nig) Limited.55 
It was held these in cases that collective agreement is document totally 
devoid of sanctions and such agreement cannot be made the basis of an 
action by an employee unless it is incorporated into the contract of service 
of such an employee, expressly or impliedly. 
However, the National Industrial Court which is conferred with exclusive 
jurisdiction by section 254 (c) of the Constitution56 National Industrial 
Court Act57on all labour matters including interpretation of collective 
agreement in Nigeria, seems to adopt the position that the sanctity and 
binding effect of collective agreements is accepted without more, so that 
once the court‟s jurisdiction to interpret a collective agreement is activated 
under section 16 & 20 Trade Disputes Act, there is often no question as to 
it being binding in honour only.  It is deemed to be legally binding for all 
intents and purposes.58 What is however obvious from the decisions of the 
court is that in enforcing collective agreement, emphasis is often placed on 
some structural requirement for validity. For instance, in Association of 
Senior Staff of Banks, Insurance and Financial Institutions v Nigerian Employers 
Association of Banks, Insurance and Allied Institutions,59 it was held that 
before a collective agreement can be enforced at the NIC, the terms of the 
agreement must be clear, precise, unambiguous and signed by the parties. 
Similarly, in Lasisi Gbadegesin v WEMA Bank Plc,60 in resolving whether the 
two versions of collective agreements submitted before the court were 
valid and enforceable, the court held that none of the version was valid 
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and enforceable, because the first is unsigned and is incomplete with 
several pages missing. And that, the second agreement ends at page 54, 
but it again has another signature at page 41 and that passage of the 
second document from page 19 – 54 is hand written. 
The position adopted by the NIC regarding the status of collective 
agreement in Nigeria is commendable considering that the process of 
arriving at such agreement usually entails great financial cost, time and 
energy, this is in addition to the fact that, most collective agreements are 
usually entered into on matter relating to legitimate expectations of the 
workers and their families. Thus, to suggest that such agreements are 
binding in honour, is an outright invitation of industrial unrest at 
workplace. Unfortunately, however, the current legislations on Trade 
Disputes in Nigeria have not taken a definite stand in line with the 
position of the NIC, regarding the legal status of collective agreements in 
Nigeria. 
 
Collective Agreement under the Trade Dispute Act 
Trade Dispute Act61 requires that, where there exist a collective agreement 
for the settlement of trade dispute, at least three copies of the said 
agreement be deposited by the parties thereto with the Minister within 
fourteen days of its execution upon the receipt of which the Minister may 
declare the term of the said agreement or any part thereof as binding on 
the employer and workers to whom they relate and thereafter, any party 
in default will be guilty for an offence and liable on conviction to a fine of 
N100, or six month imprisonment. The effect of this is that either party 
may take legal action to enforce the agreement once it is confirmed by the 
Minister. However, in Nigeria, government is both the regulator of the 
economy and the largest employer of labour. Thus, the fact that Minister 
of Labour is an agent of the government has cast doubt on the possibility 
of the Minister confirming agreements which may not serve the interest of 
the government.  Secondly, the Act has not shown a genuine willingness 
to compel the parties to comply with the term(s) of collective agreement as 
confirmed by the Minister of Labour because the fine of N100 as a 
sanction is too small to command compliance.  Again, it is not clear 
whether the N100 fine is to apply for each day the default continues or it 
should apply once for the entire period of the default lasted. 
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Collective agreement, being an important mechanism in regulating labour 
relations, the Constitution and the National Industrial Court Act 
contained statutory provisions which seem to be of the effect that its legal 
effect is statutorily guaranteed and it is intended to be applied in the 
settlement of labour dispute. For instance, section 245 (1) of the 
Constitution62 has elevated the NIC to the status of a Superior Court of 
Record. The CFRN and National Industrial Court Act63further confer on 
the court exclusive jurisdiction on any matter relating to the interpretation 
of collective agreement in Nigeria.  These provisions go to show that both 
collective agreements on terms and conditions of employment and 
collective agreement for the settlement of trade disputes could be subject 
of litigation before the NIC. This argument is supported by the fact that 
the jurisdiction of the court has been expanded to include all labour 
matters. Furthermore, given the expanded jurisdiction conferred on the 
court in the Trade Union Act64  which prohibits the court from 
entertaining any suit instituted for the purpose of enforcing any collective 
agreement made by a trade union, federation of trade unions or central 
labour organization will be of no effect. 
 
Trade Dispute Settlement Mechanisms 
i) Settlement by the Grievance Procedures 
Trade Disputes Act65 provides for the role of voluntary grievance 
procedures in the settlement of trade disputes and accordingly requires 
the disputing parties to first attempt settling their disagreement by the 
existing negotiation machinery at a meeting between both parties. It is a 
kind of charter, a self-imposed bilateral treaty between union and 
management whereby the parties undertake to resolve all grievances 
through the stated procedure.66 
This can be referred to as self-help as the parties are to settle dispute by 
means fashioned out by themselves and it is expected that the result of 
such a process would establish lasting industrial peace and harmony. An 
important aspect of the settlement process is that, when a dispute is being 
dealt with or negotiations are underway, the parties must not resort to 
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industrial action. To do so would be contrary to law. Furthermore, 
although the internal dispute procedure is traditionally established by 
collective agreements, there are instances where, some employees 
unilaterally lay down a dispute procedure as part of the management‟s 
work rules. 
 
ii) Settlement by Mediation 
Where the parties fail to resolve the dispute after the exhaustion of the 
voluntary grievance procedure, or in the absence of such means of 
settlement, they are required, within seven days to meet to resolve the 
dispute amicably under the presidency of a mediator mutually agreed 
upon and appointed by the parties. The parties are entitled to be 
represented at the mediation by themselves or their representatives.67 
Mediation is a voluntary private dispute resolution process in which an 
impartial third party assists parties to reach a negotiated settlement. The 
process and the outcome are non-binding. The mediator is actively 
involved in the negotiation process but unlike a judge or arbitrator, he has 
no power to impose a settlement, rather he assists in shaping solutions to 
meet the parties‟ mutual interests and achieve reconciliation.  
The Mediator has seven days to assist the parties to reach a settlement. 
Where the mediator is unable to settle the dispute within seven days of his 
appointment, a written report should be sent to the Minister within three 
days of the end of mediation either by the parties or by another person on 
their behalf.68The report should be in writing and points of conflict and 
steps taken to resolve it must be stated.69 
If the dispute still remains unresolved after all the necessary steps have 
been taken, or the parties refuse to take such steps, the Minister must then 
set in motion the appropriate machinery prescribed by law by exercising 
his powers under sections 8, 9 17 and 33 of the Trades Dispute Act. The 
exercise of this power gives the following options to the Minister, the 
appointment of a conciliator, or reference of the dispute to a board of 
inquiry or the Industrial Arbitration Panel (IAP) or the National Industrial 
Court (NIC). 
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iii) Settlement by Conciliation 
By the provision of Section 8 of the TDA, the Minister may appoint a fit 
person to act as a conciliator for the purpose of effecting settlement of the 
dispute. The Act does not define “a fit person”, but it presumably means 
somebody who is knowledgeable in industrial relations.70 
Generally, conciliation is a process by which one or more independent 
person(s) is selected by the disputing parties to facilitate a settlement of their 
dispute through a particular procedure. The conciliator is to enquire into the 
causes and circumstances of the dispute and by negotiating with the parties 
to endeavor to bring about a settlement and to achieve this objective: a guide 
was given to all professional officers in the Labour Division of the Ministry 
limiting them to the role of a conciliator.71 
Essentially, the role of the conciliator is facilitative. The process and outcome 
are also non-binding. Like mediation, agreements reached in conciliation 
amounts, at best, to gentleman's agreement. Where the dispute is settled 
within seven days of his appointment, the conciliator is expected to submit to 
the Minister a memorandum setting out the terms of the settlement signed by 
the representatives of the parties.  
However, where a settlement of the dispute is not reached within seven days 
or if after attempting negotiation with the parties, the conciliator is satisfied 
that he would not be able to bring about a settlement, he must forthwith 
report this tact to the Minister of Labour who is obliged to refer the dispute to 
the Industrial Arbitration Panel within fourteen days of the receipt of the 
report. 
 
iv) Settlement by Industrial Arbitration Panel (IAP) 
Arbitration is a dispute resolution process, usually regulated by statute, 
whereby the parties to the arbitration agreement agree to be bound by the 
decision, called an “award” of the arbitration. The award is generally final 
and legally binding on the parties to the arbitration agreement. According to 
Akinbuwa, 

Alternative Dispute Resolution refers to a range of mechanisms 
designed to assist disputing parties in resolving their disputes 
without the need for formal judicial proceedings. They are those 
mechanisms that are used to resolve disputes faster, fairer, and 
without destroying ongoing relationships.72 
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Historically, prior to 1976, trade disputes in Nigeria were treated as part 
of the common law of contract and were accordingly dealt with in the 
ordinary civil law courts. However, due to the oil boom and the 
consequent rapid growth in commercial and industrial activities, labour 
problems became more complex than the ordinary courts which could 
satisfactorily cope with and consequently, government decided to set up 
separate machinery for settling labour disputes. The Trade Disputes Act 
deals with internal resolution of conflicts among parties while the external 
machinery is covered by legal provisions in the Act, however, the external 
disputes procedures are expected to be voluntarily pre-agreed and self-
imposed undertaking by the parties to resolve grievances through 
specified machinery without resort to any form of industrial action at the 
commencement of the disputes.73 To this end, Section 18 of the TDA in 
strong terms prohibits strike or lock-out during labour dispute. 
Where a conciliator has failed to effect a settlement of the dispute, he is 
required to report that fact to the Minister. The Minister is required to 
refer the dispute for settlement to the Industrial Arbitration Panel within 
fourteen days of receipt of the report of conciliation.74 Although, IAP is 
not expected to adopt formal proceedings like Ordinary courts, however 
its proceedings are patterned along the lines of courts. For instance, the 
parties are allowed to be represented by persons of their choice to present 
their case. At the end, the panel arrives at decisions called “award”. The 
award is therefore forwarded to the Minister who will thereafter release it 
to the parties.  
The Panel is charged by section 9(1) of the TDA with the responsibility of 
arbitrating on industrial dispute between employers and employees inter 
and intra union disputes upon referral by the Honorable Minister of 
Labour and Productivity. The Minister of Labour and Productivity acts as 
a supervising body to the Panel. This means that the Panel can only 
adjudicate on matters referred to it by the Hon. Minister of Labour and 
Productivity.  
The IAP consists of a chairman and a vice-chairman and ten other 
members all of whom are appointed by the Minister. Of the ten members, 
at least two must represent the interests of employers while at least two 
must represent the interests of workers. For the purpose of each dispute 
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referred to the IAP, the chairman, having regard to the subject matter of 
the dispute and the means already adopted to settle it, constitutes an 
arbitration tribunal drawn from the members of the IAP which may 
consist of a sole arbitrator, or a single arbitrator assisted by assessors, or 
one or more arbitrators nominated by the employers concerned and an 
equal number of arbitrators nominated by the workers concerned, 
presided over by the chairman or vice-chairman.75 Where an arbitrator is 
assisted by assessors, he makes the award. In other cases, the award is 
arrived at by the majority of the members.76 
It is pertinent to note that most disputes which can be resolved by 
litigation can be settled by arbitration, the exception being matters where 
injunctions are required and other matters which may result in imposition 
of a fine or terms of imprisonment and matrimonial matters like divorce, 
custody, et cetera. Furthermore, an arbitrator's award is a private matter 
and cannot therefore, be effective against third parties who are not parties 
to the arbitration. This means that arbitration cannot be used in a dispute 
which necessarily involves parties outside the agreement. 
The Industrial Arbitration Panel has a mission to maintain industrial 
relations and harmony between workers and employers from both public 
and private sectors to enhance the political and socio-economic 
development of workers and employers in various working environments 
in the Nation. The panel as a quasi-judicial agency is to service the need of 
stakeholders in both the private and public sector of the Nigeria Economy 
and maintain peaceful atmosphere in all sectors of Nigeria. 
An arbitration tribunal is expected to make its award within 21 days 
unless the period is extended by the Minister.77 The award shall be 
communicated to the Minister as soon as it is made. Upon its receipt, the 
Minister may, if he considers it desirable to do so, refer the award back to 
the tribunal for reconsideration. Where the Minister chooses not to refer 
the matter back for reconsideration, he shall subsequently serve a notice 
on the parties setting out the award and informing them of their right of 
objection to the award within seven days, failing which the award is to be 
confirmed by the Minister. If he receives no notice of objection from either 
party within seven days, the Minister shall confirm the award which 
becomes binding on the employers and the workers to whom it relates. 
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However, if a valid notice of objection is received by the Minister, he must 
refer the dispute to the NIC, whose award shall be final and binding on 
the parties to whom it relates from the date of the award.78 
 
Settlement by the National Industrial Court (NIC) 
Section 1 (1) of the National Industrial Act, 2006 (hereinafter referred to as 
the "NIC Act") established the National Industrial Court. By virtue of 
Section 1(3) (a) NIC ACT, the Court is a Superior Court of Record. The 
National Industrial Court (NIC) is the highest labour court in Nigeria for 
the settlement of trade disputes. The NIC was first established under the 
Trade Disputes Act 1990. However, this has been replaced by the National 
Industrial Court Act 2006. The NIC Act, which came into force on 15thJune 
2006, repealed Part II of the Trade Disputes Act, provided for the 
establishment and jurisdiction of the NIC under the Trade Disputes Act. 
Section 1 of the NIC' Act 2006 re-establishes the NIC, while Section 7 of 
the NIC Act provides for its jurisdiction. The NIC has exclusive 
jurisdiction in civil matters and cases relating to labour, including trade 
unions and industrial relations, environment and conditions of work, 
health, safety and welfare of the workforce and matters of industrial 
relations.79The court also exercises similar jurisdiction in matters relating 
to the grant of any order to restrain any person or body from taking part 
in any strike, lock-out or any industrial action, or any question as to the 
interpretation of any collective agreement, any award made b) an arbitral 
tribunal in respect of a labour dispute or an organization dispute. In 
addition, the NIC Act confers power on the court to grant: injunctive 
relief. as well as to make orders of mandamus, prohibition or certiorari; to 
appoint a public trustee for the management of the affairs and finances of 
a trade union or employers‟ organization; and award of compensation or 
damages.80 The NIC Act provided that where the award of an Arbitration 
Tribunal is objected to and notice of this has been given to the Minister 
within the stipulated time, as provided for in the TDA, the Minister is to 
refer the disputes to the NIC whose award will be final and binding on the 
parties, as from the date of the award. 
The composition of the members of the Court shall consist of a president 
and 4 other members all of whom shall be persons of good standing to the 
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knowledge of the Minister and well acquainted with employment 
conditions in Nigeria. For the purpose of dealing with any matter which 
may be referred to it, the court shall, at the discretion of the President be 
constituted of either all 5 members or the President and 2 ordinary 
members. 
 
The Board of Inquiry 
Where a trade dispute exists or is apprehended, the Minister of Labour 
may cause inquiry to be made into the causes and circumstances of the 
dispute by a board of inquiry which shall inquire into the matter referred 
to it and report thereon to the Minister. The Minister is further 
empowered, at his discretion, to refer any other matter connected with 
industrial conditions in Nigeria to a board of inquiry, which shall inquire 
into a matter referred to it and report thereon to the Minister. Upon 
receipt of these reports, the Minister may cause to be published in any 
manner he deems fit any information obtained or conclusions reached by 
such board of inquiry in the course of or as result of the inquiry.81 The 
aspect of inquiry relating to industrial conditions in Nigeria the board of 
inquiry could be of great assistance in making recommendations to 
improve the conditions of nonunionized and public sector workers. The 
board of inquiry could also be used to resolve ad hoc disputes. This 
mechanism has, however, been rarely used.82 
 
Settlement through Alternative Dispute Resolution Mechanism (ADR) 
Trade disputes can also be resolved through ADR process. There is no 
gain saying that ADR is a compound word used to describe various 
ranges of mechanisms designed to assist disputing parties in the 
resolution of their dispute without the need for formal judicial 
proceedings. In the word of Aina, ADR are those mechanisms which are 
used in resolving disputes- faster and fairer without destroying on-going 
relationships.83 It offers more acceptable options for dispute resolution. 
This is so because the statutory procedures either prescribe more 
grievance or unsatisfactory outcomes.84 
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The most common forms of ADR are negotiation, mediation and 
arbitration: however, there have been several hybrid forms and these 
include Med-Arb, Mini-Trials, and Summary Jury Trials and so on. The 
advantages of the mechanism over the traditional litigation system have 
greatly contributed to its adoption by countries world over in recent 
times. For instance, litigation in the court of law is concerned primarily 
with applying “public policy” and adhering strictly to the law of the land 
laid down to the finest detail. Unlike with many non-court dispute 
resolution methods, a judge normally has little time for flexibility to 
consider what might be “fair treatment” between the parties.85 
It is worthy of note that The Constitution of the Federal Republic of 
Nigeria (Third Alteration) Act, 2010 made some far-reaching provisions 
on the jurisdiction and structure of the NIC, notable among which is the 
provision in Section 254(3) of the 1999 Constitution (as amended) permits 
NIC to establish, within its premises, an Alternative Dispute Resolution 
(ADR) Centre to aid in the speedy disposition of cases that come to the 
court.  
Section 254(3) of the 1999 Constitution (as amended) provides thus:  

The National Industrial Court may establish an Alternative 
Dispute Resolution Centre within the Court premises on matters -
which jurisdiction is conferred on the Court by this. Constitution 
or any Act or Law; 
Provided that nothing in this sub-section shall preclude the 
National Industrial Court from entertaining and exercising 
appellate and supervisory jurisdiction over an arbitral tribunal or 
commission, administrative body, or board of inquiry in respect of 
any matter that the National industrial Court has jurisdiction to 
entertain or any other matter as may be prescribed by any Act of 
the National Assembly or any Law in force in any part of the 
Federation.  

 
These forms of Alternative Dispute Resolution need to be understood by 
simple explanation to reflect how they aid in trade dispute resolution:  
a)  Mediation  
It is a voluntary private dispute resolution process in which an impartial 
third party assists parties to reach a negotiated settlement. The process 
and the outcome are non- binding. The mediator is actively involved in 
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the negotiation process but, unlike a judge or arbitrator, he has no power 
to impose a settlement, rather he assists in shaping solutions to meet the 
parties' mutual interests and achieve reconciliation. 
 
b) Conciliation  
It is a process by which one or more independent person(s) is selected by 
the disputing parties to facilitate a settlement of their dispute through a 
particular procedure. Essentially, the role of the conciliator is facilitative. 
The process and outcome are also non- binding. Like mediation, 
agreements reached in conciliation amounts, at best, to a gentleman's 
agreement. 
 
c) Arbitration  
Arbitration is more aligned in many respects to litigation and for this 
reason, it is argued by scholars that arbitration should not be categorized 
as ADR. While the debate remains on-going within the academic circle, 
we shall, for the purpose of this paper, view arbitration as an alternative 
to litigation. In MISR Nigeria Ltd v Oyedele86 the court adopted the 
definition in Halsbury's Laws of England thus: „An Arbitration is the 
reference of dispute or difference between not less than two parties, for 
determination after hearing both parties in a judicial manner by a person 
or persons other than a court of competent jurisdiction‟.  
In other words, 'arbitration' is a term applied to an arrangement for taking 
and abiding by the judgment of a selected person in some disputed matter 
rather than taking it to an established court of justice. The arbitrator can 
thus be regarded as a private judge; who determines controversies 
between two or more disputing parties. 
 
4. Conclusion 
The practice of trade dispute settlement under the Nigeria Jurisprudence 
is not entirely new. It is long established as a great move towards 
achieving prompt and amicable resolution of conflicts amongst disputants 
especially, causes relating to or arising from general contracts, torts, 
employment or labour relations and other commercial transactions. No 
doubt, the study reveals that the application of ADR as a mechanism for 
the settlement of industrial or trade related disputes is an innovation 
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introduced into our labour conflict resolution process in this twenty first 
century. 
It is observed that prior to embracing of these new realities, introduced for 
amicable and/or friendly dispute resolution process in the 
labour/industrial sector, there existed other mechanisms or processes for 
resolution of such conflicts. Prominent amongst them was collective 
bargaining, it is a process of labour related dispute resolution, wherein, 
the representative of both the employees (Trade Unions) and their 
employers or employers‟ unions to address and/or determine conflicting 
issue boarding on working condition and terms of employment to 
settlement. 
Suffice it to say that, were the disputants are unable to resolve their 
conflicts through collective bargaining process; parties can adopt other 
procedures provided for under the Trade Dispute Act Cap. T8 LFN, 2010. 
Sections 4, 5, 6, 7 and 8 of the Act referred to above provided for a number 
of steps to explore, where collective bargaining fails. They include; 
settlement of their dispute by grievance procedure under section 4. The 
process is a predetermined or agreed procedure, which parties have 
previously agreed and adopted to be binding on them in case there arise 
any future conflict for resolution. At this stage parties adopts the 
mediation process, where a neutral third party is appointed by them to 
mediate over the subject of the dispute between them. The Minister may 
become apprehensive of the matter or the matter be reported to the 
Minister by the parties. The Minister may exercise his powers by 
appointing a conciliator under section 8 of TDA, or refer the dispute to 
Industrial Arbitration Panel under section 9 of the Act referred to above or 
refer the dispute to a Board of Inquiry under section 33 of the Act. 
 
Recommendations 
In view of the above, this paper makes the following recommendations: 
i) That section 25(2) of the Trade Union Act should be amended to 

require that the sanction for the refusal by employers to recognize and 
give effect to trade unions for bargaining purposes, be determined 
based on the financial strength of each organization upon default as 
sanction. 
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ii) That an independent agency to monitor whether or not the employers 
(government) are really granting employees due recognition for 
bargaining purposes and to have a unilateral power to issue sanction 
against a non-complying employer. 

iii) That section 24 of the Trade Union (Amendment) Act should be 
amended further to provide for guidelines for the constitution of 
electoral college for bargaining purposes. This way, the possibility of 
preventing strife among the employees for manipulating the process 
by the employer would be avoided. 

iv) That there is need for the employers to respect the process and 
outcome of negotiated settlements in order to achieve peace in the 
organization as the workers would very hardly rely on adjudication 
through the National Industrial Court, because apart from it's 
adversarial character, and its winner takes it all syndrome, the workers 
may be wrong, but they seem not have confidence in the National 
Industrial Court based on the fact that they see it as an agency of the 
government, manned by the appointees of the government, who are 
their employers. 
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Abstract 
Unilateral no-fault divorce principle permits one party to a 
marriage to terminate the marriage advancing no reason or 
proof other than that it has broken down irretrievably or 
that the parties in the marriage are incompatible. Utilising 
the doctrinal approach; this paper probes into the viability 
of adopting the unilateral no-fault principle as the sole 
ground for dissolution of statutory marriages in Nigeria. 
The paper juxtaposed the provisions of unilateral no-fault 
divorce in the statutes of the United Kingdom, Australia, 
and Nigeria in a comparative manner to discover the 
characteristic similarities and differences in the laws with 
the aim of articulating and enhancing the principle more 
adequately. The research finds that issues as to qualification 
for the applicability of the principle is dependent upon 
socio-cultural nuances which dictate a state’s readiness to 
adopt the principle. 

 
1. Introduction 
Marriage is the bedrock of society;1 hence marriage celebration and 
matrimonial causes are strictly regulated by laws,2 socio-cultural norms3 
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and religious practices.4 These make for a coherent and well articulated 
means of dealing with issues of matrimonial reliefs, property settlement, 
custody of children, maintenance and welfare of spouses and children 
arising from marriages. 
Understanding the rationale for marriage as a legally regulated 
institution,5 and the basis for permitting divorce to end same enhances the 
development of principles for the sustenance of marriages as well as 
define the framework for the termination of same where and when 
necessary as a result of irretrievable breakdown. 
The British Empire once had Nigeria6 as colony. The implication of this is 
that the common law7 influenced the development of the Nigerian legal 
system.8 With modernity, the status quo on issues relating to marriage has 
continued to evolve.9 Whereas, the common law concept of marriage 
hardly gave room to divorce,10 modern realities necessitate the continuous 

                                                                                                                                                               
2007; Family Law Reform Act 1987; Marriage (Same Sex Couples) Act 2013; Adoption and 
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modification of the modus operandi,11 in so much that the no-fault principle 
has permitted spouses to divorce without establishing wrongdoing.12 The 
unilateral no-fault divorce theory13 has evolved ostensibly to give a 
marriage that has broken down irretrievably as a result of irreconcilable 
differences a speedy as well decent burial14 without agony to the parties.  
While the principle of unilateral no-fault divorce is inherent in the 
matrimonial causes and family law provisions of the laws of Nigeria,15 a 
holistic consideration of the provisions of the laws reveals that there are 
other theories regulating divorce and which also hinder the primacy of the 
no-fault theory.  
Accordingly, calls have been made for the adoption of the no-fault 
principle as the singular basis for divorce in Nigeria.16 Attah and Osagie17 
suggest that the no-fault principle ought to be adopted as the sole theory 
for divorce proceedings in Nigeria. This study sets out to evaluate the 
fundamental basis that could support or refute the call.  
Considering the evolution of dissolution theories in similar jurisdictions, 
specifically Britain and Australia,18 the paper attempts to analyse the 
factors that could support or hinder the unilateral no-fault principle in 
Nigeria. 
 
2. Re-evaluating Dissolution of Marriage 
Depending on jurisdiction, legal system and recognition; various 
statutory, legal and customary unions are known as marriage.19 There was 
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no statutory attempt at defining marriage in most common law 
jurisdictions until recently;20 because it was never in contention that 
marriage was a union between man and woman (what was always in 
issue was whether monogamy or polygamy should be the only validly 
recognised form by statute). The same problem appeared apparent in 
relation to divorce, the grounds for which were also characteristically hard 
to establish under the common law. The notion of one man married to one 
wife for life, apparently influenced by Christian faith defined the status 
quo for common law marriages and remained so for centuries. When 
divorce was grudgingly permitted, it was under stringent rules that made 
it as good as impossible to achieve.21 
Although the liberalisation of divorce laws to permit divorce on no fault 
basis commenced in the 19th Century,22 the twentieth century drive for 
modernisation in all spheres of life; especially in the areas of human rights 
legislation, spousal equality, and liberality in marital contracts redefined 
stringent rules of divorce and translated or replaced them with laissez faire 
principles, which have been liberally and differently applied, depending 
on jurisdiction, to indicate that a marital contract can be terminated at will 
by either of the parties, without advancing any wrongdoing on the part of 
a spouse to the marriage. This idea spread from Russia23 to other countries 
like China, Australia,24 America,25 Britain etc.26 
The congenial implication of the principle of the unilateral no-fault 
divorce on families and the society at large after the dissolution of 
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marriage has hardly been an issue for research enquiry;27 and thus taken 
for granted by statutes adopting it as the sole basis for establishing 
irretrievable break down of a marriage.28 The primary challenge created 
by this lacuna is that whereas, it has been advocated bountifully that 
states should legislate towards unilateral divorce theories, there has been 
no fundamental assessment of its impact on families. 
It is relevant and within the context of this paper to enquire into 
significant questions such as: (a) Does the adoption of unilateral no-fault 
divorce principle solve the problem of post divorce trauma, guilt and 
stigmatisation in the spouses, children or family members? (b) What is the 
communal appropriateness of adopting unilateral no-fault divorce theory 
as the singular principle for divorce under statutes and (c) What are the 
socio-cultural implications of the unilateral divorce theory on family 
values, sustainability of marriages and societal view of marriage? 
The resolution of the questions proffered above would help in 
determining the implication of unilateral no-fault divorce on marital 
expectation and performance in a multi-ethnic and religiously diverse 
society like Nigeria.  
This paper, with the central aim of assessing and evaluating the efficacy of 
the unilateral no-fault divorce theory in providing speedy disposal of 
matrimonial causes, and its relevance in solving post dissolution of 
marriage stigma, trauma and bitterness seeks to determine the functional 
implications of the unilateral no-fault divorce theory, and the various 
implications of statutory provisions relating to divorce in Nigeria, 
comparing same with the selected jurisdictions. The paper identifies the 
nexus between unilateral no-fault divorce principle and the sustainability 
of marriages.  
This approach is suitable because, hardly has unilateral divorce been 
studied through comparative analysis in relation to Nigeria; it is often 
taken for granted that its practice is universally congruous. Through 
comparative study, the various modifications can be easily juxtaposed for 
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effective analysis, thereby providing a better and balanced view of the 
principle that could enhance reforms in family law. 
The study adopts the doctrinal method, which is essentially about the 
examination and discussion of legal doctrines, legal principles and legal 
propositions, in conducting the present research.29 The choice of this mode 
of research is justified on the basis of the nature of the research topic 
which seeks to make a comparative analysis of the doctrine of unilateral 
divorce, which will involve statutory analysis and case law evaluations. 
 
3. Understanding the Concepts of Marriage and Divorce 
The concept of marriage as a legal theory is amorphous; even when it is 
confined to socio-cultural nuances, it retains that definitive structure.  The 
best way to define marriage is to relate it to the legal system, cultural 
boundaries or religious creed to which it is applied. 
At common law, marriage was initially conceived as the union between 
one man and one woman for life and to the exclusion of all others;30 but 
eventually viewed as a union between one man and one woman to the 
exclusion of all others. This definition typifies monogamous marriage and 
influenced the meaning and understanding of statutory marriage in 
Nigeria.31 Essentially, the definition also determined principles relating to 
marriage and family law within the other jurisdictions in the survey32 
until the later part of the twentieth century, when various socio-cultural 
practices and liberal sexual orientations began to gain universal 
acceptance in countries where monogamy was hitherto prevalent. These 
have led to the redefinition of marriage in such jurisdictions, including the 
United Kingdom and Australia, simply as the union between two 
consenting adults.33  
The modified common law definition of marriage as the union of one man 
and one woman to the exclusion of all others has continued to be the 
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standard definition of monogamous or statutory marriage in Nigeria.34 
However, under customary law, prevalent in Nigeria, polygamy is 
acceptable, both under indigenous customary law and Islamic customary 
law, but does not fall within the scope of this work. 
However, monogamous marriage as understood in the context of the 
Nigerian socio-cultural consciousness is a complicated concept.35 The form 
and nature of legitimisation of matrimony is such that monogamy is still 
subject in most instances to cultural validation that sees the couple 
conducting two marriages one under statute, and the other, to fulfil the 
dictates of custom and tradition.36   
Divorce as the legal dissolution or annulment of marriage became 
accessible to the public in England in the mid 19th Century,37 when it 
became possible for the courts to dissolve marriages and terminate the 
legal duties and responsibilities inherent in it between the parties. Since 
then, the principles upon which it may be granted has continued to 
evolve. Owing to the earlier rigours in securing divorce by couples, 
theories were developed to justify the grant of divorce.38 These theories 
are broadly categorised into the fault and no-fault theories.  
The no fault theory of divorce signifies divorce granted in instances where 
there is no need to prove fault on the side of either party to the marriage.39 
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It is further categorised into the mutual/consensual no-fault and the 
unilateral no-fault. The mutual divorce theory simply indicates that the 
consent of the other party is required for the divorce to be granted, while 
the unilateral divorce theory does not require that consent.40 
 
4. Theoretical framework 
This research work is in the field of family law, and as such, the legal 
theories relevant to the study are the naturalist law theory, the positivist 
school and the realist school,41 which theories shall be used in situating 
the thesis of this paper. 
The growth of family as a unit in the society is generally traced to natural 
considerations of raising children, establishing a home and relationship 
bond.42 These have been encouraged by appeal to religious beliefs and 
ultimately, God as the originator of marriage.43 Natural law theorists view 
law as universal appeal to what is just, moral and right; and hence played 
significant role in the development of laws on divorce. Aquinas44 relates it 
to divine providence, hence establishing its nexus with religion and 
ultimately, God. His theory of the indissolubility of marriage influenced 
common law early restrictions on divorce.45  
Grotius,46 Locke,47 and Finnis48 all contributed to this school. It was 
through the input of this school that the early rules on divorce 
crystallised,49  especially the early no-divorce rule.  
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Whereas, the natural law school contributions towards divorce laws is to 
seek for the preservation of marriages and de-emphasis divorce; the 
positivists‟ view is that law is the command of the sovereign for social 
engineering and for which purpose, morality and law fused by the 
naturalists must be separated. Bentham50 as well as  Austin;51 presented 
views in this line; and their theories necessitates the liberation of divorce 
matters from essentially religious considerations and institutions, and 
which influenced the modern theories of divorce.  
Kelson52 views law as a system of norms accepted by the society to be 
binding, in which case, if the society accepts divorce as right, then the 
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legal system must recognise it as such. For example, Hasson‟s53  findings 
that “the vast majority of study participants strongly favoured the 
introduction of a no-fault framework” in the United Kingdom (UK) 
informed the amendments passed to base the UK Act wholly on the no 
fault principle.54 The first of such amendments was under the 1996 Family 
Law Act of the UK, but the portion relating to divorce never came into 
operation, owing to the long protocol for mediation there under and was 
eventually repealed.55 The public outcry resulting from the case of Owens 
v Owens,56 in England against the UK Act‟s provision relating to divorce57 
led to the passage of the Divorce, Dissolution and Separation Act 2020.58 
This subjective cultural empiricism is progressive and appears to be 
process oriented as it tends to rely on societal values and accepted norms 
as the primal basis for evolution in law rather than rely solely on 
comparative dependency.  
In addition, legal realism has also helped in no little way in shaping what 
divorce law is. Holmes59 had argued through a combination of the 
analytical and sociological schools that law is what the judge says it is.60 In 
the case of Miller Smith v Miller Smith,61 the English Court of Appeal had 
observed that there is a further need for parliamentary reform of the law 
relating to divorce to find justification for change in the law.62 
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5. Fault versus No-Fault Theory 
Several authors have written in respect of divorce theories. The contention 
has been based on which is the preferable principle between the fault 
theory and the no-fault divorce principle.63 While the fault based theory is 
essentially related to conservatism influenced by Christian religious 
concept;64 the no-fault principle is much related to neo-liberalism which 
tends to deemphasise the necessity of marriage if not its significance.65  
Okolo66 notes that the fault theory came under criticisms for generating 
bitterness and rancour between parties to a marriage, and also because 
establishing the faults may lead to financial as well as emotional trauma 
for the parties; psychological damage to the children, family and friends.67 
It was to circumvent this challenge that the irretrievable breakdown 
theory68 was devised to bypass the need to establish fault, guilt or 
innocence of a partner. Accordingly, once the marriage has broken down 
irretrievably, it can be given a decent burial69 without bitterness.70  
Wright71 argues that a fault based divorce law creates hostility between 
the parties. He posits that “where the evidence for irretrievable 
breakdown of the marriage had been supported by facts relating to the 
respondent‟s behaviour, this did appear, in some cases, to lead to an 
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increase in hostility.” According to Walker,72 “if the divorce law cannot 
save marriages, it must concentrate on its other objectives, to dissolve 
marriages as painlessly and with as few negative consequences as 
possible.” Vinney suggests that the implementation of a no-fault based 
divorce would minimise the risk of bitterness, distress and humiliation.73 
There has also been effort at justification of the no fault principle based on 
positive statistical improvement in the value of human rights of spouses in 
abusive relationships. A report suggests that no-fault divorce reduces 
divorce rate.74 The report also asserts that no permanent effect of no-fault 
divorce laws on divorce rates is cognisable.75 Coontz buttresses this 
assertion by claiming a statistical reduction in divorce rate following the 
introduction of no-fault theory for divorce. 76 
The notion that no-fault divorce principle is preferable is not without 
contention.77 Baskerville78 has argued that as flamboyantly stress-free and 
rancour free as the no fault principle appears or is projected by the 
advocates to look; it portends inherent dangers, limitations and 
fallibilities.79 This is akin to the view of Wardle,80 who posits that there are 
indeed fault in some divorce proceedings, and failure to recognise fault 
where it does exist will not only create confusion, but would limit the 
ability to improve on the quality and potentials of marriages by 
acknowledging faults and dealing with them. The argument is further 
reinforced by the fact that there appears to be no other developed area of 
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law where fault and causation is ignored in proffering legal solutions; 
most especially when contractual obligations are in issue, and most 
apposite is the argument that marriage is not only a union, but also a 
contract.81 
Sclater,82 on the premise that the no fault theory is more like a bar denying 
the innocent party where indeed there is a fault from being exonerated by 
a truly judicial process, posits that “for many, the notion of fault or 
attributing blame to one party and exonerating the other, is what the legal 
system should be about, it is what ensures that justice is not only done but 
seen to be done.” 
The contention of Bainham83 that “the spotlight in England has been very 
much on divorce but if we look at wider issues of family law it quickly 
becomes apparent that fault continues to play a significant, albeit 
declining part in legal outcomes across the whole spectrum of family 
disputes,” supports the notion that fault ordinarily plays a role in divorce 
cases, and should not be overlooked.  
Further resistance to the no-fault principle has been voiced on the ground 
that it allows a party at fault to obtain a divorce in which alimony,84 
maintenance and property division would definitely be determined 
without a consideration by the judge of the facts, behaviour and 
circumstances that led to the break-up of the marriage.85 
There are also research surveys that claim an increment in divorce rate.86 
Allen,87based on a research survey maintained that the adoption of no-
fault divorce theory led to a six-fold increase in divorce in just a period of 
two years; increased rate of women entering the workforce; increment in 
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wok hours leading to feminisation of poverty and increment of the age at 
which people married.88 
Whatever these indicators for or against suggest, this paper considers the 
unilateral no-fault principle as relative to Nigeria. 
 
6. Comparative Experience 
The UK Matrimonial Causes Act of 1973 (MCA, UK) made provision for 
divorce on the sole ground that the marriage has broken down 
irretrievably.89 However, the factual grounds constituting irretrievability 
could either be fault related or no fault. The grounds that the respondent 
has committed adultery and the petitioner finds it intolerable to live with 
the respondent; the respondent has behaved in such a way that the 
petitioner cannot reasonably be expected to live with the respondent; and 
that the respondent has deserted the petitioner for a continuous period of 
at least two years immediately preceding the presentation of the petition 
are all fault related. The fact that the parties to the marriage have lived 
apart for a continuous period of at least two years immediately preceding 
the presentation of the petition (referred to as “two years‟ separation”) 
and the respondent consents to a decree being granted; and the parties to 
the marriage have lived apart for a continuous period of at least five years 
immediately preceding the presentation of the petition (referred to as 
“five years‟ separation”)90 are both no-fault basis. While the later is 
consensual, the later is unilateral. The last two of the five grounds 
established the consensual no-fault and the unilateral no-fault theories. 
However, even the unilateral no-fault theory under that law is still subject 
to court inquiring „so far as it reasonably can, into the facts alleged by the 
petitioner and into any facts alleged by the respondent.‟ The implication 
of this is that where the ground is that the parties have lived apart for a 
period of five years, facts are still relevant to establish „living apart‟ as well 
as the period of time lived apart91 for the no-fault divorce to be granted. 
The responsibility to determine this is vested in the court,92 who must by 
satisfied by evidence presented before it in that regard. 
This position in the UK is similar to that of Nigeria, whereby the grounds 
upon which divorce is granted under section 15 therein is solely that the 
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marriage has broken down irretrievably.93 There are eight grounds that could 
constitute factual grounds upon which the marriage would be said to have 
broken down irretrievably.94 The fault based factual basis are where the 
respondent has wilfully and persistently refused to consummate the   
marriage;   has committed adultery since the marriage and the petitioner 
finds it intolerable to live with him/her;   has since the marriage behaved in 
such a way that the petitioner cannot reasonably be expected to live with 
him/her; the other party to the marriage has, for a period of not less than one 
year,   failed to comply with a decree or restitution of conjugal rights made 
under the Act and   the respondent has deserted the petitioner for a 
continuous period of at   least one year immediately preceding the 
presentation of the petition. The factual basis that the parties to the marriage 
have lived apart for a continuous period of at  least two years immediately 
preceding the presentation of the petition and the   respondent does not 
object to a decree being granted;   the parties to the marriage have lived apart 
for a continuous period of a   least three years immediately preceding the 
presentation of the petition; and the other party to the marriage has been 
absent from the petitioner for such   time and in such circumstances as to 
provide reasonable grounds for presuming that he or she is dead are all no-
fault related. While the first is consensual no-fault, the second is unilateral 
no-fault and the third is circumstantial no-fault. As stated under the UK 
position, the Nigerian position is also that the judge has the responsibility to 
determine irretrievable break down. 
Whereas the position under the Australian law is also similar as to the sole 
ground for divorcee being irretrievable break down of the marriage,95 the 
Australian law abolished the fault based divorce principle in totality and 
went further to establish an irrefutable presumption that a marriage is broken 
down irretrievably once the court is satisfied that the parties separated and 
thereafter lived separately and apart for a continuous period of not less than 
12 months immediately preceding the date of the filing of the application for 
the divorce order. However, the law still permits the presentation of facts 
when it states that a divorce order shall not be made if the court is satisfied 
that there is a reasonable likelihood of cohabitation being resumed.96 
Under the laws as seen, there is still latitude allowed the court in establishing 
irretrievable break down. One must also admit that what the no-fault 
principle does is to take away the need to prove fault and does not extend to 
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removing the possibility of reconciliation. Again, a cardinal objective of the 
no-fault theory, where it is the only factual ground for establishing divorce is 
to protect the privacy of the parties to a marriage in a manner that they 
determine the relationships between them and not the judge, thereby 
allowing a party the liberty to decide his or her relationship by himself or 
herself. Whether this objective is totally achieved or rather not subjective is 
another issue. 
Under the UK Divorce, Dissolution and Separation Act, 2020, which comes 
into operation in April 2022, section 1 of the Matrimonial Causes Act 1973 is 
amended to permit either or both parties to a marriage to apply to the court 
for an order (a “divorce order”) which dissolves the marriage on the ground 
that the marriage has broken down irretrievably. Such an application must be 
accompanied by a statement by the applicant or applicants that the marriage 
has broken down irretrievably. The statement must be taken by the court to 
be conclusive evidence that the marriage has broken down irretrievably, and 
based upon which the divorce order must be made. Where that application is 
by one party, confirmation from the other party for the continuation of the 
process is necessary. A party may not give confirmation for the purposes of 
this subsection before the end of the period of 20 weeks from the start of 
proceedings. This new UK law is to all intents a legislation approving the no-
fault theory as the sole factual basis for divorce. 
 
7. Conclusion 
A comparative study of the no-fault principle in the three jurisdictions appear 
to establish that the law is very much concerned with the preservation of 
families hence, a time within which a divorce petition cannot be presented is 
given. In addition, as could be seen in the laws, what the no fault principle 
seek to eradicate is the necessity of proving fault of a party to the marriage, 
the determination by the court of irretrievable break down rather than the 
parties to the marriage and not necessarily compromising matrimonial 
integrity.  
Nonetheless, it could also be asserted that the removal of fault is largely 
based on societal approval of what could constitute fault or stress to the 
parties. It must be conceded that although monogamous marriages in Nigeria 
shares the same legislative root with what is obtainable in the UK and 
Australia, the socio-cultural backgrounds in these different societies have 
continued to play the major role in determining changes introduced in 
divorce laws and models.97  
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Australia for example, has long introduced into her law the no-fault principle 
under the Family Law Act of 1975; the hybrid model continued to hold sway 
in UK until social demands forced the law to change recently. 
Two issues illustrate what determines the appropriate or preferred model in 
Nigeria. First is the nature of monogamous marriages in Nigeria. Preferences 
for customary adherence to traditionally determined standards and patterns 
for validity of marriages set prerequisites that validate monogamous 
marriages as far as socio-cultural standards would permit. Though the 
requirements for validity of monogamous marriages are determined and 
regulated by statutes; in most instances, monogamous marriages are 
celebrated both under the Act and in compliance with custom, thereby 
creating the so-called double-decker marriages.98 The implications are more 
complicated than what could be summarily subsumed under a universal 
divorce theory where issues of divorce arise. Beyond the challenge 
encountered through plurality of customs, a divorce under the Act may not 
necessarily lead to cessation of marital relationship, or the determination of 
post dissolution relationship as stipulated by statute. 
This fact becomes detrimental to the adoption of any model that does not 
give room to the traditional as well as socio-cultural preferences prevalent 
within the society.  Double-decker marriages are a source of complexities and 
peculiarities that defines a limit to the adoption of a singular principle of 
divorce such as no-fault.99  
The second challenge is that purportedly monogamous marriages under the 
Act may not necessarily be celebrated as a form but rather, a process to 
provide legitimacy and recognition, sometime for official reasons, for a 
marriage wholly conducted under customary standards and norms.100 
The basic determination of whether a fault or no fault model is preferable is 
therefore not a dictate of the position of the law in similar jurisdictions, but a 
function of the interrelationship between law, custom, religion and social 
preferences.  
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The attribution of fault to enforce morality is prevalent in conservative and 
religious societies and therefore also constitutes a major factor to reckon with.  
An overview of the two principles therefore, surely shows that each has its 
advantages and disadvantages. However, it seems certain that the hybrid 
model does not hinder the parties from determining what system is most 
suitable for them.  
Conclusively therefore, the theoretical basis for evaluating what is preferable 
and practicable, within a society is dictated by social-moral nuances to which 
the law is responsive. Whereas, there is increasing reliance on the unilateral 
no-fault divorce principle, social acceptability of the theory is necessary to 
make is desirable. Within Nigeria, there still remain some challenges in 
regard to its tendencies to increase the rate of divorce whether perceptive or 
empirical.101 Its potential to make a marriage survival dependent on one 
party to the marriage alone102 raises moral questions still relevant within the 
Nigerian society and make its adoption as the sole basis for divorce a 
question of societal preference.103  
While some countries like Australia104 adopted the no-fault theory to the 
exclusion of the fault or matrimonial offence theory,105 others adopted a 
hybrid of the two. To this second group falls the Nigerian Act;106 and 
England107 until lately.108 
Whereas it appears that the body of literature in favour of no-fault theory 
generally approached the theoretical preference from the view point of what 
is advantageous to the parties to a marriage and not necessarily the social 
implications on the concept of marriage; children upbringing and cultural 
differences, most certainly, the desirability of the no-fault principle depends 
on the issues canvassed above and the peculiarities of each legal system. 
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Abstract 
This article examined the application of alternative dispute 
resolution methods in marriage disputes in Nigeria. Marriage is a 
socially recognised union between individuals in what is 
normally intended to be a stable, and enduring relationship. 
Sometimes marriage might end in conflict between the couples. 
The rate of marriage dispute in the form of divorce in the world is 
becoming alarming. The problems associated with litigation 
process, to wit; delays arising from long and unnecessary 
adjournments, costs of litigation, technicalities, corruption, 
congestion of the courts’ cause lists, formalities, and so on serve 
as hindrances to the proper and effective realisation of the 
purpose of the courts’ adjudicative process hence, recourse to 
alternative dispute resolution (ADR) methods remains a possible 
and viable alternatives to judicial settlement of disputes in the 
country. It was found that there is absence of specific legal 
frameworks regulating the application of alternative disputes 
resolution especially in marriage in Nigeria. The Matrimonial 
Causes Act (MCA) 1970 only empowers the court with 
jurisdiction to entertain matrimonial causes to give consideration 
to the possibility of a reconciliation of the parties to the marriage 
disputes pending before it unless the proceeding is of such a 
nature that it will be impossible to do so under the provision of 
section 11(1). It is recommended amongst others that a family 
court should be created in Nigeria, and the National Assembly of 
Nigeria should enact an Act that will provide for the application 
of alternative disputes resolution methods in the resolution of 
marriage disputes.  
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Introduction 
Marriage is a socially recognised union between individuals in what is 
normally intended to be a stable, and enduring relationship.1 Marriage is 
the basis for the family and the institution, defined by six major social 
functions to wit; reproduction, regulation of sexual behaviour, 
socialisation, nurturance and protection of children, production, 
consumption, and the passing on of ascribed statuses such as race.2 
Marriage as well as the family rest on several beliefs, the most important 
of which is kinship.3 Apart from being a social institution, marriage is also 
a legal commitment.4  
Generally, life comprises of numerous differences between and among 
people, nations and groups. There exist differences of opinion, personality 
differences, situational differences, cultural differences. Unresolved 
differences in any case usually lead to disagreements. Disagreements in 
marriage and society cause problem. Disagreements that are not well 
resolved or unresolved at all become dispute. Unresolved disputes in 
marriage become conflicts.5 Dispute which is arise between husband and 
wife (the couple) of the institution of the marriage identified as 
matrimonial dispute.6 A dispute may subsequently develop into a conflict. 
The family is the smallest unit of the society and is often under recurrent 
attacks of separation, dissolution,7 and all forms of conflict which are 
generally categorised as marriage disputes in this article. 
Furthermore, sometimes marriage might end in conflict between couples. 
Disagreement or difference often arises which causes strain and tension in 
a relationship and makes the institution of marriage even more 
challenging. The rate of marriage dispute most in the form of divorce in 
the world is becoming alarming. It is of a fact that most marriages in 
Nigeria and the world over ends up in divorce within a short while after 
celebration. This fact is not only true of jurisdiction like the United States 
of America (USA) where the record is rampart but also of Nigeria, and 
other developing countries. Wedding ceremonies as well as betrothal rites 
in Nigeria are often marked by open declarations of goodwill, unending 
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love between spouses and promise. No sooner do such events conclude, 
spouses get embroiled in disagreement, quarrels, agitations, and in some 
cases, outright struggle, inflicting injuries on one another. Under 
conditions of improper management, such situations result in litigation, 
separation and sometimes annulment of the marriage bond.8  
Generally, the courts in Nigeria and across the globe serve as the 
traditional forum for the conflict resolution. The judiciary arm of 
government is vested with the authority to ensure the interpretation of the 
law,9 and the settlement of disputes between parties. Nevertheless, the 
problems associated with litigation process, to wit; delays arising from 
long and unnecessary adjournments, costs of litigation, technicalities, 
corruption, congestion of the courts‟ cause lists, formalities, et cetera serve 
as hindrances to the proper and effective realisation of the purpose of the 
courts‟ adjudicative process hence recourse to alternative dispute 
resolution (ADR) methods remains a possible and viable alternatives to 
judicial settlement of disputes in the country.10 No doubt, some disputes 
may not even be suited for the litigation process based on their delicate 
and confidential nature.11 This article makes a case for the submission of 
marriage disputes to ADR based on it confidential nature. 
It is argued that ADR as a process of resolving disputes is deeply rooted in 
our culture hence, not new to Nigeria. In fact, the ADR processes were 
argued to have been in practice Africa even before the colonial era.12 In 
our traditional societies, disputes were settled by referring them to the 
elders as well as other respected members of the society.13 The process of 
dispute resolution in many traditional communities in Nigeria applies 
various concepts of ADR with a twist. For example, it is not uncommon to 
find that when dispute arises, parties gather before the village or family 
head making efforts towards its resolution.14 The intervener will invoke 
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prayers for productive proceedings from the onset, refer to the importance 
of relationships as well as give the disputants an opportunity to be heard. 
However, the resolution focuses on reconciliation and not fault finding.15  
The main difference between the above system and modern ADR is that 
the intervener can switch between roles as mediator, negotiator and 
arbitrator. It has been argued that arbitration, mediation, negotiation and 
conciliation were firmly entrenched in the old traditional African societies 
and that they were part and parcel of the people‟s life, even if not called 
by these English names.16  
Globally, the role of traditional dispute resolution mechanisms in the 
resolution of dispute continuum has been noted over time with many 
scholars arguing that the courts only deal with a fraction of all the 
disputes between people that take place in a society.17 ADR is the search 
for as well as application of, non-conventional, peaceful methods of 
settlement of dispute and resolution of conflict situations using the least 
expensive methods, and in ways and manners that satisfy the parties to 
the disputes, and ways that ensure preservation of relationships after a 
settlement might have been reached.18 ADR as non-adversarial, and 
processes that are designed to manage community tension and the 
facilitation of development in the community. It is less formal and often 
more consensual than is done in the courts. The most common forms of 
ADR are mediation and arbitration.19 Other forms include judicial 
settlement conferences, fact finding, ombudsman, and others. Sometimes, 
ADR is mandated by the courts which require that parties to the dispute 
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try mediation before they take their case back to court in the event of 
failure.20 
It is increasingly recognised that conflict affects men and women in 
different ways. Conflict has a wide range of psychological, economical, 
and social effects which are mostly influenced by gender. Both men and 
women have access to resources, power as well as decision making before, 
during and after conflicts.21 The experience of the both sexes in conflict 
situations is significantly different. While communities as a whole suffer 
the consequences of conflict, women and girls are particularly affected 
because of their sex and status in society. Thus, women are caught in 
vicious paradox: while they are main victims of conflicts, they are often 
powerless to defend themselves, excluded from the negotiations during 
the resolution process, and are confined to a marginal role in the conflict 
resolution efforts. The general exclusion of women from decision-making 
positions prior to, during and following conflicts reinforces their 
victimisation. Empowering women in conflict situations would help 
prevent gender-based violence.22 This can be taken through the adoption 
of ADR as all parties are given equal opportunity to be heard. 
The colonisation of Nigeria by the British authority witnessed the 
introduction of the English type of courts for settlement of dispute. 
Despite the introduction of this system of courts, the existing traditional 
means of settling disputes were not abandoned but co-existed with the 
court adjudicative processes. Nowadays, cases are still settled outside the 
courtrooms through the local system of dispute settlement (ADR).23 These 
systems are recognised by the courts provided the cases are civil.24 
The introduction of the contemporary ADR process in dispute settlement 
in Nigeria is geared towards addressing the challenges associated with 
litigations in court. Nowadays, there is a growing trend to formalisation 
and popularisation of the use of ADR methods as viable alternatives to 
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litigation. There is no doubt that recourse to this method in view of the 
economic and political conditions of the masses in Nigeria will enhance 
easy access to justice by Nigerians.25  
Recently, many disputes have been settled through resort to ADR and 
there is no doubt that ADR method is fast becoming the best method not 
only as a complementary or alternative mechanism to litigation but also as 
the best strategic method of resolving certain private disputes which 
matrimonial causes is first.  
In Nigeria, though not statutorily recognised, family/divorce mediation 
has gained popularity and awareness to some extent. Not being statutorily 
recognised is the major factor delaying and affecting its use in Nigeria. It 
has been submitted that mediation is beneficial in the resolution of 
marriage disputes/family matters; as it is private and aims at amicable 
settlement, but this is not yet fully embraced by many in Nigeria.26 This 
article therefore will appraise the application of alternative dispute 
resolution methods in marriage disputes in Nigeria as this remains a 
problem in the country. 
 
Conceptual Framework 
 

Marriage        
Marriage is not amenable to a single definition as the concept differs with 
varying jurisdiction, societies and cultures. The differences 
notwithstanding, marriage is generally regarded as the union of opposite 
sex. That is, marriage is between a man and a woman; a man and two or 
more women.27 Marriage is a universal institution which is recognised as 
well as respected across the globe. As a social institution, marriage is 
founded on, and governed by social as well as religious norms of a 
society.28 It is accepted globally that marriage, being a union of man and 
woman, involves two persons of opposite sex. Therefore, sex constitutes 
an important determination of marriage relationship. Hence, it is 
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important to prove that the persons involved in a marriage relationship is 
a man and woman.29 
The Black‟s Law Dictionary defines marriage as “the legal union between 
a couple as husband and wife. The essentials of a valid marriage are (1) 
parties legally capable contracting to marry, (2) mutual consent or 
agreement, and (3) an actual contracting in the form prescribed by law”.30 
It has been defined as “marriage means a legal union entered into between 
persons of opposite sex in accordance with the Marriage Act, Islamic Law 
or Customary Law”31. 
 
Alternative Dispute Resolution   
Alternative Dispute Resolution (ADR) is a broad range of mechanisms as 
well as processes intended or designed to supplement the traditional 
courts litigations through the provision of more faster and effective 
resolution process. It is a procedure or method designed for the settlement 
of disputes by means other than confrontational and relationship 
destroying litigation.32 The term ADR is regularly used to describe an 
array of dispute resolution mechanisms that are short of, or alternative to, 
full-scale court processes. ADR can refer to everything from facilitated 
settlement negotiations in which disputants or parties to disputes are 
encouraged to negotiate directly with each other prior to some other legal 
process, to arbitration system that looks and feels very much like a 
courtroom process. 
ADR is simply a process or method of initiating alternative procedures 
and methods of resolving a commercial or civil dispute without resorting 
to litigation, which can be cumbersome, expensive, and time-consuming. 
ADR processes and litigation cannot operate together, it has to be one 
process at a time. Ideally, this process is usually resorted to before the 
institution of a court action but subject to the circumstances of each case, 
this can be resorted to before judgment is given in a matter. Where parties 
resort to ADR during the pendency of litigation, the terms of the 
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settlement reached by the parties from the process would be brought to 
court and same entered as a consent judgment.33 
ADR is the procedure for settling disputes without litigation, such as 
mediation, arbitration, or negotiation. ADR procedures are usually more 
expeditious and less costly. These procedures are increasingly being 
utilised in disputes that would otherwise lead to litigation, including 
divorce actions, high-profile labor disputes, and personal injury claims. 
One of the major reasons why parties may prefer ADR proceedings to 
litigation is that ADR procedures are often collaborative and also allow 
the parties to the disputes to understand each other's positions. It also 
allows the parties to come up with more creative or resourceful solutions 
that a court may not be legally allowed to impose.34 
 
Appraisal of the Application of Alternative Dispute Resolution 
Methods in Marriage Disputes in Nigeria  
 

a. Customary Law Marriage 
Customs place a lot of emphasis on negotiation and arbitration in every 
dispute in customary law. This is more important in disputes relating to 
family relations in general and marriage in particular. Marriage is 
considered as an important social institution upon which the web of 
societal associations is built in many customs in Nigeria.35 African as well 
as Nigerian custom underscores the importance of marriage to the extent 
that it has been noted that “divorce is very rare, so rare as to be considered 
practically non-existence”36 mostly as it relate to the Yorubas. 
It is settled that certain customary marriages are dissoluble under the law. 
Divorce at customary law may be effective in the absence of judicial 
intervention.37 The general conception of marriage at customary law is 
that family is a corporation that is made up of people of common descent 
38 and marriage is a kind of compact between two families.39 
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It is an indubitable that customary law by nature favours reconciliation of 
feuding couples in view of the nature of our customs. Even where the 
couple in disputes are married under the statute, it is still the conception 
that the customary veil covers the couple and that their affairs are 
subjected to scrutiny of the family.40 Domestic mediation is a common 
means of settling marriage disputes within the family. Parties to marriage 
disputes only resort to the court after family arbitration has failed to 
reconcile them.41 In the use of this method of alternative disputes 
resolution (ADR) as a means of settling family feuds it is recognised that: 
“Every man or woman has a duty to perform in the maintenance of the 
equilibrium of the group, socially, physically and economically”.42 
The family head, principal member of the family, and friends of a couple 
and their religious leaders are all key players in any efforts towards 
reconciliation in estranged marriages in customary law.43 Because of the 
power or respect exhibited by such people their reconciliatory efforts often 
yield positive results leading to a reunion of the couple. The essential 
nature of customary law and practice is the concept of compromise and 
yielding.44  
Upon the failure of intra family mediation in the resolution of the dispute, 
the disputes may be reported to the formal or institutional mediation like 
the Oba in Yoruba and the Chief in the southern part of Nigeria who is 
seen as the father of all. The dispute is adjudicated upon with the aid of 
the chiefs and endeavours to bring the feud to an amicable settlement.45 
Except in cases of matrimonial misconducts, which are usually considered 
grave (for example, adultery, or pregnancy by a wife for another man, 
attempt of one spouse to kill another) most marriage disputes 
(matrimonial feuds) are settled at this level.46 
Customary marriages are celebrated under the various customary laws 
applicable in each locality. Therefore, where the above happens, the 
parties file their action in the customary courts for resolution of the 
disputes. The Customary and Area Courts are generally established for 
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the administration of customary law which includes customary marriages. 
While these courts are designated Customary Courts in the southern 
states, they are designated Area Courts in the northern states.47 
 

b. Leawa Ba in Ogoniland, Rivers State  
Dissolution of customary law marriage (leawa ba in Khana)  is carried out 
in Ogoni like any other part of Nigeria. Although, discussion in this 
dissertation is limited to the practice in Khana Local Government Area. 
Khana is one of the local government areas of Rivers State of Nigeria. It is 
divided into three major districts/kingdoms of Babbe, Ken-Khana and 
Nyokhana for administrative purposes and each is headed by a first class 
traditional ruler/king referred to as Gbenemene. Each of the 
districts/kingdoms has a customary court of justice saddled with the 
responsibility of administering justice for the settlement of disputes 
including matters relating to dissolution of marriage. Dissolution of 
marriage known as “leawa ba” in Khana is complete upon “touching of 
ground” (daa ba ke) at the husband‟s family compound. Once this is done 
the woman is free to remarry.  
The role of ADR is promoted in the area as marriage disputes are usually 
settled at the family levels which could be the family of the wife or that of 
the husband with the aim of reconciling the parties before resort to the 
customary court. In most cases, one of the disputing couple may even 
summon the other parties before the paramount ruler of the community of 
the party against whom the summon is brought, but mostly in the wife‟s 
community where they are not from the same community. 
 

c. Marriage Under the Act 
Marriage is a complex institution and deserves special treatment. The 
legal complexity of marriage disputes in Nigeria needs an array of 
remedies outside the scope of core litigation which is the traditional way 
of resolving disputes in the country. The process of dissolution of 
marriage pursuant to the provision of the Matrimonial Causes Act 1970 
(MCA),48 is inadequate as well as falls short of precision as the courts as 
well as its laws are established primarily on objectives of the legal process 
in deciding issues brought before it. The courts are perhaps indifferent at 
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dealing with the personal conflict (emotional) of the spouses.49 The court 
system does not explicitly respond to the emotions experienced by both 
parties in marital disputes. These emotions range from anxiety and 
disappointment to depression, grief, sadness, and anger- sometimes to the 
point of anger or rage.50 
Critical to the design of the adversarial system in the resolution of 
marriage disputes as practiced in Nigeria, particularly, in matrimonial 
dispute procedures, the parties to the disputes (divorcing couple) often 
misunderstands the assessment of the legal system and approach to their 
problems. Though, the adversarial proceedings adopted in the resolution 
of marriage disputes avail parties (spouses) of the limited advantage of 
voicing their anger at one another, it does not take care of or solve their 
emotional predicament.51 Consequently, it has been submitted that Sander 

stated that, „if one were to set out to design a system poorly adopted to the 
relation of family conflict or for safeguarding the children one would, 
with little luck invent an adversarial system…‟52 
Generally, litigation is adversarial in nature and its proceedings in the 
courts usually span for a very long period which does not help the 
emotions of the parties to dispute.53 Moreover, there is no guarantee of 
any cordial relationship between the parties to the dispute after the 
proceeding in court as the result of the process mostly results to further 
acrimony among the parties.54 The law on statutory marriage may seem to 
be reasonably sufficient since it takes care of the dissolution of marriage, 
and also takes care of ancillary reliefs such as child support and 
maintenance, and spousal maintenance. The law also considers a possible 
option for reconciliation by parties to the marriage disputes,55 which is 
laudable though it is submitted that the provisions of reconciliation 
should be reasonable as the provisions have even become more of a 
shadow to litigation. In the consideration of the practicality of the 
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provisions, the litigation procedure and that of reconciliation are 
considered. 
The fundamental problem of litigation is that the proceedings are always 
emotionally upsetting to the parties particularly when children are 
involved. During the dissolution proceedings, parties are provoked or 
prompted to use abusive language in proving their facts/cases during the 
proceedings, particularly where adultery is alleged by either party to the 
proceedings.56 Hence, the parties are full of bitterness towards each other 
by the time the decree is eventually granted. This cannot be seen to be 
good for both physical and mental health of the parties. The English Law 
Commission commented on this in its Report on Grounds of Divorce as 
follows: 

The object of a good divorce law, should be to buttress, rather than 
to undermine, the stability of the marriage; and when unavoidably, 
a marriage has broken down irretrievably, the empty legal shell of 
the marriage should be buried with the decency and dignity and in 
a way which will harmonise relationship between the parties and 
their children.57 
 

The parties become completely estranged to each other as a result of the 
unhealthy emotions created by the adversarial nature of litigation. By the 
time the final decision of dissolution of a marriage is made, it would be 
clear that the ability to communicate between the parties has already 
disintegrated as this is seen in the hostile manner parties to marriage 
disputes treat each other. Therefore, it can be submitted that litigation 
does not foster a good relationship during and after the marriage 
proceeding. It thus appears that litigation does not pay much attention to 
the social relationship of the parties to the marriage disputes. Where 
children are involved, the battle witnessed in courtroom destroys possible 
chance of a constructive on-going parental relationship in the future.58  
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It is submitted in this article that marriage should be accorded respect, 
confidentiality and honour, but details of a marriage mostly at its 
dissolution is heard by everyone in public, the confidentiality and respect 
it deserves as an institution is defeated. A divorce seems like a stigma and 
its proceeding is a permanent source of embarrassment to the parties 
(spouse), their children, family and even friends.59 Litigation is can be 
described as an involuntary active player in this embarrassment.60 
Litigation is costly as it involves high monetary as well as non-monetary 
cost. Monetary cost in terms of filing fees, lawyer‟s fees, and so on is 
generally expensive. On the other hand, non-monetary cost is in terms of 
giving up personal engagement means of livelihood like work in order to 
meet up with hearings in court. Litigation does not seem to change nor 
put an end to the initial wrongs or issues that led to the disputes between 
parties; the wrongs of the past are always unchangeable rather the 
proceeding simply reinforces the ugly past happenings between the 
parties. The no fault principle is not adhered to at the end as the 
proceeding will always be against one party is at the end, which often 
causes bitterness as well as distress between the parties and children of 
the marriage.61 
Emanating from the above, recently, disputes have been settled through a 
recourse to ADR. No doubt, ADR methods is fast becoming the best 
method of resolving certain private disputes of which that of marriage is 
one, and not only as a complementary or alternative method to 
litigation.62 As pointed out earlier, adversarial adjudication makes the 
process of divorce as a means of dissolving marriage excessively 
painstaking, expensive, and difficult.63 
In recent times, ADR methods have been thriving and been considered as 
a useful tool to be adopted in areas where litigation have been 
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unsuccessful in the resolution of disputes.64 There are many reasons why it 
is advocated that ADR methods,65 should be applied in the resolution of 
marriage disputes. It is an approach aimed at ensuring that emotions are 
properly taken care of following the fact that parties to disputes discuss 
their issues in a friendly atmosphere rather than employing an adversarial 
approach or method as is the case in litigation.66 It is also an approach 
adopted in order to ensure that enmity is not created between the parties 
to the marriage disputes. This is because it is important that there be a 
cordial relationship between former parties to a marriage as marriage 
affects the larger social interests as well as transcends purely individual 
concerns. It influences personal rights and social policy.67 
Generally, it is argued that the best way to resolve conflict and ensure 
promotion of peace across the globe is to begin from the family level. A 
large amount of the problem in the society today emanates from family 
separation resulting from unprofitable matrimonial litigations whereby 
the children of the marriage are displaced and lack the necessary parental 
guard as well as guide to be a better asset to the society.68 Therefore, 
litigation in matrimonial causes has caused the family in particular and 
the society at large a lot of havoc.69  
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Legal Framework on the Application of Alternative Dispute Resolution 
Methods in Marriage Disputes in Nigeria 
Constitution of the Federal Republic of Nigeria 1999  
The CFRN 1999 (as amended), Cap C23 LFN 2004 is the supreme law of 
the country.70 For the first time in Nigeria, arbitration, negotiation, 
mediation, and conciliation as forms of alternative dispute  resolution is 
given  constitutional  recognition and backing  as  a  means  of  settlement  
of  disputes under its foreign policy objectives.71 This is in recognition of 
the crucial role of ADR now plays in the resolution of various types 
of disputes. The constitutional status accorded ADR for  the  settlement  
of  disputes is  a complementary role  to the  judicial powers   conferred  
on  the  Courts  by  the  CFRN 1999. This is a welcome development as 
some cases on matrimonial cause stay too long in court with the result that 
the some judges may even lose impression of witnesses and end up 
making inaccurate evaluations of evidence tendered; and sometimes the 
witness may have even died before the determination of the case.72 It is 
submitted that the provision of section 19(d) of the CFRN 1999 does not 
resolve the problem associated with the application of ADR in the 
resolution of marriage disputes as the provision is limited to international 
law and treaty obligations.  
The National Assembly has the exclusive power to legislate on issues 
relating to the dissolution of marriage in Nigeria excluding marriages 
entered into under Islamic law and Customary law. It also has the 
exclusive power to legislate on issues relating to matrimonial causes in the 
country.73 This National Assembly acted based on this power by enacting 
the Marriage Act and Matrimonial Causes Act respectively.  
 
Matrimonial Causes Act 1970 
The Matrimonial Causes Act (MCA) makes provisions for matrimonial 
causes in Nigeria. The provisions of the MCA, especially with respect to 
divorce, were modeled after the English Divorce Reform Act, 1969. The 
MCA defines matrimonial cause to include proceedings for a decree of 
dissolution of marriage; judicial separation; nullity of marriage; jactitation 
of marriage; restitution of conjugal rights; proceedings with respect to 
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maintenance of parties to the proceedings; custody or guardianship of 
children of the marriage or their maintenance, and so on.74  
The MCA divides these disputes into two: principal or major relief and 
ancillary relief. Proceedings for a decree of dissolution of marriage, 
judicial separation, jactitation, restitution and nullity of marriage; and 
proceedings for a declaration of the validity of dissolution of marriage or 
its annulment by way of decree of judicial separation, or an order 
discharging a decree of judicial operation are referred to as principal 
relief.75 
The MCA provides that no proceeding for divorce (dissolution of 
marriage) may be instituted by a petitioner within two years of marriage 
without leave of court except where such divorce proceedings are based 
on the facts of willful as well as persistent refusal to consummate; 
adultery or the commission of rape, sodomy and bestiality.76 Such leave 
can only be granted on the ground that refusal to do so would impose 
exceptional hardship on the applicant or that the case is of a nature that 
involves exceptional depravity on the part of the other party to the 
marriage.77 
What constitutes exceptional hardship or depravity can be constructed by 
the judge. The provision of section 30(3) has been constructed by the 
court. For example, word “exceptional” is essentially determined by the 
judge. The words: exceptionally hardship and exceptionally depravity 
were given judicial interpretation in the case of Akere v Akere,78 where the 
applicant for sought leave for the institution of divorce on ground of 
exceptional depravity on the part of respondent as well as exceptional 
hardship suffered by the applicant when it was held that an allegation 
against the respondent for commission of adultery with three different 
women; inordinate sexual demands from the applicant during ill-health; 
continuous negligent as well as quarrelling with the applicant; turning the 
applicant out of the matrimonial home and  infecting the applicant with 
venereal disease all constituted exceptional hardship on the part of the 
applicant as well as exceptional depravity on the part of the respondent. 
Therefore, the leave for institution of divorce was granted by the court. 

                                                           
74

 MCA 1970, s 11(1)(a-e). 
75

 Ibid,  s 75(4). 
76

 Ibid, s 30(1). 
77

 Ibid, s 30(3). 
78

 (1962) WNLR 328. 



The Journal of Law and Policy      Volume 2, Issue 3, 2022 
 

169 

 

Whether a leave is granted to institute action for divorce before the 
expiration of two years of marriage or the divorce proceedings is 
instituted after the expiration of two years, A petitioner is required to 
petition for dissolution of marriage on the ground that such marriage has 
broken down irretrievably.79 It was held in the case of Ezirim v Ezirim,80 
that for marriage to be considered to have broken down irretrievably one 
or more of the facts contained in section 15(2)(a)-(h) of the MCA must be 
proved by the petitioner.  
These facts as contained in section 15(2)(a)-(h) of the MCA include; willful 
and persistent refusal to consummate the marriage by the respondent, 
adultery has been committed by the respondent since the marriage and 
the petitioner finds it intolerable to live with him, the respondent is of a 
conduct which the petitioner cannot reasonably be expected to bear, such 
as habitual drunkenness, leaving the petitioner without means of support, 
desertion of the petitioner for continuous period of at least a year 
immediately before the presentation of such petition, living apart for a 
continuous period of at least two years immediately before proceeding 
and the respondent consents to dissolution, living apart for a continuous 
period of at least three (3) years immediately before the petition, failure on 
the part of the respondent to comply with a decree of restitution of 
conjugal right for a period not less than one year, and absent of the 
respondent from the petitioner for such a time and in such circumstances 
capable of providing reasonable grounds for presumption of his or her 
dead.81 
A decree for dissolution of marriage usually comes in two stages which 
include; (a) decree nisi, and (b) decree absolute.82 The first is like a 
temporary order made in order to leave the marriage open for three (3) 
months after which such order (decree) becomes absolute. A decree nisi 
only becomes absolute where the court is satisfied that proper 
arrangements have been made for welfare as well as advancement of the 
children of the marriage, or where there are such special circumstances 
that it is necessary for the decree to become absolute notwithstanding that 
the court is not satisfied that such arrangements referred to herein have 
been made.83  
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Judicial separation is one of the forms of disputes in marriage as 
recognised under the MCA.84 This is a temporal separation of parties in 
marriage by a decree of the court hence, it is a limited divorce and not 
absolute divorce. The grounds for an application for judicial separation 
are the same with that of dissolution of marriage.85 In this type of dispute, 
the parties to the marriage still remain legally bound to each other to some 
extent. The decree only relieves the parties of co-habitation but except as 
provided, it does not affect the marriage or its status, rights as well as 
obligations of the parties.86 The decree ceases to operate where the parties 
to the marriage resume co-habitation voluntarily, and either party may 
apply to the court for an order to discharge it.87 
Another way of resolving marriage disputes by parties thereto is by a 
decree of restitution of conjugal right which is usually ordered where co-
habitation between the parties to the marriage has ceased but one of the 
parties is anxious and ready to resume co-habitation. This happens where 
the party against whom the decree is sought has refused to cohabit with as 
well as render rights to the petitioner.88  
There are other disputes in marriage described as ancillary disputes. They 
are those ones arising from the proceedings for a decree of principal relief, 
especially dissolution of marriage (divorce) and judicial separation as 
examined above. Institution of the ancillary disputes may be by same 
petition as that by which the proceedings for the decree of the principal 
relief.89  
Moreover, the court with jurisdiction to entertain matrimonial causes has 
the power to give consideration to the possibility of a reconciliation of the 
parties to the marriage disputes pending before it unless the proceeding is 
of such a nature that it will be impossible to do so.90 The judge is allowed 
to adjourn a matrimonial proceeding in order to afford the parties an 
opportunity of embracing reconciliation. The parties can be interviewed 
by the judge with respect to seeking their consents for reconciliation. 
Parties are to be allowed fourteen (14) days to such decision before 
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proceeding with the proceedings or same taken over by another judge.91 
The judge can nominate a person with training or experience in marriage 
conciliation, or some other suitable person, to effect reconciliation between 
parties to marriage disputes provided consent is given by the parties.92 
Therefore, it is submitted in this article that alternative dispute resolution 
should be made applicable in the resolution of marriage disputes in 
Nigeria based on its numerous benefits over litigation and the sanctity of 
the institution of marriage. 
By the provision of the MCA, hearing continues where it is clear that 
reconciliation has failed.93   It is important to note that whatever that is 
said by the parties or any admission made in the course of an endeavour 
to   effect a reconciliation as recognised under the MCA are not admissible 
in court.94  
 
Matrimonial Causes Rules, 1983  
There is special procedure for institution of matrimonial causes (marriage 
disputes) in court mostly statutory marriage. This is regulated by the 
Matrimonial Causes Rules (MCR). By virtue of the provision of the MCR, 
proceedings for marriage disputes are to be instituted by filing of petition 
to be addressed to the court with jurisdiction.95 The proper court 
envisaged under order II rule of the MCR is High Court of any state. 
Where leave of court is sought and granted with respect to proceedings 
under section 54(3), such proceedings are to be instituted by way of 
application to the court.96 The MCA supports the idea of reconciliation by 
the parties before the determination of the proceedings by the court.97  
 
Marriage Act 1914 
The Marriage Act (MA) regulates the conduct of statutory marriage in 
Nigeria. Marriage registrar is saddled with the responsibility of 
conducting marriage. The registrar receives notice of marriage from a 
party who desires to marry.98 Such notice is expected to last for 21 days. 
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The registrar is also saddled with the responsibility of issuing marriage 
certificate to the parties upon successful conduct/completion of marriage. 
However, issues relating to dissolution of marriage conducted under the 
MA are regulated by the provisions of the MCA.  
 
Rivers State Multi-Door Courthouse Law 2019  
The Rivers State Multi-Door Courthouse (RSMDC) was established in 
2019 with the Rivers State Multi-Door Courthouse Law 2019 (RSMDL) as 
its enabling law. For effective operation of the newly established court, the 
Chief Judge is empowered to appoint at least five judges of the High 
Court of the of State to act as ADR judges and to take responsibility for the 
promotion of the system of dispute resolution within the judiciary in the 
State.99 With the new law, it is expected that a matter filed by a claimant at 
the registry of the High Court is screened in order to ascertain whether it 
qualifies as the type that would be dealt with by ADR than litigation.100  
 
Rivers State High Court Civil Procedure Rules 2010 
The Rivers State High Court Civil Procedure Rules (RSHCPR) was made 
in 2010 for the regulation of civil proceedings in the High Court of the 
State. Therefore, it applies to all High Court of justice of the State.101 The 
RSHCPR recognises ADR and encourages it adoption in a case at the stage 
of pretrial conference.102 The presiding Judge is empowered to take 
appropriate action during pretrial conference. Such action may include 
referring the matter ADR for amicable settlement and speedy disposal of 
the matter.103  
 
Challenges of the Application of Alternative Dispute Resolution in 
Marriage Disputes in Nigeria    
It has been established from the outset that there is need for the 
application of ADR in resolving marriage disputes in Nigeria, and one of 
the major challenges for this practice in Nigeria is the absence of law and 
rules guiding or regulating the processes with particular reference to 
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marriage in Nigeria. The Matrimonial Causes Act of Nigeria only makes 
reference to reconciliation which indirectly promotes ADR under the 
provision of section 11(1) thereof. There is no rule describing how ADR is 
to be conducted in the area of family law in general and marriage disputes 
in particular. The absence of statutory regulations for the application of 
the process remains a challenge that can only be overcome upon 
enactment of one. 
The absence of legal framework makes the process flexible. This process 
can result to adverse effect of either of the parties to the dispute as a result 
of absence of statutory regulation.104 For example, in the case of arbitration 
with respect to divorce, an arbitrator is not bound by the divorce laws of 
the jurisdiction. The arbitrator can make whatever decision he deems best 
based on his own good judgment. Sometimes, what an arbitrator 
considers good judgment may not be case with the parties.105  
 

a. Recognition and Enforcement 
Non-recognition and unenforceability is another challenge facing the 
application of ADR to marriage disputes. Although, ADR is statutorily 
recognised and decisions arising therefrom are binding, in jurisdiction like 
India, USA, and Hong Kong, based on the choice of the parties.106 
Arbitration is the only major ADR method statutorily recognised in 
Nigeria and it is solely for the settlement of commercial disputes.107 
Family or divorce mediation as a method of ADR in marriage disputes has 
been criticised on moral grounds in that it does not deal with fault finding. 
Many separating spouses need fault to be acknowledged as they see lack 
of fault finding (condemnation) by mediators as condonnation.108 This 
type of criticism could slow down the growth and effectiveness of ADR in 
its application.109 
Some argue that ADR is fit for every marriage dispute, especially divorce. 
Feelings of injustice mostly arise where the wife as a party to a marriage 
dispute had been a victim of domestic violence/abuse. It has been 
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submitted that most of the divorce mediation cases in jurisdiction like 
USA are as a result of violence on the wives caused by their ex-husband 
and the cases were not successful.110 ADR has been severally criticised on 
the ground that it lacks standard which can be relied upon for the 
prevention of oppressive treatment by a party over the weaker party, 
mostly as a result of structural inequalities that exists between men and 
women in the society.111 This implies that the husband will always strive 
to have his way in the negotiation process as it is believed that women are 
weaker hence, should be subject to the caprices of the men.    
     

b. Lack of Alternative Disputes Resolution Professionals    
Lack of sufficient ADR professionals also serve as a challenge of its 
application in marriage disputes in Nigeria.  ADR is yet to assume a 
significant status in Nigerian legal culture as seen in jurisdiction like the 
United States of America (USA) or England. This is as a result of the fact 
that the benefits derivable from ADR as well as its successes have not been 
made known to all or not popular in the country.112     
              
Conclusion 
Amicable or harmonious settlement of disputes is most preferred to 
litigation. ADR mechanism preferable in the search for speedy 
dispensation of justice. ADR processes are less formal as well as less 
expensive and more expeditious than the court or litigation processes. 
Court processes in Nigeria are bedeviled with undue or inordinate delays, 
technicalities, pre-trial preparations and strict adherence to the rules of 
evidence which are time consuming, frustrating and costly. While 
complex cases are or can be preserved for the courts, other types of cases 
can be resolved through the process of ADR, thereby relieving the courts 
the time that ordinarily would have been spent on such cases. 
Matrimonial disputes form a major portion of cases in the court today. 
 It is an approach aimed at ensuring that emotions are properly taken care 
of following the fact that parties to disputes discuss their issues in a 
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friendly atmosphere rather than employing an adversarial approach or 
method as is the case in litigation. ADR is also adopted in order to ensure 
that enmity is not created between the parties to the marriage disputes. 
Hence, this article presents a case for the application of ADR methods in 
the resolution of marriage disputes in Nigeria as it is confidential in 
nature. 
 
Recommendations 
The following recommendations are made in this article.  
i. The National Assembly of Nigeria should amend the Matrimonial 

Causes Act to enable the application of ADR in marriage disputes in 
the country.  

ii. It is recommended that a family court should be created through law 
to be enacted by the National Assembly in Nigeria and saddled with 
the responsibility of entertaining marriage disputes where alternative 
disputes resolution mechanisms will be given due consideration. 

iii. The National Assembly of Nigeria should enact an Act that will 
provide for the application of alternative disputes resolution 
methods in the resolution of marriage disputes in the country. Such 
Act will also regulate the process. 

iv. The Rivers State House of Assembly should amend the current 
Rivers State High Court Civil Procedure Rules in order to enable the 
comprehensive application of ADR in the High Court.  

v. There should be public awareness in Nigeria where the level of 
recognition of ADR in this regard is low. This can be done by 
organising various seminars for the public by Nigerian Bar 
Associations, International Federation of Women Lawyers (FIDA) 
and the media. 

vi. Government of Nigeria should make funds available for the 
establishment of pre-marital training centers in every local 
government in Nigeria.  

vii. ADR training should be made compulsory for every intending 
couple before marriages are conducted either in Registry or Religious 
places in Nigeria.  

viii. Couples in conflict should first attend ADR sessions before litigation 
is allowed. This should well spelt out in an Act of the National 
Assembly.  
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Abstract 
The sea is important to the development of Nigeria as it has 
a lot of natural resources in its offshore. Nigeria being a 
developing costal state and as a State Party to the UNCLOS 
is expected to develop a marine policy that is all-
encompassing through appropriate legal and institutional 
frameworks, and a comprehensive marine policy. This 
article has the objectives of examining the extent to which 
the existing legal framework on law of the sea promotes 
marine policy in Nigeria. It is found out that the marine 
environment is regulated by the several existing legal 
framework. These legal frameworks are those on the 
protection of the environment in general as well as the 
marine environment in particular. The existing legal 
frameworks on law of the sea cannot be said to fully 
regulate or promote marine policy in Nigeria just like in the 
United Kingdom. In the absence of comprehensive marine 
policy in Nigeria, it cannot be said that policy in this regard 
even if not well spelt out confirms to the principles on law 
of the sea at the international level. It is recommended 
amongst others that there is need for establishment of a 
body like the Marine Management Organisation as in 
England for the administration of marine management and 
enforcement of marine policy in Nigeria. In spite of fact that 
Nigeria has ratified UNCLOS and domesticated same, there 
is lack of comprehensive marine policy capable of defining 
the country’s interest with respect to the sea. 
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Introduction 
The sea is important to the existence of mankind hence, need to be 
protected through appropriate policy. The sea is a space beyond every 
coastline: a seemingly homogenous surface of restless, endless movement 
connecting all shores as a single, connected surface.  However, it exists at 
closest quarters, within our own „inner space‟ and planetary atmosphere: 
as a place of submerged things, dark fantasies and intimate secrets.1  
Around seventy one (71%) of the surface of the earth is covered by large 
bodies of seas water whereas the remaining 29% (land) is also further 
drained by rivers as well as streams whose waters drain into the seas. 2 
Sea water has been fascinating as well as challenging to the human race 
for many centuries. Therefore, apart from being a source of food to 
mankind and a means of transport, it as well has the potentials to offer 
solutions to many economic, social, political and ecological problems of 
man. Hence, the many nations of the have embarked on the process of 
ensuring that the opportunities being provided by the seas are properly 
harnessed.  This has led to the division of the seas in the world among 
littoral states such that, by the end of the 1980s, countries of the world 
were able to claim legal jurisdictions over some 37.7 million square 
nautical miles, resulting to about one hundred (100) million square 
kilometers of sea/ocean floor adjacent to their nation boundaries.3 
This division of legal regimes geared towards the protection of the sea 
evolved historically and mostly from customary practices, starting from 
the Spanish as well as Portuguese control of the world's oceans from the 
year 1494 when the Treaty of Tordesillas was signed,4 to the signing of a 
broad-based and more comprehensive treaty, the United Nations 
Convention on the Law of the Sea (UNCLOS) 1982.5 UNCLOS 1982 is 
comprehensive in nature and embodies the latest codification as well as 
progressive development of international law with regard to the use of 
ocean space among sovereign states. But, it is also a legal base for national 
ocean policies of states. UNCLOS is a product of more than fourteen years 
of negotiation, before its adoption by more than one hundred and thirty 
states in 1982. Although, UNCLOS 1982 was formally ratified and/or 
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accented to by sixty states on the 16th day of November 1993.6 UNCLOS 
1982 came into force in line with its relevant provision.7 
UNCLOS 1982 has been viewed as the last chance the world had “to avoid 
mounting oceanic conflicts through the harmonisation of competing 
practices and claims.”8 Nigeria actively participated in the negotiation 
process with respect to the UNCLOS 1982 and its signing it and was also 
among the first states to ratify the instrument on the 14th day of August 
1986.9 Under UNCLOS 1982, Nigeria is entitled to a twelve-nautical mile 
territorial sea, twenty four-nautical mile contiguous zone,10 as well as an 
associated jurisdiction concerning archaeological and historical objects, 
two hundred-nautical mile exclusive economic zone (EEZ)11 and 
continental shelf (CS) which at a minimum is co-extensive with the EEZ 
and beyond to an outer limit of three hundred and fifty nautical miles 
from coastal baselines or one hundred nautical miles from the two 
thousand five hundred metre isobaths.12 In spite of its rights at 
international law, Nigeria as a sovereign state party to the UNCLOS never 
took steps to fully maximise its jurisdictional entitlements until recently. 
This is evidenced in the delay on the ratification of the instrument. In 
addition to this treaty-based entitlement, Nigeria has also had other 
reasons for consolidation of its gains under the UNCLOS. The country 
also has reasons to protect its sea to encourage growing offshore oil and 
gas activity, fisheries, strong maritime trade, maritime security concerns 
as well as protection of the marine environment from vessel-source 
pollution originating from a major trade route through its EEZ.13 
With a coastline of not less than 415 nautical miles (853 kilometers), the 
UNCLOS being the most recent law of the sea at the international scene 
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gives Nigeria a potential claim of political and economic jurisdiction of sea 
area of more than 80,000 square nautical miles.14 In the same way, the 
doctrine of CS and the EEZ as recognised in the 1958 and 1982 
conventions further provide the country with additional authority with 
respect to the economic resources of the EEZ and CS.15 The UNCLOS 
further recognise the right of Nigeria like any other State Parties to the 
enjoyment of the benefits from the sea based on the law through the 
recognition of the principle of “Common Heritage of Mankind” as 
embodied therein.16 These benefits concern the exploration as well as 
exploitation of economic resources of sea areas beyond national 
jurisdiction of a State.  
As a coastal and developing state, Nigeria has to work towards the 
utilitisation of the numerous benefits of the sea. The sea is important to 
the development of Nigeria as it has a lot of natural resources in its 
offshore. Nigerian coastal waters are recognised at the international level 
as a significant fishery ground, and the Gulf of Guinea (GoG) is a central 
gateway in the sense of environmental interests, international merchant 
shipping, military maneuvers, and so on. Nigeria foreign policy can grow 
to a greater extent through her sea. One can submit that the involvement 
of the country in the negotiation process leading to the adoption and 
subsequent ratification of the UNCLOS further buttress the fact that the 
sea is important to the growth of the nation and out to be regulated 
through appropriate policy.  
Despite the above, there is lack of comprehensive marine policy capable of 
defining the country‟s interest with respect to the sea. Although, there are 
some legislation on maritime issues and interests in the country which 
provisions will be critically examined to ascertain whether they qualify as 
comprehensive marine policy in the country.  
 
Conceptual Framework 
 

Policy        
Policy is referred to as a planned or deliberate system of guidelines that is 
established and recognised to direct or conduct every decision as well as 
achieve rational outcomes. It is a statement of intent and it is usually 
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implemented as a procedure or protocol. Generally, policies are usually 
adopted by a body of governance within an organisation. It can assist 
in subjective and objective decision making.17 Policies that are used in 
subjective decision-making generally assist senior management with 
decisions related that must be based on the relative advantages/merits of 
various factors, and as a result, are usually hard to test objectively. Policies 
meant to assist in objective decision-making are generally operational in 
nature and can also be objectively tested.18    

Policy may apply to government, groups and public sector organisations, 
as well as individuals. Examples of policy in most jurisdictions are 
presidential executive orders, parliamentary rules of order, and corporate 
privacy policy. Policy is different from law or rules. While the law can 
coerce, compel or even prohibit some forms behaviours, for instance, a 
law that require the payment of taxes on income, policy only guides 
actions toward the people or authority that are most likely to achieve the 
desired outcome.19     

Policy can also be referred to the process of making essential decisions in 
an organisation, including the identification of different alternatives such 
as programs or spending priorities, as well as choosing among them on 
the basis of the impact they will have on the organisation or the people. 
Policies can also be understood as financial, managerial, political and 
administrative mechanisms arranged in order to reach explicit goals.20  
Policy can be expressed in the form of a regulation, law, procedure, 
incentive, administrative action, or voluntary practice of governments as 
well as other institutions. Policy decisions are often reflected or replicated 
in resource allocations. For example, health can be influenced by policies 
in several different sectors.21 Again, transportation policies can encourage 
physical activity; policies in the education sector can cause improvement 
in the nutritional content of school meals, improvement in the level of 
teachings, and the school curriculum.22 
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Policy is the general principles through which the government of a 
country is well guided in the management of its public affairs.23 Policies 
are usually promulgated or publicised through official written documents. 
Hence, policy documents normally come with the endorsement, approval 
or signature of the executive powers within the system or an organisation 
to legitimise the policy and demonstrate that it is considered in force. Such 
documents usually have standard formats that are mostly particular to the 
organisation or system issuing the policy.24 
 
Marine Policy 
National marine policy entails a set of directives, goals and intentions that 
are formulated by persons in authority and have various correlations with 
marine environment.25 Therefore, marine policy relates to every activity 
relating to the substance of states' use of marines, how states make such 
decisions as well as the arrangement leading to making of such 
decisions.26 The center of every national ocean policy is based on decisions 
relating to the management and use of the marine environment, and it 
includes why and how decisions are made, and the evaluation of benefits, 
costs and aspects of marine decisions especially those that affect and are 
affected by new knowledge of the natural world.27 
 
Appraisal of Marine Policy and Law of the Sea in Nigeria 
While it is agreed that a marine policy of a nation is a broad statement of 
guidelines in pursuit of national objectives, a national marine policy is the 
policy formulated to achieve the co-ordinated rationalised use of the total 
maritime assets of the state to the maximum benefit of national interests. 
In other words this policy should embrace all activities in which the sea or 
maritime environment is used. Although the need for this (a marine 
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policy) is recognised, Nigeria does not have a marine policy. It will, 
however, become clear that such a policy is required in order to utilise 
scarce maritime resources. The maximum utilisation of these resources 
could change this country into a maritime power, where maritime power 
is the ability or means of the state to use the sea to further its national 
interests.28 
In order to address the correct elements when deciding upon a national 
marine policy, it needs to be ensured that these elements have been 
identified out of the national interests of the State. National interests are 
highly generalised concepts or elements that constitute a state's 
compelling needs, including self preservation, independence, national 
integrity, military security and well-being.29 The pursuance of national 
interests is guided by national objectives, which is the fundamental aims, 
goals or purposes of a nation towards which policies are directed and 
energies are applied.30 
The national marine interests may be expanded from the national 
interests, which can be inferred from the foreign objective of the CFRN 
1999 where section 19 provides that one of the foreign policy objectives of 
the country as expressed in the Constitution is to promote and protect the 
national interest of the country and promote a just world economic 
order.31 
Major part of the Gross Domestic Product (GDP) of Nigeria is made up in 
foreign trade. Our main trading partners are the United Kingdom, the 
United States of America, and China. It must be noted that Nigeria's oil 
production is export orientated, due to the fact that 85% of the income 
from minerals is earned in foreign countries. As regards the nature of the 
transportation medium, minerals are carried by ship in bulk as well as in 
processed form. Consequently, shipping and harbour facilities are of 
necessity key components of the transport infrastructure. 
For the reason that of the Nigeria's expected population growth is higher 
and the political position that the country finds itself in, economic growth 
is vital to the economic well-being and also to the security of the country. 
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In order to sustain economic growth, Nigeria will require increasing 
imports, particularly of capital goods. Accordingly, exports will also have 
to increase to enable Nigeria to purchase the required imports, and to 
therefore have a positive balance of payments. It can be concluded that 
seaborne trade is, and will continue to be, a vital element of the Nigeria's 
national maritime interests. This is the case in most African countries.32 
Exploitation of marine resources is important for the growth of a nation. 
Marine resources can be grouped in two main categories, as follows: (a) 
Renewable (renewable resources are: aquatic bird guano, eggs, et cetera, 
seaweeds, fish, crustaceans, molluscs, et cetera, marine mammals, tourism 
and leisure); (b) Non-renewable (Non-renewable resources are minerals, 
oil and gas).33 
Nigeria has a large fisheries zone. The fishing industry forms an 
important branch of the economy of the country, providing job 
opportunities, bringing in a total catch value of high. At present the 
control of all sea fishing is vested in the Government of Nigeria and has 
been administered by the Department of Fisheries and Aquaculture under 
the Federal Ministry of Agriculture. The Federal Department of Fisheries 
is vested with the statutory responsibility of developing Nigeria‟s fisheries 
for attainment of sustainable self-sufficiency in fish production, utilisation 
and resource conservation. As a policy, the department does not embark 
on direct fish production, but implement projects that create enabling 
environment and motivation for private sector investment in fisheries 
development. However, at present, the activities of the Department are 
marred by almost zero fund allocation over the years. The policy 
strategies of the department are aimed at accelerating the pace of private 
sector involvement in fish production, processing, marketing, utilization 
and resource conservation.34 
Pollution of Nigerian seas proves to be a serious threat to the marine life 
along our coast. Many industries and town managements unfortunately 
still tend to regard the sea as a free sewage system and passing shipping is 
just as guilty. The necessity to counter pollution (especially oil) must be 
acknowledged and supported. Although, this problem is peculiar to 
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Nigeria alone but a strong marine policy in Nigeria would help remedy 
this ugly scenario. 
An author has argued that tourism is one of the largest industries a 
country.35 Beaches and sea holiday resorts feature amongst the main 
attractions and this resource needs to be exploited to the full benefit of the 
economy of a nation. Similarly, such beach facilities and offshore areas 
provide scope for sport and recreation, so vital to a nation's health and 
wellbeing.36 
As far as the non-renewable marine resources are concerned, diamonds 
and gas are recovered from the sea-bed of the coast. It can be assumed that 
sea-bed resources will become increasingly more important in the future, 
especially as the resources on land are gradually being depleted and 
technology advances and provides man with economical means of 
exploiting deep sea minerals.37 
Nigeria is blessed with an abundance of natural resources. Together with 
labour, capital, entrepreneurship and technological expertise these 
elements determine the economic power of the country. The maritime 
power is, of course, closely linked to a country's economic power. 
However, there are a number of factors which place a constraint on the 
country's economic development. These elements include a shortage of 
skilled manpower, socio-political problems and a lack of sufficient 
entrepreneurship and technological expertise. Because of the Nigeria's 
dependence on foreign trade, the country's economy is influenced by and 
sensitive to changes in the world economy. Despite these constraints on 
the economy, the potential for economic growth is good and the Nigeria's 
natural resources on the whole provide a strong base for the development 
of maritime power.38  
 
Legal Framework on Marine Policy and Law of the Sea in Nigeria 
Constitution of the Federal Republic of Nigeria 1999 
The Constitution of the Federal Republic of Nigeria (CFRN) 1999 like that 
of other countries is the highest law in the country.39 This suggests that 
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any law which provision is contrary to any provision of the CFRN 1999 
shall be declared void to extent of such inconsistency.40 One of the foreign 
policies of Nigeria is to promote a just world economic order.41 Hence, it is 
submitted that the protection of Nigerian marine environment through 
appropriate policy will help in the promotion of the economy thereby 
contributing to the world economic order as there are a lot of benefits in 
the marine sector capable of promoting economic development of the 
country. 
 
Nigerian Maritime Administration and Safety Agency Act 2007 
The Nigerian Maritime Administration and Safety Agency (NMASA) Act was 
enacted for the promotion of maritime safety and security among others.42 In 
order to ensure the achievement of the provisions and objectives of the Act, 
the present Act established the NIMASA as regulatory and institutional 
framework for the security of Nigerian maritime.43 The NIMASA performs a 
lot functions in the Nigerian maritime sector as provided under the enabling 
law.44 NIMASA regulates all matters concerning merchant shipping as well 
as seafarers. It is also saddled with the responsibility of ensuring the 
administration of the registration and licensing of ships; establishment of 
maritime training and safety standards; prevention of maritime of maritime 
pollution.45  Of direct bearing to this article is the fact that the agency ensures 
the development and implementation of policies and programmes for the 
facilitation of the growth of local capacity in ownership, manning as well as 
the construction of ships and other infrastructure in the maritime sector.46 For 
effective protection of the marine environment, the NIMASA Act specifically 
provides as follows: 

…establish the procedure for the implementation of conventions of the 
International Maritime Organisation and the International Maritime 
Labour Organisation and other international conventions to which 
the Federal Republic of Nigeria is a party on Maritime Safety and 
Security, Maritime Labour, Commercial Shipping and for the 
implementation codes, resolutions and circulars arising therefrom.47 
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It also carries out the function of administering policy for the proper 
development of shipping in Nigeria.48 Apart the above, NIMASA is also 
empowered under the NIMASA Act to perform all other duties in other to 
ensure the safety and security of the maritime environment as well as all 
other matters that are incidental thereto.49   
 
National Oil Spill Detection and Response Agency (Establishment) Act 2006 

The National Oil Spill Detection and Response Agency Act enacted in 
2006 and its enactment led to the establishment of the National Oil Spill 
Detection and Response Agency (NOSDRA) and saddled with the 
responsibility for preparedness, detection as well as response to every oil 
spillages in Nigeria including those affecting the sea.50 
NOSDRA is the recognised agency of government responsible for the co-
ordination and implementation of National Oil Spill Contingency Plan for 
Nigeria by engaging in acts such as establishment of a workable or viable 
national operational organisation in the country that ensures a timely, 
safe, appropriate and effective response to disastrous or major oil 
pollution; identification of high-risk areas and priority areas for possible 
protection and clean up; establishment of mechanism for monitoring and 
assisting or where practical directing the response to oil spillage, as well 
as the capability to organise the needed resources to save lives, protection 
of the threatened environment, and organise and carry out clean up to the 
best practical extent of the impacted site.51  
NOSDRA has the statutory power to cooperate with international body 
like the International Maritime Organisation (IMO) and other relevant 
national, regional and international organisations having similar 
objectives in the promotion and exchange of results of research as well as 
development programme concerning the improvement and enhancement 
of the state of the art of the preparedness and response on oil pollution, as 
well as the technologies, and techniques for containment, surveillance, 
disposal, recovery as well as clean up to the best practical extent.52 For 
effective cooperation with other international organisations and other 
neighbouring States in the protection of the marine environment in the 
event of oil pollution, the agency is empowered to ensure the 
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establishment  of every procedure by which the Nigerian Customs Service 
as well as the Nigerian Immigration Services (NIS) shall guarantee speedy 
importation of extra' support response personnel and equipment.53 This is 
a clear indication that the agency also protection the ocean or marine 
environment from oil pollution by taking appropriate action in the event 
of oil pollution affect Nigerian marine environment. 
NOSDRA plays important roles in the regulation of Nigerian ocean. It is 
saddled with the responsibility of coordinating and implementing 
appropriate plan within the country including within two hundred (200) 
nautical miles from the baseline for which the breadth of Nigeria‟s 
territorial waters is measured.54 NOSDRA is encouraged to promote 
regional co-operation among every Member State of West African sub-
region, including in the Gulf of Guinea (GoG) for the purpose of 
combating oil spillage as well as pollution in the contiguous waters of 
Nigeria.55 NOSDRA is also encouraged to strengthen both national 
capacity as well as regional action for the prevention, control, combating 
and mitigation of marine pollution in Nigeria.56 Another special function 
to be performed by the agency is the promotion of technical cooperation 
between the country and other Member States of the West African sub-
region.57  
 
Exclusive Economic Zone Act, Cap 116 Law of Federation of Nigeria 2004 

The Exclusive Economic Zone (EEZ) Act was enacted for the purpose of 
delimiting the EEZ of Nigeria. This is an area extending up to 200 nautical 
miles seawards from the coasts of the country. Nigeria would exercise 
certain sovereign rights particularly those relating to the conservation or 
exploitation of the natural resources such as the living species, minerals, 
and so on of the seabed, its subsoil and superjacent waters as well as the 
right of Nigeria to put law in place for the regulation of the zone through 
the establishment of marine research, installations and artificial 
structures', and other relevant things. These are to be done subject to the 
rights of other States as recognised globally.58 
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The EEZ Act vests sovereign as well as exclusive rights with regard to the 
exploration and exploitation of the natural resources of the sea bed, 
subsoil and superjacent waters of the Exclusive Zone in Nigeria in the 
Federal Republic of Nigeria (CFRN). This is without prejudice to the 
provisions of laws like the Territorial Waters Act or Sea Fisheries Act. The 
rights of the Federal Government of Nigeria in this regard can be 
exercised by such Minister or agency so designated by the Government 
from time to time.59 
For the purpose of exploration and exploitation, conservation and 
management of the natural resources as well as other activities for the 
purpose of economic exploitation and exploration of the Exclusive Zone, 
an appropriate authority of the government of Nigeria is allowed to 
ensure the establishment, or permit the establishment, use and operation 
by any other person based prescribed conditions, in designated areas like 
in artificial islands; structures and installations.60 
 
Oil in Navigable Waters Act 2004 
The Oil in Navigable Waters Act (ONWA) was enacted for the prohibition 
of the discharge of certain oils into Nigerian sea areas from a Nigerian 
ship, where it is a prohibited sea area in relation to the ship. The ONWA 
makes such act an offence.61 The provision of section 1of the ONWA is 
applicable to crude oil, lubricating oil and fuel; and heavy diesel oil as 
well as any other description of oil to be prescribed by the Minister from 
time to time with regard to the provisions of appropriate and relevant 
provisions of any subsequent Convention reached at the international 
level to which Nigeria is a Member State and having provisions relating to 
the prevention of pollution of the sea by oil. The Minister can also make 
the decision relating to such prescription with regard to the persistent 
character of oil of such description and the possibility of such oil causing 
pollution where it is discharged from a ship into an area of the sea 
described as a prohibited sea area.62 The Minister is allowed by the law to 
make regulation prescribing exception to the operation of the provision of 
section 1(1) of the Act.63  
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The ONWA prohibits the discharge of oil into Nigerian waters. The owner 
or master of the vessel will be guilty of an offence if the oil or any mixture 
containing oil is discharged into the waters from any vessel, place on land, 
or an apparatus used in transferring oil either from or to the vessel or 
from a place on land.64 The occupier will be guilty of an offence where 
such discharge of oil results from a place on land, and a person in charge 
of an apparatus will be guilty where the discharge is from an apparatus 
that is used in the transfer of oil from a vessel or to it.65 The provision of 
this section applies to the following categories of waters “(a) the whole of 
the sea within the seaward limits of the territorial waters of Nigeria; and 
(b) all other waters (including inland waters) which are within those limits 
and are navigable by sea-going ships.”66 
There are some special defences available to a person charged with an 
offence under the provision of sections 1 and 3 of the ONWA.  A person 
charged with an offence under the provision of section 1 of ONWA, or the 
offence prescribed under section 3 as owner or master of a vessel can 
successfully raise a defence before the court by proving that the reason for 
the discharge of the oil or the mixture was to the secure the safety of a 
vessel, or for the prevention of damage to any cargo or vessel or to safe 
life. Meanwhile, this defence can only be successful and sustained where 
the court is satisfied that such action was the right step to be taken in the 
circumstance or that it was necessary in the circumstance of the case.67  
In addition to the above, another defence that can be raised is that the oil 
or mixture has escaped as a result of damage to the vessel, and all 
reasonable steps were taken for the prevention of such damage as soon as 
practicable after its occurrence. It is also a defence that the oil or mixture 
escaped as a result of leakage which never occurred as a result of want of 
reasonable care, and that every reasonable step was taken for the stoppage 
or reduction of the escape as soon as practicable after such escape.68  
A person with an offence for the discharge of oil into the waters of Nigeria 
as the occupier of a place on land or as one in charge of any apparatus or 
equipment from which oil or any mixture containing such oil is alleged to 
have escaped from, can raise a defence that the escape of the oil or mixture 
was not as a result of want of reasonable care, and that upon the 
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occurrence of such incidence, reasonable steps were taken to ensure the 
stoppage or reduction of the escape and that this was done as soon as 
practicable upon its discovery.69  Without prejudice to this subsection, it 
an occupier of a place on land is charged with an offence under section 3 
of this present Act can prove to the court that the discharge was caused by 
the act of another person who was in the place where the discharge took 
place without his or her permission (whether express or implied).70 
A person charged under the section can also another defence by proving 
that the oil in navigable waters was contained in an effluent that was 
produced by operations through the refining of oil; that the discharge of 
the oil into the waters was because it was not reasonably practicable to 
dispose of the effluent; and that every reasonably practicable step had 
been taken for the elimination of oil from the effluent. Although, a defence 
under the present subsection 5 will have no effect where it is proved that 
the surface of the waters into which mixture causing the damage was 
discharged from the place or land adjacent to those waters was actually 
fouled by oil. The defendant raising this defence can only succeed where 
the court is satisfied that such fouling was contributed to or caused by oil 
contained in any effluent discharged at or prior to that time from that 
place.71 
The Minister is empowered to make regulations that would require 
Nigerian ships to be fitted with such equipment capable of preventing oil 
pollution, and to ensure compliance with such other requirements, as may 
be prescribed from time to time.72 Where such regulations made require 
ships to be fitted with equipment of a prescribed or certain description, a 
provision may be made in the regulations requiring that equipment of that 
description can only be installed in a ship to which the regulations if it is 
of a type so tested as well as approved by anyone appointed by the 
Minister concerned; even where it is installed in the ship, it can only be 
treated as satisfying the requirements if it is submitted for testing and 
approval.73 Offences prescribed under the provisions of sections 1, 3 and 5 
examined herein are specified by the Act as follows: 
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A person guilty of an offence under section 1, 3 or 5 of this Act 
shall, on conviction by a High Court or a superior court or on 
summary conviction by any court of inferior jurisdiction, be liable 
to a fine: Provided that an offence shall not by virtue of this section 
be punishable on summary conviction by a court having 
jurisdiction inferior to that of a High Court by a fine exceeding 
N2,000.74  
 

The ONWA was enacted pursuant to the adoption of the International 
Convention for the Prevention of Pollution of the Sea by Oil 1954 as 
amended in the year 1962. In fact, the ONWA is the first law that deals 
solely and specifically with the industrial waste generated by oil 
production. As examined earlier, it has created some offences in respect of 
oil pollution for the purpose of ensuring reduction in the incidence of 
pollution of the waters of Nigeria. The enforcement of this legislation has 
been watered down by several loopholes in its provision through which 
offenders may wriggle through. It is indeed a comical rhetoric to assume 
that there does not seem to be many differences between legislation riddle 
with lacunas and the water tight legislation in the absence of concrete 
steps towards the latter‟s enforcement.75 On of such challenges is that of 
defences. 
 
Harmful Waste (Special Criminal Provisions Etc) Act, Cap H1 Laws 
Federation Nigeria, 2004  
The above Act was enacted with the object of ensuring prohibition of 
carrying, depositing as well as dumping of hazardous wastes on any land, 
territorial waters and other matters relating to it in Nigeria.76 This Act is 
essentially a penal legislation. The offences in the Act are committed by 
getting involved in any of the act or omission spelt in section 12 thereof. 
The jurisdiction of the Act is far reaching as it seeks to remove any 
immunity conferred by Diplomatic Immunities and Privileges Act on any 
person for the purpose of criminal prosecution in respect of any offence 
created in the Act.77 However, it is important to note that regardless of its 
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far reaching jurisdiction, it focuses principally on criminal prosecution of 
damage in the absence of provision for compensation to the victim of the 
damage.78 
It makes provision for a very stringent sentence of life imprisonment and 
in addition the forfeiture of any aircraft, vehicle or land connected with or 
involved with the violation.79 However, it has been observed that there 
had never been any decided case of any person whether artificial or 
natural, prosecuted pursuant to the provision of the Act. It is equally 
presumptuous to hazard the assumption that no hazardous waste had 
found its way into Nigeria as contemplated by the present Act since its 
enactment.80  
 
National Shipping Policy Act 1987 
Over the years the Nigerian maritime industry has been totally neglected. 
The country‟s shipping sector is estimated to be capable of generating 
about N7 Trillion annually. Though, in order to derive revenue from this 
sector there will need to be an overhaul of policy, regulatory, institutional 
and legal framework. There is need for development of a new and viable 
national shipping policy.81 The shipping policy of Nigeria dates back to 
1987 when the Nigerian Shipping Policy Act was enacted following 
Nigeria‟s ratification of the United Nations Code on Trade and 
Development (UNCTAD). UNCTAD was to adopt the 40: 40: 20 code 
which covers ship acquisition, cargo sharing and shipping activities. 
Under the code 40% of the total volume of cargo traffic and revenue was 
reserved for indigenous Nigerian carriers, 40% was reserved for carriers of 
cargo originating in destination countries and 20% for recognized third 
flag carriers. If implemented this would have gone a long way to correct 
the imbalance in shipping trade as it affected Nigeria. The purport behind 
the Nigerian Shipping Policy was to encourage the development of a 
vibrant shipping industry that would generate revenue for Nigeria and 
Nigerians.82 
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One of the reasons for the enactment of the National Shipping Policy Act 
(NSPA) is to ensure the co-ordination and implementation of the 
country‟s national shipping policy and other matters incidental thereto.83 
The NSPA encourages the implementation of the provisions of the United 
Nations Code on Trade and Development Code of Conduct for Liner of 
Conference, particularly with regard to the observation of the ratio 
40:40:20 in respect of carriage of goods to the ports of Nigeria.84 NSPA 
ensures the promotion of the acquisition of shipping technology through 
the creation and diversification of employment opportunities in the 
shipping industry. This is achievable by stimulating and protecting 
indigenous shipping companies.85  
 
Sea Fisheries Act, 1971 
The Sea Fisheries Act (SFA) was enacted for the provision of the 
regulation, control and protection of sea fisheries in Nigeria‟s territorial 
waters.86 The SFA provides for the registration and licensing of motor 
fishing boat or reefer vessel by a person before he can operate or navigate 
the motor fishing boat for fishing or the reefer vessel for discharging 
frozen fishing in Nigeria‟s territorial waters or its exclusive economic 
zone.87 A violation of this provision of the SFA attracts an imprisonment 
term of five years or fine of $250,000 or both such imprisonment and fine, 
and forfeiture of such unregistered or unlincenced motor fishing boat or 
reefer vessel.88 
The issuance of licence to a person with regards to the provisions of the 
SFA is not automatic as the applicant must show that the application for 
that purpose was made in the prescribed form with every information as 
required the provision of section 3 of SFA; evidence of payment of the 
prescribed fees; evidence of ownership of the motor fishing in respect of 
which such application is made and the person make the application must 
be a fit and proper person to be granted the licence; proof there is no 
likelihood that the operation of the motor fishing in the territorial waters 
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or exclusive economic zones of Nigeria will be prejudicial to the interests 
of sea fishing industry in Nigeria.89 
The SFA does not permit every method of fishing in Nigeria‟s territorial 
waters or its exclusive economic zone prohibits the taking or destruction 
or an attempt to take or destroy any fish within Nigeria‟s territorial waters 
or the exclusive economic zone by using explosive substance; or by using 
any poisonous or noxious matter.90 The punishment for this is two (2) 
years imprisonment term or a fine of N50,000 upon conviction.91 
The Minister is expected to make appropriate regulations for furthering 
the interests of industry involved in sea fishing in Nigeria, and as a way of 
giving effect to the provision of the SFA.92 Regulations made in this regard 
may in addition to the above be for the regulation, prohibition or 
restriction of the taking of fish in any particular area within Nigeria‟s 
territorial waters; prohibition and restriction of the use of any fishing boat, 
apparatus or method of taking fish considered harmful to Nigeria‟s sea 
fishing industry; prescription of the limits to the size or the mesh of nets 
that may likely be employed in the taking of fish within Nigeria‟s 
territorial waters, or any other specific area therein; prescription of the 
form of a licence to be issued as well as the amount payable as fee in 
respect of the licence; provision for the inspection of buildings as well as 
premises used for the curing, storage,  preservation or sale of fresh, 
preserved or cured fish; provision for the seizure as well as destruction of 
any fresh, cured or preserved fish that is considered unfit for both  human 
and animal consumption; provision for the exemption of specific persons 
from any provision of the SFA where it is considered that such exemption 
is necessary for scientific or experimental purposes in relation to the 
development of the sea fishing industry in the country or otherwise for 
the furtherance of the national interest of the Federation; and for the 
regulation of any other matter concerning the protection and conservation 
of the stocks of sea fish.93 
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International Convention for the Prevention of Pollution from Ships, 
1973 and 1978 Protocol (Ratification and Enforcement) Act 2007   
This was enacted by the National Assembly of Nigeria (NASS) as a way 
ensuring the application of the International Convention for the 
Prevention of Pollution (MARPOL) from 1973;   and the Protocol relating 
to the International Convention for the Prevention of Pollution from Ships 
adopted on the 17th day of February, 1978 collectively referred to as 
International Convention for the Prevention of Pollution from Ships 1973 
and 1978 Protocol pursuant to the provision of section 12 CFRN 1999 and 
giving it legal effect in Nigeria.94 This bold step was taken by the NASS as 
it was expedient and necessary for legislative provisions to be made for 
the enforcement of the MARPOL in the country.95   
Every State Party to the Convention undertakes to give effect to its 
provisions as well as the Annexes thereto by which it is bound, for the 
prevention of pollution of the marine environment through the discharge 
of any harmful substances or effluents that contain such substance in 
contravention of the provisions of the Convention.96   Any reference to the 
MARPOL also constitutes a reference to its 1978 Protocol unless expressly 
provided otherwise.97 
The MARPOL applies to ships entitled to fly the flag of any State Party to 
it; and   all ships not entitled to fly the flag of any State Party but operating 
under the authority of a Party.98 Provision of the present article must not 
be construed as derogating from or extending the sovereign rights of the 
State Parties recognised under international law over the sea‐bed as well 
as subsoil thereof adjacent to their coasts for reason of exploring as well as 
exploiting of their natural   resources.99    
Violation of the requirement of the MARPOL is prohibited and sanctions 
established under law of the Administration of the   ship concerned where 
the violation occurs.100 State Parties to the MARPOL have an obligation to 
punish violation the requirements of the MARPOL where it occurs in their 
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jurisdiction.101 This can be done by the States by causing proceeding to be 
taken in addressing issue of violation pursuant to the provision of relevant 
domestic laws;102 or by providing such evidence and information that may be 
in its possession showing that the violation occurred to the administration of 
the ship.103 The penalties prescribed by the State law for the violation shall be 
severe enough to discourage further and subsequent violations.104 
State Parties to MARPOL has an obligation to cooperate for the purpose of 
detecting violations and enforcement of its provisions, through the use of 
every appropriate as well as practicable measure of detection and 
environmental monitoring procedures suitable for reporting and gathering of 
evidence.105   
 
Merchant Shipping Act 2007 
Provisions of the Merchant Shipping Act (MSA) are implemented by an 
agency of Government saddled with the responsibility of ensuring maritime 
safety, and administration and security of Nigerian maritime sector.106 The 
Minister is empowered to give directive to the agency of Government 
responsible for the implementation of MSA to give general directions on 
appropriate policy to be pursued as a way of implementing its provision with 
regard to the administration of maritime safety.107 It is submitted MSA 
envisages the need for appropriate marine policy in Nigeria. 
 
Need for an Integrated Marine Policy in Nigeria   
The multiplicity of marine interests, uses and activities ideally calls for 
rational management of marine space and its resources. For instance, before 
the twentieth century the oceans were used for navigation and fishing and 
occasionally for military contests as conflicts between users were few. 
Consequently, traditional coastal and marine resource management were 
mainly characterised by sector by sector approach such that fisheries, for 
example, have been managed separately from offshore oil and gas 
development which was similarly handled separately or disjointedly from 
navigation. However, these activities are now capable of affecting one 
another with regular frequency. Additionally, jurisdictional authorities over 
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different parts of the sea generally fall on different levels of government – 
such as federal, state, local, industry and the international community. The 
ocean is complex as a result of its fluid and dynamic nature as well as the 
intricate relationships of marine ecosystems and environments which support 
them. These factors make the traditional single sector management approach 
quite unsatisfactory in today‟s multiuse management systems because 
ecological effects and multiple uses conflict.108 
Marine affairs are handled by a number of different agencies in Nigeria such 
that there is no single government agency to oversee ocean activities. That is, 
there is absence of an integrated marine management in the country. 
Decisions are consequently taken on the basis of particular functional needs 
without due considerations of impacts outside other functional 
responsibilities.  
The reason for integration in marine management is to enhance the 
achievement of sustainable development of coastal and marine areas, 
reduction of vulnerability of coastal areas and their inhabitants to natural 
hazards, as well as to maintain the ecological balance between life support 
systems, biological diversity and the coastal and marine areas.109 Therefore, 
integrated marine management is multipurpose: it analyses the implications 
of development, conflicting uses, and interactions among physical processes 
and human activities. It also promotes linkages and harmonization between 
sectoral coastal and marine activities.110 
Accordingly, an integrated marine policy occurs where the constituent 
elements of a policy are brought together and made subject to a single, 
unifying conception. Therefore, ocean management can be considered as a 
methodology through which several activities such as navigation, fishing, 
mining, etc, and environmental quality are considered as a whole, and other 
uses optimized in order to achieve net-benefits to a nation but without 
prejudicing local socio-economic interests or jeopardising benefits to future 
generations. 
 
Marine Policy in the United Kingdom 
As established in the preceding chapter, there a new and specific legal regime 
providing for marine policy in the United Kingdom (UK) since 2009.111 The 
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Marine and Coastal Access Act (MCA) 2009 resulted from nearly a decade of 
increasing awareness from Non-Governmental Organisations and 
international organisations that an integrated management system was 
required for the seas and oceans.112 Around the world individual jurisdictions 
had begun to enact marine management regimes with a varying degree of 
success.113 The Department for Environment, Food and Rural Affairs 
published the Marine Spatial Planning Irish Sea Pilot in 2006,114 a research 
project that simulated the production of a marine plan for that part of UK 
waters. It also made recommendations for the adoption of a plan-making 
system that was heavily influenced by the terrestrial planning system in UK. 
It advocated a plan-led approach to decision-making (marine licensing) and 
was adopted as a basis for that part of the 2009 Act. 115 
The position of the UK was complicated not only by its extensive coastline 
but also by its intensive use of surrounding seas. Therefore, the MCA 
provided a framework for a new system of marine management, including 
the introduction of marine spatial planning, across the UK. The MCA covered 
the whole of the UK, with the legislation applying to the individual 
administrations of England, Scotland, Wales and Northern Ireland. It 
includes a requirement on the four administrations to produce marine plans 
in the context of a Marine Policy Statement116 and to ensure that decisions 
made by public bodies would be in accordance with the appropriate marine 
policy documents (unless relevant considerations indicated otherwise).117 
Marine planning was also supported by several different ministries 
(responsible for different aspects of public policy) with Department for 
Environment, Food and Rural Affairs in the lead. Devolution had extended 
some powers and duties relating to marine policy, and each regime has 
developed a separate process under its own administration. However, the 
MCA remains the overarching legislation that enables those individual 
regimes to be implemented.118 
The MCA of UK established the Marine Management Organisation (MMO) in 
England for the administration of marine management.119 The Scottish 
Parliament has the power to legislate on activities affecting the marine 
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environment in Scotland‟s inshore waters, subject to reserved matters such as 
oil and gas.120 Under section 5 of the Marine (Scotland) Act 2010, Scottish 
Ministers have obligation to prepare and adopt a National Marine Plan, with 
only one plan document required for inshore and offshore waters (Scotland‟s 
National Marine Plan). In Northern Ireland, marine planning and policy is 
also being implemented through the provisions of MCA and a separate piece 
of legislation as a result of devolution: The Marine Act (Northern Ireland) 
2013. In Wales, Welsh ministers are responsible for marine planning and 
policy under the MCA in both inshore and offshore waters.121 
 
Conclusion 
Sea is important to the existence of mankind hence, need to be protected 
through appropriate policy. Nigeria being a developing costal state and as a 
State Party to the UNCLOS being the principal legal instrument on law of the 
sea is expected to develop a marine policy that is all-encompassing to 
facilitate the achievement of a number of ocean interests. Nigeria foreign 
policy can grow to a greater extent through her sea. One can submit that the 
involvement of the country in the negotiation process leading to the adoption 
of the UNCLOS and subsequent ratification of the convention further buttress 
the fact that the sea is important to the growth of the nation and out to be 
regulated through appropriate policy. In spite of this, there is lack of 
comprehensive marine policy capable of defining the country‟s interest with 
respect to the sea. 
 
Recommendations 
i. There is need for establishment of a body like the Marine Management 

Organisation as in England for the administration of marine 
management and enforcement of marine policy in Nigeria. 

ii. A comprehensive marine policy need to be formulated in Nigeria for 
the promotion of economic growth through the marine sector in the 
country. 

iii. It is recommended that the Federal Government of Nigeria should 
create a special ministry to be known as Ministry of Ocean Affairs 
with a clear mandate to implement an integrated marine policy in the 
country. The Ministry should also be responsible for the coordination 
of all ocean affairs and activities in the country. 

iv. All maritime laws in Nigeria ought to be harmonised with the latest 
developments in the law of the sea. 
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EFFECTIVE DISPUTE SETTLEMENT IN THE PETROLEUM INDUSTRY: 
SELECTED NATIONAL AND INTERNATIONAL  

LEGAL FRAMEWORK 
 

By 
 

Michael Wachukwu* and Samuel Omubo-pepple** 
 

Abstract 
In this era of commercial globalization, arbitration (ADR) in the 
petroleum energy industry has taken a preeminent importance in 
business relations due to socio- political vested interests. Europe 
has got fair share of contractual disputes with Russian gas 
supplies in the scramble for energy due to the war. This study 
highlights applicable international legal framework governing 
ADR in the industry and why parties should opt for it. The study 
considered the relevancy of Multi-Door Courthouses (MDCHs) in 
this regard. The doctrinal methodology was used to identify the 
role Courthouses and independent ADR institutions play. It was 
established that parties have reached dead ends and suffered 
reputational damage from protracted litigation, whereas ADR 
preserves parties’ corporate reputation and business relationship. 
It was recommended that the relevant laws be reviewed to 
strengthen arbitration institutions, the Court of Appeal and the 
Supreme Court should have MDCHs to compliment their 
mediation centers, to empower judges to refer cases that require 
expert knowledge to specialized arbitration institutions and that 
enforcement of awards be made less cumbersome and without 
need for Court orders. 

  
Key Words: Dispute, Petroleum Energy, Arbitration, Petroleum industry, Multi-

Door Courthouse. 
 

1. Introduction  
The petroleum industry worldwide is grappling with conflicts of 
commercial, contractual, technical, host community, political, 
administrative and individual rights related issues which more often end 
in litigation with consequent disruptions and loss of value in various 
forms. Over these years from 1889,1 the parties to petroleum contracts 
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have had scores to settle both it is the International Oil Company (IOC) 
and their counterpart over trespass on the acreage apportioned to them or 
Host Communities (HC) and the IOC. At other degrees, it is the HC and 
the federal government at loggerheads or the host country versus IOC or 
companies versus companies entangled in endless litigation over 
contractual rights and obligations2 which culminates in international 
arbitration commissions. 
Unfortunately, the extant laws3 rather than providing for preventive 
measures that will disallow the exploitation and ravaging of the 
ecosystem of the HC tends to tacitly encourage the pollution by providing 
unscrupulous compensatory scheme which is often below standard, these 
laws relating to payment of compensation are loosely worded, fragmented 
and create loopholes in their implementation to the detriment of the HC 
and to the undue advantage of the federal government and their 
accomplice4who take advantage of the status quo and their victims to 
shirk  responsibility of maintenance of the environment5 from where they 
generate trillions of dollars. This sad reality is the recurrent cause of 
conflict and dispute in the petroleum industry.6  
An in-depth analysis of the various petroleum laws in the country 
indicates that the only remedy known to have been provided by 
Legislation for damages is compensation. Regrettably, compensation is 
majorly through adjudication or litigation which is a complex process rift 
with delays, technicalities and exorbitant costs. From a review of cases7 
decide on this point, it can be said that the Court decide the issue of 

                                                                                                                                                               
1
 C H Anekusa, Nigerian Arbitration Principles and Practice (2

nd
 edn: Educomp 2002) 35-37. 

2
 F F Ntido, ‘Multi-National Oil Companies Relations in the Niger-Delta: A look at Dispute 

Resolution’ 
<www.geplaw.com/media/publications/multi.Pdf?phpmyadmin=17c4d67d23et186b573r72bc> 
accessed 7

 
March 2022.  

3
 The enactment of the National Oil Spill Detection and Response Agency (NOSDRA) ACT, 2006 

and the two Regulations to wit: Oil Spill and Oily Waters Management Regulations, 2011, and the 
Oil Spill, Recovery, Clean-up, Remediation and Damage Assessment Regulations 2011, can be 
regarded as the first major legislative attempt on oil-related environmental pollution prevention 
in Nigeria.  
4
 Section 20 of the 1999 Constitution as amended forms part of chapter II of the Constitution 

which was rendered non justiciable by the framers. It means that victims of oil pollution cannot 
enforce their right thereunder. 
5
 The NESDRA Act of 2007 was enacted to protect the environment specifically from oil pollution. 

6
(n 3). 

7
Gbemre v SPDC & Ors (2005) A.H.R.L.R. 151; HHR (Dr) Alferd Diete-Spiff & Ors v Mobil (Nig) Unltd 

(2003) FHCLR 311; Ipco v NNPC (2005) 2 Lloyd’s Report 326.  
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compensation as only pecuniary in nature and in most cases,8 monetary 
damages are awarded to the plaintiff. More so, the Courts may lack the 
expertise necessary to assess damages in a manner that would make 
compensation fair and equitable.9 
However, in assessing the monetary compensation to be paid, the powers 
of the Courts have been so constrained that they often turn blind eyes to 
prayers to grant remedies outside the provisions of the laws where they 
are deserving. Court judgments do not adequately resolve disputes in a 
manner that is consistent with the regulatory and commercial interest of 
the industry.10 In as much as ligation fails to address these inherent 
inequalities, it compounds the funding risks, heightens uncertainties for 
foreign investment and create strain of business relationship among 
technical and commercial partners.  
Judicial remedies for litigants in the industry have become more 
undesirable, the indices are: uncertainty of outcome, undue delay, vested 
political interests, cost of litigation and worse of all business reputational 
damage. To remedy this impasse, national and international laws now 
provide platforms where such disputes could be settled in a timely, cost-
effective and mutually agreed manner. However, parties are at times 
unaware of such provisions to the application of arbitration in the event of 
disputes and the various agencies and institutions recently empowered by 
law to settle dispute which some authors have not given due publicity.  
Therefore, there is the need for institutionalization and application of 
international laws towards the realization of effective dispute settlement 
in the petroleum industry. 
 

2. Conceptual Review 
For a proper appreciation of this paper, an explanation of key concepts 
becomes necessary.   
 

2.1 Petroleum 
The Petroleum Industry Act11 of 2021 provides that Petroleum refers to 
hydrocarbons and related compounds found in their natural condition in 
strata, such as crude oil, natural gas, condensate, and mixes of these, but 
excludes bitumen and coal. Petroleum refers to mineral oil or any related 

                                                           
8
Ibid.  

9
Isaiah v SPDC (2001) 11 NWLR (pt. 723) 168. 

 
10

Ipco v. NNPC (2005) 2 Lloyd’s Report 326. 
11

 (n 1), s 318. 



The Journal of Law and Policy      Volume 2, Issue 3, 2022 

203 

 

hydrocarbon or natural gas in its natural condition or strata, excluding 
bituminous shales or other layered formations out of which oil may be 
produced by destructive distillation. 
Petroleum is a mixture of hydrocarbons which is found in rock strata and 
which can be extracted and refined to produce different kinds of fuel 
including petrol, diesel oil, aviation fuel and paraffin.12Although more 
often, the term is literally restricted to the liquid form otherwise known as 
crude oil, it also includes natural gas and viscous solid called bitumen 
found in tar sands.13 
 
2.2.     Petroleum Energy 
Petroleum energy refers to refined petroleum products used as source of 
energy such as biofuels produced from biomass which when refined, are 
used as source of energy for transportation, electricity generation, heating 
and asphalt.Sources of petroleum energy include natural gas, oil, bitumen, 
biomass. Products of petroleum energy include propane, motor spirit, gas, 
waxes, lubrication oil, gasoline, grease, kerosene lubricants, jet fuel, 
bitumen, and plastics.14 
 
2.3 Petroleum Industry  
The Petroleum Industry Act15 provides that the petroleum industry in 
Nigeria includes industries involved in upstream, midstream, and 
downstream activities.16 The petroleum industry has been described by 
scholars as business which main focus involves any of the activities of 
exploration, extraction, conversion, exploitation, production, 
transportation, distribution processing and storing and sale of petroleum 
products and its derivatives.17 
 

                                                           
12

 N J Hyne, Nontechnical Guide to Petroleum Geology, Exploration, Drilling, and Production (3
rd

 
edn: Pennwell Books 2012) 166. 
13

 B P Tissot and D H Welte, Petroleum Formation and Occurrences (2
nd

 edn: Springer Berlin 
Heidelberg 2014) 104. 
14

 ‘Energy Education’ <https://energyeducation.ca/encyclopedia/Petroleum#cite_ref-6> accessed 
7

 
March 2022. 

15
 The Petroleum Industry Act 2021 is the extant legislation in Nigeria that provides legal, 

governance, regulatory and fiscal framework for the Nigerian petroleum industry, the 
development of host communities; and for related matters. 
16

 PIA 2021, s 318.  
17

 J G Frynas, Oil in Nigeria: Conflict and Litigation between Oil Companies and Village 
Communities (Munster: Verlag 1999) 67. 
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2.4 Dispute  
According to the Black Laws definition,18 a dispute is a conflict or 
controversy which gives giving rise to a specific litigation. In the Palestine 
Concessions case, the Permanent Court of Justice (PCIJ) and the 
International Court of Justice (ICJ) characterized a dispute as an 
agreement on a matter of law or fact, a clash of legal perspectives, or a 
conflict of interests involving two or more people. In the Advisory 
Opinion case, the ICJ defined a dispute as a scenario in which the two 
parties had obviously opposing opinions on the subject of whether or not 
particular duties should be performed. 
 
2.5     Multi-Door Courthouse 
Multi-Door Courthouse is an ADR Centre established in connection with a 
Court to offer ADR processes such as Arbitration, Conciliation, 
Meditation, Early Neutral Evaluation, Negotiation and Hybrid Process as 
Alternative or Supplement to Litigation, for amicable, timeous, cost-
effective access to justice. 
 
2.6 Arbitration  
Arbitration is a procedure wherein disputants willingly submit their 
disagreements to a neutral third-party arbitrator whom they choose for a 
ruling based on the facts and arguments brought before the arbitrator or 
arbitral tribunal.19 In arbitration, disputes are settled between two or more 
parties through voluntary terms mutually agreed by parties when they 
signed the contract in question. Arbitration is conducted by an impartial 
third party with parties‟ consent as prerequisite.20 
 
3. National Legal Framework for Arbitration in the Petroleum 
Energy Industry 
There are various legislations which provides for the use of arbitration in 
settlement of disputes in the industry. Some of the laws allow the parties 
to choose among the options while others make it compulsory.  These 
statutes include: The Petroleum Industry Act,21 Arbitration and 

                                                           
18

 B A Garner (ed.), Black’s Law Dictionary (West Publishing Co Ltd, 1999). 
19

(n 17), 34. 
20

C A Obioozor, Courts and The Framework for Domestic Arbitration Under the Act in Nigeria 
(Onitsha: Allied press & Co. 2010) 38.  
21

PIA 2021, s 163. 
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Conciliation Act,22 Nigeria Investment Promotion Commission 
Act,23Nigeria Liquefied Natural Gas (Fiscal Incentives Guarantees and 
Assurance) Act,24The Public Enterprise Privatization and 
Commercialization Act,25Petroleum (Drilling and Production) 
Regulation,26Environmental Protection and Management Act,27 Public 
Enterprise (Privatization and Commercialization) Act,  
 
3.1  Petroleum Industry Act, 2021 
The Petroleum Industry Act28 provides for the submission to mediation 
and arbitration any disputes arising from the administration or in relation 
to operations in the petroleum industry. Section 163 of the Act provides 
that “the authority may mediate in disputes in respect of third parties 
access”. The „authority‟ that is referred to in this section is the Nigerian 
Midstream and Downstream Petroleum Regulatory Authority.   
A novel provision of the PIA is the establishment of two regulatory 
agencies namely: Nigerian Upstream Petroleum Regulatory Commission 
and Nigerian Midstream and Downstream Petroleum Regulatory 
Authority, for the effective administration of the Act and incidental 
matters including resolution of disputes arising therefrom. 
 
3.2 Arbitration and Conciliation Act, 1996 
The Act covers the whole federation. It is the primary arbitration law, and 
it acknowledges the legality of other laws that provide conditions for the 
referral of issues to arbitration, as several other laws may provide.29 The 
legislation creates a consistent legal framework for fair and efficient 
conflict resolution through arbitration and conciliation, as well as to 
ensure that the Convention on the Recognition and Enforcement of 
Arbitral Awards is upheld (New York Convention).30 
 

                                                           
22

 Cap A18, LFN 2004. 
23

 Cap N117 LFN, 2004. 
24

 Cap N34, LFN 2004. 
25

 Cap P. 38 LFN, 2004. 
26

 Regulation 23 of the Petroleum Regulation. 
27

 EPMA, 2019. 
28

 (n 23). 
29

 Section 34 of the Act provides that the Act does not affect other laws that make provision for 
settlement of disputes or arbitration. This means that the Act saves the validity of any law 
providing for arbitration. 
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3.3 Nigeria Investment Promotion Commission Act, 1995 
The Act recommends settlement of disputes in industrial sectors involving 
investment and commerce which generally applies to the petroleum 
industry. Section 26 (3) of the Act provides:31 „Where in respect of any 
dispute, there is disagreement between the investor and federal 
government as to the method of dispute settlement to be adopted, the 
international center for settlement of investment dispute rules shall 
apply‟. 
The Act32 also provides the framework for resolution of dispute through 
ADR.33  The provision of the Act,34 is an assurance of fairness and security 
for IOCs as well as different levels of government.  
 
3.4  Nigeria LNG (Fiscal Incentives Guarantees and Assurance) Act, 1989 

The government of Nigeria by this Act35 showed its desire to ensure 
stability and a predictable legal framework for investment to attract 
foreign investment for development of the petroleum   energy Industry,36 
that in the event of dispute between shareholders, it should be settled 
amicably, that recourse shall be made to ICSID arbitration 90 days after 
parties have failed to reach amicable settlement of dispute.37 The clauses 
are self-executing arbitration which suffices for the government‟s consent 
to ICSID arbitration. 

 
3.5 Public Enterprise (Privatization and Commercialization) Act, 1999 
The Public Enterprise (Privatization and Commercialization) Act 
established the Public Enterprise Panel38 empowered to resolve disputes 
between any enterprise or bodies and the commission. The ad-hoc 
arbitration is regulated by standing orders and pursuant to the provisions 
of the Arbitration and Conciliation Act.39 
 
 

                                                           
31

(n 26). 
32

 Ibid. 
33

  Convention on the Recognition and Enforcement of Foreign Arbitral Awards, New York, 10
th

 
June 1958, 330 U.N.T.  S. 38 No. 4739 entered into force on 7

th
 June 1959.   

34
 NIPC Act, s 26 (3). 

35
 1993 No. 113. 

36
 Ibid.  

37
 Ibid., s 22.  

38
 Public Enterprise (Privatization and Commercialization) Act, s 27. 
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3.6.   Environmental Protection and Management Act, 2019 
The Act provides for the establishment of the Environment Department 
charged with the responsibility to: 

Facilitate cooperation among persons, government agencies and 
any other entity, and manage the environment in a manner which 
fosters participation and promote consensus, including the 
encouragement and use of appropriate means to avoid or 
expeditiously resolve disputes through mechanisms for alternative 
dispute resolution.40 

 
The Environmental Protection and Management Act make explicit 
provision for alternative dispute resolution to promote consensus among 
parties to disputes arising from activities of government or its agencies or 
corporate bodies. 
 
3.7.1 Supreme Court (Meditation) Rules 
The rules established the Supreme Court Mediation Center to promote 
mediation and other ADR mechanisms towards enhancing administration 
of justice and speedy resolution of disputes,41 to: 
(1) Assist the parties in reaching an expeditious resolution of their 

disputes in all good faith in a fair and efficient manner;42 
(2) Encourage disputing parties and their Counsel to strive towards 

reducing the cost of litigation and associated delays thereby 
facilitating a fair and just resolution of disputes with limited 
animosity amongst parties;43 

(3) Promote mediation and other ADR mechanisms as veritable tools 
of dispute resolution in the Court and the judiciary as a whole.44 

 
3.8      Court of Appeal (Civil Procedure) Rules, 2018 
The rules established the Court of Appeal Mediation Center45 to promote 
speedy resolution of disputes and other ADR mechanisms in matters 
involving civil appeals and matters related to breach of contract, 
liquidated money demand, matrimonial causes, child custody and 
                                                           
40

Ibid., s 17. 
41

The rules were made by Justice Walter S.N Onnoghen, GCON, former Chief Justice of Nigeria in 
the exercise of his power as conferred under Section 236 of the CFRN, 1999. 
42

 Supreme Court (Meditation) Rules, r 1 (2). 
43

 Ibid., r 1 (3). 
44

 Ibid., r 1 (4). 
45

 CAMR 2018, r 1. 
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parental actions in tort, chieftaincy and inheritance.46The rule provides 
that cases must be resolved within three months from the date of 
submission to mediation.47Parties are required to execute a confidentiality 
agreement,48 and all mediation sessions are strictly confidential.49 
 

3.9 Federal High Court (Civil Procedure), 2019 
The rules provide for the Court to by order under its seal refer to the 
arbitrator nominated by the disputing parties in the suit, and shall fix a 
time for the delivery of the award, and the time fixed shall be stated in the 
order.50It is at the discretion of the parties to nominate the arbitrator as 
may be agreed upon between them according to the provisions of the 
Arbitration and Conciliation Act.51 
 

3.7 International Legal Framework 
The Treaties and Conventions are as follows: 
 

3.7.1  New York Convention, 1958 
The New York Convention on the Recognition and Enforcement of 
Foreign Arbitral Judgements is the primary legal instrument for 
recognizing, enforcing, and challenging international arbitral awards. This 
Convention presently has 144 signatories. This statute stipulates that the 
arbitration shall take place in a state that is a signatory to the Convention, 
and that the counter-party must also be from a signatory country,52 this is 
a prerequisite in order to benefit from its provisions. 
 

3.7.2 The Panama Convention, 1975 

There are numerous regional Conventions that provide exactly for the 
benefits as the New York Convention. An example is The Inter-American 
Convention on International Commercial Arbitration. This is an agreement 
between the United States and Latin America. This treaty is also known as the 
Panama Convention, and it was signed in 1975. A total of 19 countries 
including the United States and other Latin American Countries are 
signatories to the agreement. Citizens of states that ratified the Panama 
Convention are members of the Organization of American States. 
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3.7.3   Arab Convention on Commercial Arbitration, 1987 
The Arab Convention on Commercial Arbitration was signed by 14 Arab 
States.53 The aim of the Convention is to develop a unified Arab system 
for commercial arbitration.54  The Convention appears to be modelled 
after the Convention of the International Center for Settlement of 
Investment Disputes (ICSID) but it is not confined to the resolution of 
investment disputes. 
 
3.7.4 The European Convention on International Commercial 

Arbitration, 196155 
The scope of the Convention is to arbitration agreements concluded for 
the purpose of settling disputes arising from international trade between 
physical or legal persons having, when concluding the agreement, their 
habitual place of residence or their seat in different contracting states. The 
Convention applies to arbitral procedures and awards based on 
agreements therefrom.  
 
3.7.5 The International Convention for Settlement of Investment Dispute, 196656 

The Convention on the Settlement of Investment Disputes Between and 
Foreign Nationals entered into force in 1966. It establishes a mechanism for 
resolving disputes amongst host countries and international investors. The 
treaty is administered by the ICSID, a World Bank subsidiary. The pact has 
been signed by 157 nations and ratified by 144 countries. The Convention 
refers to those that have ratified it as 'contracting states.' The States benefit 
from the ICSID's services, which include arbitration and conciliation, where 
international investors can have opportunity of being heard and a self-
enforcing mechanism for judgements given under the Convention. 

 
3.7.6 The Energy Charter Treaty, 1991 
In April 1998, the Energy Charter Treaty (ECT) came into effect. The Treaty 
focuses on energy investments in Eastern and Western Europe, particularly 
upstream and downstream projects. It promotes and protects investments, 
particularly prohibiting expropriation and providing dispute settlement 
channels for those assets. 

                                                           
53

Algeria, Djibouti, Iraq. Lebanon. Libya, Mauritania, morrocoy, Palestine, Syria, Tunisia, Northern 
Yemen and Southern Yemen. 
54

 This is as provided in the preamble of the Convention.  
55

 European Convention on InternationalCommercialArbitration of 1961 did at Geneva, April 21, 
1961 United Nations, Treaty Series, Vol. 484, 364 No.7041 (1963-1964). 
56

 Established in the United Statesand administered by the World Bank through the ICSID. 
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The European Union and 51 member states have signed the pact, with 47 of 
them ratifying it. The treaty has mechanisms for resolving disputes between 
contracting parties who are signatories of which the subject matter includes, 
trade disputes, environmental and competition disputes, host government 
and investor dispute. 
 

4. National Institutional Framework  
Institutional framework for alternative dispute settlement in the petroleum 
energy industry is generally corporate organizations, chartered institutions 
and associations that specialize in arbitration, conciliation, mediation, 
negotiation, expert determination. Recently, High Courts have established 
arbitration and mediation centers known as Multi-Door Courthouses, the 
Supreme Court and the Court of Appeal operate mediation centers, however 
ADR institutions that have expertise in the petroleum industry are yet to be 
fully operational. There are functioning arbitration institutions that handle 
petroleum related disputes. 
 

4.1 Nigeria Upstream Petroleum Regulatory Commission (NUPRC) 
The NUPRC is established in line the Petroleum Industry Act regulations and 
ministerial guidelines that govern the petroleum industry. The NUPRC 
utilizes the recently established dispute resolution mechanisms of its 
predecessor namely, the Alternative Dispute Resolution Center (ADRC)57 of 
the DPR to resolve disputes in the industry. 
 

4.2 Nigeria Midstream and Downstream Petroleum Regulatory 
Authority (NMDPRA) 

The NMDPRA was created in August 2021 in line with the PIA which 
mandates the Authority to mediate58 in disputes between parties engaged in 
technical, operational and commercial activities governed by the Act. 
 

4.3 The Maritime Arbitration Association of Nigeria 
The maritime arbitration association of Nigeria is an institution made up of 
industry practitioners, service providers, members of the academia, the 
Nigerian Bar Association and individual experts who show interest, intention 
and preparedness to offer their services for effective resolution of dispute in 
the maritime and petroleum industry as alternative resource and venue 
following recent developments in the growing cost of arbitration in foreign 
jurisdictions. 

                                                           
57

The ADRC was the last agency established by the Department of Petroleum Resources before 
the commencement of the Petroleum Industry Act that established two commissions to replace 
the DPR. 
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4.4 The Lagos Court of Arbitration (LCA) 
The LCA is an independent, private-sector driven, international center for 
commercial disputes via Arbitration and other forms of ADR. The Court 
was established under the Lagos Court of Arbitration Law59 and officially 
launched on 2012.60 The proceedings under the 2018 LCA Arbitration 
rules provides: that to conduct arbitration under the rules, parties are 
expected to incorporate the LCA‟s arbitration clause into their contract 
thus: “all disputes arising out of or in connection with this agreement shall 
be finally settled under the Lagos Court of Arbitration rules, by one or 
more arbitrators appointed in accordance with the said rules.”  
 

4.4 The Lagos Chamber of Commerce International Arbitration 
Centre (LACIAC) 

The LCCIAC61 is an independent dispute resolution center as alternative 
for ligation. The Center is supervised Lagos Chamber of Commerce and 
Industry (LCCI). It is optional to submit arbitral tribunal that resolves 
dispute, but it administers the resolution of disputes by arbitral tribunals, 
mediators, and other ADR practitioners. The proceedings under the 
LACIAC are conducted pursuant to the rules of Arbitration.62 
 

4.5 The Multi-Door Courthouse Initiative  
The Multi-Door Courthouse (MDCH) is an initiative of the international 
Negotiation and Conflict Management Group (NCMG) that is established 
with the aim of replicating and developing court-connected MDCH 
anchored on ADR. Through its activities, the NCMG has established 
MDCH in states of the federal republic of Nigeria including Rivers State, 
Kano, Enugu, Lagos and Abuja.63 The NCMG advocates for establishing 
MDCH at the Court of Appeal and Supreme Court. 
The overall advantage64 of the MDCHs is that they provide seamless 
services to intending parties the party who desires to have its arbitration 
administered by LMDC only needs to walk in and submit a proof of 
delivery of the notice of arbitration to the other party or submit the 
arbitration agreement to the LMDC. 
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No 17, 2009.  
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 The LCA was established on the 9
th

 of November 2012. 
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 LACIAC offers dispute settlement both in person and remotely. 
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 Arbitration rules of 2016. 
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4.5.1 The Rivers State Multi-Door Courthouse 
The Rivers State Multi-Door Court house Law65 paved the way for the 
establishment of the RSMDH in 2021. The introduction of the MDCHs has 
been revolutionary for ADR to become integrated into the regular Court 
system. In this system, any settlement agreement reached through mediation 
and conciliation mechanisms are enforceable as judgments of the High Court 
once they become endorsed by the ADR judge. The MDCH is fully funded by 
the State Government. This is essential because public funding gives full 
access to citizens to obtain, less expensive and more expeditious methods of 
settlement as different from the traditional litigation.66 
 
4.5.2 The Abuja Multi-Door Courthouse 
The Abuja Multi-Door Court house67The AMDC Mediation and Arbitration 
Rules 2003 provide the legal foundation for the process. The rule was enacted 
under Section 259 of the Federal Republic of Nigeria's Constitution. 
The aims and objectives of the AMDC are: 
1.  To improve timely and cost-effective access to justice and reduce 

public dissatisfaction. 
2.  To provide opportunities for conflict resolution in addition to the 

existing routes for justice. 
3.  To establish the notion of "Managerial Judges" and to plan how the 

best resolution may be reached among litigants. 
 
4.5.3 Lagos Multi-Door Courthouse (LMDC) 
The LMDC was established in 200268, as a public-private partnership between 
the High Court of justice, Lagos state and the Negotiation and Conflict 
Management Group (NCMG), a non-profit private organization. It was the 
first court-connected ADR institution in Africa.  
The LMDC‟s stated objectives are to: 
1. Improve access to justice by making ADR procedures available to 

augment litigation. 
2. Provide a uniform legislative framework for the fair and efficient 

resolution of disputes through ADR to reduce public dissatisfaction 
and delays in receiving justice. 

3. Act as a centerpiece for ADR advocacy in Lagos. 
4.5.4 The Kano Multi-Door Courthouse 
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 RSMDCL was enacted in 2019. 
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In 2009, the KMDC was founded. It is a court-affiliated alternative dispute 
resolution facility located on the grounds of the Kano High Court of Justice. 
The KMDC was established with N100 million from Kano State and N100 
million from the security, justice, and initiative. The Kano State Justice Sector 
Reform Team outlined a number of initiatives that needed to be implemented 
inside the state's judicial services, including the creation of the KMDC. The 
KMDC's mission is to alleviate court congestion, and foster friendly 
connections among its participants. 
 
4.6 The International Institutional Framework 
The International Center for the Dispute Resolution (ICDR) is a non-profit 
AAA-administrative ICDR's structure headed by a Council. The Council 
members are experts and opinion makers in their professions, encompassing 
a diverse variety of international expertise based on their work with 
businesses, law firms, academia, and government agencies. 
 

4.6.1 International Chamber of Commerce (ICC) 
The International Court of Arbitration is the most powerful arbitral tribunal 
in the world. It have been resolving international business disputes since 1923 
to boost commerce and investment. The ICC's mission is to guarantee that the 
ICC Rules are properly applied and to help parties and arbitrators in 
overcoming procedural impediments. The Court's secretariat, which consists 
of about 80 attorneys and other staff, assists in these endeavors. 
 
4.6.2 London Court of International Arbitration (LCIA) 
The London Court of International Arbitration is a global leader in 
international institutions for commercial disputes settlement which provides 
flexible, efficient, impartial and timeous independent administration of 
arbitration and ADR proceedings under any country‟s legal system.  
 
4.6.3 The International Center for Settlement of Investment Dispute (ICSID) 

The ICSID is one of the World Bank Group‟s five organizations, its primary 
mission as World Bank branch is to offer facilities for the settlement of 
international investment disputes through arbitration and conciliation. The 
ICSID has vast experience in international settlement of commercial dispute 
involving national and multinational companies. There is a good record of 
cases that the ICSID has successfully resolved involving international 
petroleum companies.69 
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4.6.4 Other International ADR Institutions for Petroleum Related 
Disputes 
Arbitration institute of the Stockholm Chamber of Commerce (SCCI), 
Swiss Chambers Arbitration, Netherlands Arbitration Institute. 
 
Asia  
Singapore International Arbitration Centre, Hong Kong International 
Arbitrational Center, 
China International Economic and Trade Arbitration Commission, LCIA 
India. 
 
Americas 
Inter- American Commercial Arbitration, Mediation and Arbitration 
Commission of the Mexico City National Chamber of Commerce. 
 
Africa  
Ghana Arbitration Center, Mauritius International Arbitration Center, 
Cairo Regional Center for International Commercial Arbitration. 
 
4.7 Benefits and Challenges of Litigation, Arbitration and Conciliation 

It is established that the petroleum industry‟s usual inclination is to avoid 
litigation as much as possible, resulting in a dearth of case law on the 
subject matter. Indeed, such disputes are increasingly being settled 
through domestic or international arbitration rather than through 
traditional courts. ADR on the other hand involves resolution schemes 
agreed to by the parties voluntarily in an effort to resolve their differences 
amicably, the advantages include but not limited to the fact that parties 
can maintain their cordial relationship, it is least expensive, it saves time 
so companies do not ground their activities, the entire process except the 
outcome is determined by the parties themselves, it is most commercially 
viable. There are thus several grounds for the petroleum industry‟s 
purposeful minimization of litigation. 
 
Delay is Commercially Detrimental 
For emerging economies‟ commercial efficiency, time is a critical 
component. Litigation takes a long time. This predicament is partly caused 
by Nigeria's current judicial system, which includes a fully unrestricted 
right of appeal that allows for lengthy delays in case resolution. The 
petroleum business sector entails massive investments, and any stifling of 
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production due to court delays frequently results in significant financial 
losses. 
 
Technical Limitations 
It is often believed that the traditional legal system lacks the technological 
competence to comprehend and interpret the abstract topics and 
arrangements that define the petroleum energy business. Practitioners in 
this sector typically get extensive post-graduate training and are hesitant 
to present issues to judges who lack competence or experience in the 
subject. Disputing parties frequently choose international specialists to 
serve as arbitrators in their cases. 
 
Absence of Confidentiality  
The specifics and complexities of deals in the sector are normally kept 
very private. As a result, it is considered unproductive to jeopardize this 
anonymity by bringing conflicts before public tribunals, which might 
quickly reveal sensitive papers and information to the general public. 
 
Cost  
Litigation is also commonly seen as being more expensive than ADR. The 
appellate system, which enables final and interlocutory appeals from the 
Court of first instance to an intermediate Court of Appeal, and further 
appeal to the Supreme Court, makes the legal sojourn financially 
unbearable. 
 
Concerns about Neutrality 
There is widespread concern that when deciding disputes between 
foreign-owned oil companies and government agencies, judges may lean 
toward defending national economic interests instead of the IOCs‟ 
corporate objectives; in other words, there seems to be a potential concern 
that cases will be decided on patriotic feelings instead of legal merits. 
 
Conclusion  
The traditional Courts are the least solution to petroleum disputes. The 
federal government has provided specific laws guaranteeing the 
resolution of such disputes by way of various legislations providing for 
ADR, it is evident that most IOCs are unaware of such laws. It is the 
finding of this study that the needed publicity has not been given to these 
laws and little effort is made for their enforcement. From the foregoing, it 
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is observed that despite the numerous benefits non-adjudicatory method 
of dispute settlement presents it is far from been a one size fits all, there 
are inherent challenges of arbitration as the panacea for effective dispute 
settlement in the industry. 
Commercial arbitration is undeniably effective in resolving conflicts in the 
international commercial arena, and it will continue to be so for the long 
term. As a result, emerging economies are expected to overcome their 
indifference. It is thought that a more enthusiastic involvement of all 
countries in arbitration will help the international industry players, and 
that developing economies will profit if they engage and apply 
commercial dispute settlement, they should adopt ADR as indispensable 
element in commercial contracts. 
 
6. Recommendations  
In view of the above research, the following recommendations are hereby 
made: 
1. Arbitration laws and procedures should accommodate not just the 

parties directly involved in the deal resulting in the dispute, but 
also their representatives, privies, parent companies, subsidiaries, 
assignees. This will help resolve all issues through arbitration once 
and for all, and the award shall be binding to all directly or 
indirectly involved.  

2. Arbitration should be an exception to the laws of limitation as 
before now parties are skeptical that they are not out of time. 
Arbitration should by law be made a stop to the time running 
against parties and such time will only start running after the 
award has been made. This will assure parties that their cause of 
action in the event of failure to agree will not be time barred.  

3. The various arbitration laws must be reviewed with a view to make 
arbitration award enforceable without the order of a Court so that 
parties may not unfairly prolong enforcement by Court process 
thereby making nonsense of the arbitration awards.  

4. The laws should make certain transactions to be arbitrable only in 
Nigeria so that upcoming companies may not be unduly influenced 
by insistence of IOCs to arbitrate in London or Paris thus 
frustrating parties whose finance capacity cannot afford the 
additional costs. 
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5. There should be a wider scope of ADR subject matters involving 
petroleum companies, that is, the jurisdiction of arbitration should 
become broader to accommodate more issues. 

6. Foreign companies should take cognizance of the fact that 
submission to ADR is not compulsory and should be more willing 
to submit to the arbitral institutions of the host state where they 
carry out their operations rather than insisting to proceed to their 
home state or another third country to the detriment of local 
companies. 

7. The expert determination method of ADR is recommended in the 
petroleum industry for basically two reasons: it is cheaper and 
experts are more knowledgeable in the technical nature of 
petroleum disputes so parties will have more confidence in the 
entire process. 

8. Multi-Door Court houses should be established both at the Court of 
Appeal and the Supreme Court. These Courts are overwhelmed 
with appeals they may not have the capacity to hear for years, so it 
is beneficial to supplement the mediation centers of these appellate 
Courts with Multi-Door Courthouses for effective administration of 
justice. 
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PATRIARCHY AND INEQUALITY IN NIGERIA:  
A LEGAL APPRAISAL 

 
By 

 
Nwaobilor, Nkeiruka Faith* 

 
Abstract 
Gender inequality poses a major challenge for women all 
over the world. In Nigeria, women have suffered enormous 
discrimination, denunciation as well as deprivation as a 
result of gender bias. This study, considered a legal 
appraisal of patriarchy and inequality in Nigeria by 
examining the various dimensions of patriarchy and 
inequality in the various aspects of the Nigerian society 
such as culture, religion, politics, law, and so on. This study 
adopted the doctrinal method of research which involves the 
use of both primary and secondary sources. The findings of 
this study reveal among other things that the Nigerian 
Society is a patriarchal society with high rate of gend0.er 
inequality which is largely influenced by diverse cultural 
practices and religious beliefs. Furthermore, certain 
provisions of the Constitution of the Federal Republic of 
Nigeria and other Nigerian laws are discriminatory and do 
not guarantee equality of all persons. The study also found 
out that government approach on inequality in Nigeria has 
not been adequate and therefore recommended among others 
for the amendment of the Nigerian constitution, the 
enactment of unified Equality Act in Nigeria as well as the 
domestication of CEDAW in Nigeria. 

 
Keywords: Patriarchy, Equality and Gender Inequality.     
 
Introduction 
Over the years, Nigeria has grown to be recognised globally as a 
patriarchal society in which the inalienable rights of women which are 
also guaranteed by the Constitution of the Federal Republic of Nigeria1 
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and other international Conventions are often subjected to ridicule, 
widespread abuse, neglect and violations.  In Nigeria, it is perceived that 
the concept of womanhood is abridged to a mere infidel and a second-
class citizen, hence, the general belief that the best place of women is in 
the „Kitchen‟. This inclination has brought about an incredible 
misrepresentation of the rights of women from the level of the family 
down to the circular society. Around the globe, women continue to face 
widespread inequalities and discrimination because of their status as 
women. Such gender inequality and discrimination comes in diverse 
forms and accumulates from the conduct of a diversity of actors, across 
public and private spheres. 
The definition of the term patriarchy has been subject to many debates. 
Patriarchy is one of the concepts that must be understood in dealing with 
the issue of inequality or gender discrimination. The word patriarchy 
originated from the Greek word patriarkhes which is literally translated as 
“the rule of the father”2. Originally, the concept of patriarchy was 
referring to the rule of any elderly male over other younger members of 
the family regardless of their gender. However, in recent times, the 
definition of patriarchy in the context of gender relation is mostly 
narrowed down by feminist scholars to the dominating role of men in 
subordinating women3.The concept patriarchy is defined as a kinship-
ordered social structure with strictly defined sex roles in which women 
are subordinated to men4. It is seen as a practice which allows for male 
domination in all spheres of live.   
Equality on the other hand is seen as the state of being equal; especially 
likeness in power or political status5. It means the same rights, 
responsibilities and status for all the members of a family, group or 
society6. The concept has also been explained to mean equal treatment of 
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persons without discrimination before the law and in ordinary parlance7. 
Gender equality therefore refers to same rights, responsibilities and status 
for all humans8. The concept means that women and men have equal 
conditions for realizing their full potentials and for contributing to, and 
benefiting from, economic, social, cultural and political development9.  
The Nigerian society is patriarchal in nature which is due to the influence 
of the various religions and customs in many parts of Nigeria10. Thus, it 
has been argued that “the traditions and culture of every society 
determines the values and behavioural patterns of the people and 
society…a culture that attributes superiority to one‟s sex over the others 
exposes the sex that is considered to be inferior to various forms of 
discrimination11. The culture of patriarchy in Nigeria has placed men in 
more dominance position over women. It is therefore worrisome that 
despite the manifest commitment of the international community to 
gender equality and to spanning the gender gap in the formal political 
arena, strengthened by the Convention on Elimination of All Forms of 
Discrimination Against Women (CEDAW) and the Beijing Platform of 
Action and other national laws on gender equality, women are still highly 
marginalized and poorly represented in political activities. The focus of 
this study is therefore to examine patriarchy and gender inequality in 
Nigeria. The various dimensions of patriarchy and inequality in the 
various aspects of the Nigerian society; such as culture, religion, politics, 
law, and so on will also be examined.  
 
Appraising Patriarchy and Inequality in Nigeria 
It is a settled position that human right is applicable to all human beings 
irrespective of sex status. However, in practice, women‟s fundamental 
rights and freedom have been narrowed by patriarchal practices and 
traditions. This situation is worse in many African societies where colonial 
heritages and patriarchal culture consign superior roles to men and 
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subordinate roles to women. In Nigeria, these practices have abridged the 
status of women to be inferior to their male counterparts. This in turn 
makes it challenging for women to wholly participate in many religious, 
political, cultural, social and economic activities like their male 
counterparts. Patriarchal culture and religion has brought tremendous 
setbacks for women in Nigeria.  
Though it is argued that many western societies like Iceland, Norway, 
Finland, Sweden, and Ireland have achieved gender equality with women 
having the same legal rights as men, this cannot be said of the African 
continent especially Nigeria12. In Nigeria, many women experience 
widespread poverty, heavy labour burdens and limited opportunities in 
trade, industry and governance. Most of the daily activities in Nigeria 
such as cultural practices, religion, politics, education, employment, 
entertainment, economy, and many others are male dominated. The 
various dimensions and traces of patriarchy and inequality in the 
Nigerian society in the areas of political participation, women education, 
cultural practices, religious practices and the Nigerian law are to be 
examined below. 
 
Women and Political Participation 
It has been argued that the British colonial administration brought in a 
new dimension of political structure in Nigeria which favoured men than 
women as most women were removed from public spheres13. The 
Nigerian political system is structured around masculinity as it presents 
the males as the most momentous and foremost figures to hold political 
offices. Thus the argument has been that the political culture of Nigeria 
does not give equal rights to both sexes to participate fully in the political 
process as women are usually expected to take up their God given role of 
child-bearing, tending to the home and being supportive of her husband 
which leaves her in the background.14 This repression of women and their 
rights continues to be part of unequal social structures and the lack of 

                                                           
12

 O E Akinyemi and C Y Afolabi “The Myths and the Realities of Gender Equality in Nigeria: An 
Appraisal of the Solution in South- West Nigeria” *2021+ (4) 2 Sapientia Global Journal of Arts, 
Humanities and Development Studies (SGOJAHDS); 345. 
13

E O Jaiyeola and A Isaac, “Patriarchy and Colonization: The "Brooder House" for Gender 
Inequality in Nigeria” *2020+ (4) Journal of Research on Women and Gender; 2. 
14

 M O Izzi, ‘Political Development of Women in Nigeria: The Human Rights Perspective’ [2013] 
(4) Rivers State University Journal of Public Law; 130. 



The Journal of Law and Policy      Volume 2, Issue 3, 2022 
 

222 

 

freedom thereby holding back human development of women in 
Nigeria.15 
This arrangement can be traced to the first Nigerian republic in the early 
1960s where no woman was elected to the parliament neither did any 
given any appointment in the federal cabinet.16 There was no place for 
women in the political order of the day. Under the colonial 
administration, women had no role to play in neither public affairs nor 
politics. The colonial administrators brought with them politics that had 
detrimental effect on women.17 The British colonists therefore came with 
the practice of segregating women from socio-economic and political 
participation. This attitude can be traced to patriarchal practices 
predominant in most societies despite the Universal Declaration of 
Human Rights.18  
This thoughtful interruption of the pre-colonial political system in Nigeria 
placed men for the leadership roles in politics, the economy and other 
social and religious circles. This later turn out to be a way of life in Nigeria 
and in Africa in general as men became more dominant in every 
institution, including the home19.This continued to play out after 
colonization as men continue to dominate the Nigeria political system. A 
case study is the aftermath of the 2015 and 2019 general elections which 
produced few women as members of the National Assembly and no 
woman as a State Governor. 
To curtail this gender imbalance, the Federal House of Representatives is 
planning to create an additional 111 seats for women at the National 
Assembly. However, this plan has continued to generate mixed reactions 
among Nigerians. Some have argued that creating additional seats for 
women will make no difference as it is not an efficient way to get more 
women into politics20. Though some countries such as Rwanda and France 
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adopts the policy of reserved seats to get more women into politics and 
elected positions, apparently, the policy is a way to save women the 
challenge of having to compete with men for the existing seats, in reality, 
it is important to adopt distinct approaches that deal with the underlying 
barriers such as lack of trust among women, the fear of success or 
rejection, fear of popularity, violence inherent in politics and the 
obnoxious sociocultural structures and patriarchy faced by women in 
conducting successful campaigns and getting elected into offices.21Izzi has 
identified that the major obstacle to women‟s participation in politics is 
the societal attitude of Nigerians which till date still views women 
principally as mothers and wives as women are merely transferred from 
their fathers to husbands to fulfill this socially determined role which 
restricts women from attaining equal status with men in all spheres 
including politics.22  
It is the contention of this study that the creation of quotas or reserved 
seats for women is not a viable tool to increase the selection and election 
of women into political offices. Though some countries like Spain have a 
legal requirement for candidates presented for electoral position to 
comprise of at least 40% of each sex, quota system is not a better strategy 
to increase the election or selection of women into political offices 
especially in Nigeria. Take for instance that there is a law in Nigeria on 
quota system which requires out of the 109 members of the Nigerian 
Senate, at least 45 members must be women. The question then is which 
State in Nigeria or Senatorial District in a State will be ready to relinquish 
their respective seats for women in order to comply or meet up with the 
quota requirement. Therefore, the best approach is that there should be an 
increased consciousness among our people on the principle of equality. 
Until we have this consciousness that men and women are equal and thus 
women can also do better if given the chance to occupy political offices, 
women will continue to be relegated in politics.  
 
Women’s Education and Gender Discrimination   
Education plays a vital role in the development of a nation as it is an 
instrument that breaks the manacles of poverty thereby leading to 
transformation, development and progress. It has been argued that 
inequality in education has its root in the colonial system of education 
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which was primarily geared towards meeting the manpower need of the 
colonial government that obviously alienated women from educational 
and economic opportunities.23 Interestingly, formal education was 
introduced in Nigeria by the British colonialists and missionaries, 
however, the access to formal education was given mostly to men who 
benefited greatly from that ahead of women24. This has been adjudged to 
be a major factor responsible for the low participation of women in the 
nation‟s development activities.25  
The less emphasis placed on women‟s education has led to the increase in 
the rate of poverty among women. The resulting effect is the prevalence of 
teenage pregnancy, early marriages and high birth rates in many families. 
Equal educational opportunities for the male and female children tend to 
be bounded by patriarchal attitudes about gender roles, which result in 
some parents ascribing greater importance to the education of boys than 
girls. This is always the possibility when the parents lack resources to 
enroll all children in school. In some families, investing in girls‟ education 
is regarded as investing for the benefit of the family she will eventually 
marry into, unlike in the case of boys. This contention holds sway 
especially with respect to higher education, which involves greater 
expenditure and is seen to be less necessary for females whose main role 
will be in home keeping and child bearing. 
Also, in the school curriculum and learning process, there exist gender 
stereotyping, wherein certain subjects and courses such as mathematics, 
sciences and other technical disciplines are tagged masculine, while 
secretarial studies and other subjects such as home economics, business 
education, physical education and so on, are tagged feminine, thereby 
denying both sexes the opportunities to benefit from exposure to all subject 
areas or a wider choice or subjects. The female inferiority complex established 
from childhood through social interactions in the home, including the 
differential levels of support and motivation, influence the aspirations and 
eventual learning achievement of boys and girls.26 
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It therefore becomes imperative to make education accessible to all 
notwithstanding the gender or sex. Equal access to education is fundamental 
as education makes one to be more enlightened and more particularly, it 
gives women the opportunity to be less dependent on men, having a sense of 
belonging in the society. A less educated woman sees herself as inferior to the 
male counterpart thereby giving opportunity to the men to continue to 
dominate and as a result, encouraging patriarchy and inequality in the 
society.  
   
Patriarchy, Gender Inequality and the Nigerian Law 
In the spate of the high level of gender discrimination and inequality in 
the Nigerian society, the law ought to serve as a legal instrument to 
guarantee social justice by ensuring that every citizen is treated equally, 
irrespective of gender or status. This being the case, the question then 
arises as to whether the Nigerian law adequately makes provision to 
ensure gender equality and to prevent male domination. It therefore 
becomes imperative to examine some of the Nigerian laws. 
 

a. Constitution of the Federal Republic of Nigeria 1999 (as 
amended) 

The Constitution of the Federal Republic of Nigeria 1999 (CFRN) contains 
copious provisions aimed at promoting equality as well as protecting the 
rights of women. The CFRN provides that a citizen of Nigeria of a 
particular community, ethnic group, place of origin, sex, religion or 
political opinion shall not, by reason only that he is such a person be 
subjected to any form of discrimination27. The “social objectives” clause of 
the CFRN recognises the right of every citizen to equal pay for equal work 
without discrimination by reason of sex or any other reason whatsoever28. 
The section also protects the sanctity of the human person, human dignity 
as well as equality of every citizen to rights, obligations and opportunities 
before the law.29 It is however doubtful if this provision is enforceable 
considering the provision of section 6 (6)(c) of the CFRN.  The argument 
has been that notwithstanding the provision of section 6(6)(c) of the 
CFRN, the fundamental objectives and directive principles of state policy 
contained in chapter two of the CFRN can be made justiciable thus 
enforceable either where it is connected to the enforceable rights 
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contained in the fundamental rights provisions of chapter four of the 
CFRN or stated in the already domesticated African Charter on Human 
and Peoples‟ Rights30.  
The CRFN which is the grund norm seems to ensure equality of all 
citizens irrespective of gender and status and by extension makes 
provisions to prevent male dominance, however, certain provisions are 
discriminatory and does not guarantee equality of all persons. For 
instance, the CFRN in section 25 recognises the rights of women by giving 
equal citizenship right by birth to both men and women without 
discrimination, however, this equality does not extend to citizenship by 
registration. Thus, while it is possible for a foreign woman married to a 
Nigerian man to become a Nigerian citizen by registration, there is no 
such constitutional backing for a non-Nigerian man married to a Nigerian 
woman to become a Nigerian citizen. The only way such a foreign 
husband can become a Nigerian citizen if he so desires is to naturalise and 
the procedures are not the same. This provision has continued to generate 
mixed reactions by Nigerians especially the women to be discriminatory 
against women and thus the call for the amendment of the CFRN. To this 
end, the Committee of the Federal House of Representatives established to 
further alter the CFRN has adopted the Bill seeking to confer citizenship 
rights on foreigners married to Nigerian women.31 The Bill seeks to amend 
section 26 (2)(a) of the CFRN by opening citizenship by registration to 
male and female32. However, some law makers have raised concerns on 
the status of the Bill. For instance, the Deputy Speaker of the Federal 
House of Representatives who chairs the committee, while speaking on 
the Bill, expressed concerns on the conferment of automatic citizenship on 
foreigners based on marriage and argued that Nigerian citizenship should 
be guarded jealously33. 

                                                           
30

 E M Akpambang, “A Critical Appraisal of the Legal and Policy Frameworks for the Protection of 
Women’s Rights in Nigeria”, *2020+ (10) 1 American International Journal of Contemporary 
Research;19. 
31

 B Majeed, ‘Constitution Amendment: Reps Committee Adopts Bill Seeking to Confer 
Citizenship on Foreigners Married to Nigerian Women’ Premium Times (Abuja, 28 January, 2022) 
<https://www.premiumtimesng.com/news/top-news/508328-constitution-amendment-reps-
committee-adopts-bill-seeking-to-confer-citizenship-on-foreigners-marrid-to-nigerian-
women.html> accessed 12 March, 2022   
32

Ibid. 
33

 B Majeed (n 31). 

https://www.premiumtimesng.com/news/top-news/508328-constitution-amendment-reps-committee-adopts-bill-seeking-to-confer-citizenship-on-foreigners-marrid-to-nigerian-women.html
https://www.premiumtimesng.com/news/top-news/508328-constitution-amendment-reps-committee-adopts-bill-seeking-to-confer-citizenship-on-foreigners-marrid-to-nigerian-women.html
https://www.premiumtimesng.com/news/top-news/508328-constitution-amendment-reps-committee-adopts-bill-seeking-to-confer-citizenship-on-foreigners-marrid-to-nigerian-women.html


The Journal of Law and Policy      Volume 2, Issue 3, 2022 
 

227 

 

The above views on the Bill shows the level of rejection of the Bill by the 
male Lawmakers which further demonstrates the patriarchal nature of the 
Nigerian society. Notwithstanding the concerns of those against the Bill, it 
is hoped the Bill will see the light of the day considering the rigorous 
constitutional amendment procedure in Nigeria which requires passage 
by both chambers of the National Assembly and approval of at least 24 of 
the 36 state legislatures and presidential assent. 
Furthermore, just as it has been examined above, the provision of the 
CFRN regarding citizenship by birth is not discriminatory, however, it is 
silent with respect to the actual state of origin of a married woman. This 
being so, the question then is should a married woman claim her State of 
origin or the state of origin of her husband when it comes to employment, 
elective positions or political appointments? It is imperative to address 
this lacuna considering the challenges faced by women in Nigeria who are 
married to husbands in different states of origin. For instance, sometime in 
2012, the then Chief Justice of Nigeria, Hon. Justice Maryam Aloma 
Mukhtar declined to administer the oath of office on a newly appointed 
female Justice of the Court of Appeal on the strength of a petition alleging 
that being an indigene of Anambra State and married to an Abia State 
man, the judicial officer could not be allowed to fill in the Abia State slot at 
the Court of Appeal.34   
These and many others are the instances where women have suffered 
resistance on the basis of marriage. It is rather unfortunate that the 
provisions of sections 14(3) and (4) of the CFRN which provide for federal 
character in relation to political appointments have not addressed this 
subtle issue. There is therefore the need for a constitutional or statutory 
definition of the actual State of origin of a married woman for purposes of 
employment, political appointments or even elective position so that 
marital status of a woman would not be a barrier for women‟s 
participation in politics or occupation of political and judicial offices. 
 
The Criminal Code Act Cap C38 LFN 2004 
Another Nigerian legislation which contains discriminatory provisions 
and thus encourages patriarchy and inequality is the Criminal Code Act35. 
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The Act contains some salient provisions aimed at protecting the sexual 
and reproductive rights of the female gender. Some of the sexual offences 
prohibited under the Act for the protection of the female gender include 
provisions on rape36, indecent assault37, defilement38, abduction39, and so 
on. However, this Act has been condemned for various reasons40. First, the 
gender disparity in punishment. For instance, the punishment for the 
offence of an unlawful indecent assault of a woman or girl is a 
misdemeanour with a prescribed term of two years imprisonment41 while 
the punishment for a similar offence against a male victim is 
imprisonment for a term of seven years.42  
The above therefore creates the impression that one gender is superior to 
the other. Also, the restraint on the right to abortion specified under the 
Act is considered as a violation of the sexual and reproductive health 
rights protected under such global and regional treaties like CEDAW and 
the Protocol to the African Charter on Human and Peoples‟ Rights on the 
Rights of Women in Africa 2003 which entitle women to available, 
accessible and acceptable abortion care43. To this end, it has therefore been 
suggested that the scope of “legal abortion” as presently construed under 
the Criminal Code Act should be expanded to cover cases of rape and 
incestuous relationships.44 
 
Marriage Act Cap M6 LFN 2004 
The Marriage Act45 is a national legislation that regulates statutory 
marriages in Nigeria. Unlike other international conventions such as 
CEDAW and the Protocol to the African Charter on the Rights of Women 
in Africa46, the Marriage Act does not stipulate the minimum age of 
marriage for women even though it sanctions marriages with a minor 
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without obtaining the relevant consent of the parent47.  By the provision of 
section 18 of the Act, the written consent of the father of either party to an 
intended marriage is required if a party of the marriage is under the age of 
21. In this section, the necessary parental consent is that of the father and 
not the mother unless the father is dead or of unsound mind or outside 
Nigeria before the consent of the mother is required. The implication 
therefore is that the consent of a mother only becomes necessary in the 
occurrence of the specified circumstances. This requirement has been 
argued to be discriminatory and contradictory to the provision of Article 
16(1)(d) of CEDAW which empowers sates Parties to take all appropriate 
measures to eliminate discrimination against women in all matters 
relating to marriage and family relations and in particular to ensure, on a 
basis of equality of men and women, same rights and responsibilities as 
parents, irrespective of their marital status, in matters relating to their 
children; as well as reflects the patriarchal Nigerian society which views a 
child as belonging more to the father than the mother48. 
 
Patriarchy and Inequality in Religion  
Research has shown that religion has a greater influence on gender and 
thus contributes greatly to gender inequality.49 There is the indication that 
religious doctrines place much emphasis on women being submissive and 
subjected to men which in return, inflates the ego of men and contribute to 
gender discrimination against women50. As noted by Aitchison, all world 
religions today maintain male social dominance within a social structure51. 
In the history of religions, the voice of women is seldom heard, which is 
due to the patriarchal nature of the societies in which these religions 
emerged, and which eventually stifled some of the changes in the status of 
women triggered by new religions52. 
Certain religious practices encourage gender discrimination and place 
women at a lesser position compared to the men. For instance, in Islamic 
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religion and some of the churches especially Pentecostal churches, women 
are not allowed to occupy positions such as Imam, Pastors, Bishops, and 
so on. Some do not even allow women to climb the altar to preach on 
Sunday services or any of their services. In certain churches and religions, 
much restrictions are placed on women during their menstruation and 
pregnancy as they cannot enter the temple or touch the Quran during 
such period. The male and female roles are highly differentiated as 
women are mostly assigned the roles of church ushers, choristers, 
sanctuary keepers, leaders of women groups and other minor roles. It 
suffices to state that there exists a differentiation between what the 
religions proclaim which is equality of all men and women before God, 
and what is obtainable in practice. This relegation of women‟s role in 
religious practices can be traced to some of the teachings in the holy 
books. For instance, in the Christian religion, some of the passages in the 
holy Bible promote gender inequality. Some of the passages are as follows: 
 “But I suffer not a woman to teach nor to usurp authority over the man, 
but to be in silence”53. “For a man ought not to cover his head since he is 
the image and glory of God, but woman is the glory of man. For man was 
not made from woman but woman from man. Neither was man created 
for woman, but woman for man”54. “The women should keep silence in 
the churches for they are not permitted to speak, but should be in 
submission as the law also says”55. “Wives, submit to your husbands, as is 
fitting in the Lord”56. “likewise wives be subject to your own husband so 
that even if some do not obey the word they may be won without a word 
by the conduct of their wives”57. 
The agitation for gender equality for men and women within and outside 
of religion should be the focal point of all religious doctrines and 
practices. The philosophy that all are equal before God should not just be 
a fiction but be entrenched in our everyday religious practices. As Apostle 
Paul admonished Christians in the book of Galatians 3:8, that “there is 
neither male nor female for all are one in Jesus Christ”, churches in 
Nigeria should follow this inclination and start consecrating their female 
members as Clerics, Bishops, Archbishops and so on. However, this is not 
to say that there are no female Clerics or Bishops as many women in 
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Nigeria today are becoming General Overseers and founders of Ministries 
due to their calling from God and they are doing exploit. This study is not 
holding the view that all women must hold same opinions within a 
religion, but that a man and a woman should be able to have equal rights 
and privileges and not to prevent one gender from enjoying or exercising 
their religious right most especially considering the fact that we are all 
equal before the Almighty God. 
 
Patriarchy and Inequality in the Nigerian Culture 
Culture embodies the totality of a people‟s norms, ethos, belief systems 
and interactions within the society58. It is what makes a particular society 
distinct from all others. The Nigerian society has been considerably 
strewn with unusual cultural practices that are vigorously hostile to 
women‟s emancipation and development. It has been submitted that 
gender inequality has a primordial root in cultural beliefs as well as 
practices59. Therefore, culture has a negative influence on gender 
perceptions. The gravity of cultural influence on gender extends to 
marriages and shapes power relations between husbands and wives. 
Owing to such power relations, many women have been treated 
unequally and abused in their matrimonial homes60.Under this 
subheading, this study shall be looking at some of the several cultural 
practices which inhibit the rights of Nigerian women such as inheritance 
and succession right, widowhood practices, female genital mutilation, 
marriage and so on which in return promote patriarchy and inequality in 
the Nigerian. 
 
Inheritance and Succession Right of Women  
The Nigerian customary law follows a patriarchal system, which does not 
allow women to inherit real property. The patrilineal culture disallows a 
woman the right of inheritance to the family assets in the occurrence of the 
death of her husband or father in a homestead, usually referred to as the 
family head61. Unlike a woman who marries under the Marriage Act, a 
woman who marries under customary or Islamic Law in Nigeria does not 
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enjoy adequate legal protection in the distribution of assets. Under customary 
law marriage, the husband is generally regarded as having dominant/legal 
power to dispose of family property. In some cases, the husband often 
exercises this power without taking cognizance of the wife‟s contributions to 
the assets as they are usually acquired in the name of the husband62. Under 
the Yoruba custom, the wife of a deceased‟s husband is mostly regarded as 
part of the chattel or property to be inherited and, as such, she has no 
inheritance rights in her husband‟s property63. The baring of the wife from 
inheriting from her late husband‟s estate is based on the customary law belief 
that the right to succession or inheritance of property is traceable to blood. 
Thus not being a blood relation of the husband, a wife or widow has no claim 
to any share of the estate. 
 

The same discriminatory practice is also applicable to women who are 
married out of their fathers‟ family. For instance, a woman by culture is never 
allowed to come from her husband‟s house to inherit her father‟s property. In 
this case, the female children lose from both side, as they cannot inherit from 
either side. In some parts of the Northern states of Nigeria where Islamic 
religion is not applicable or yet to be adopted by an individual, intestate 
succession is basically patrilineal as female children are excluded from 
inheriting from their father64. This position is not different from what is 
obtainable in the Eastern part of Nigeria. In the case of Ugbomia v Ibeneme65,it 
was held that in accordance with the general Ibo custom which is also the 
custom of Akwuzu, home of the deceased, women are not entitled to inherit 
from their father. The Ogoni ethnic nationality in the Niger Delta part of 
Nigeria is not an exception to the unequal treatment given to male and 
female children. Under the Ogoni customary law, the right of a widow to 
inherit the property of her deceased husband seems to be subdued to the 
right of the son or male child of the marriage. The custom appears to 
prioritize the right of the male child to inherit the late father‟s compound 
over and above the right of the wife to so do66. 
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Widowhood Practices 
In some parts of Africa and Nigeria, there are some dehumanizing 
customary practices and rituals that a woman is compelled to undergo or 
perform upon the death of her husband which impacts on the rights of 
women. Widows are caused to suffer physical and mental torture in most 
of the patriarchal societies like Nigeria. In some parts of Nigeria, mostly 
the Igbos in the Eastern Nigeria and the Ndoni and Ogoni in the Niger 
Delta, part of the rituals a widow is compelled to perform upon the death 
of her husband includes forcing or compelling the widow to either drink 
the water from which her late husband‟s corpse was washed to ascertain 
her innocence or culpability over the death of her husband.67 Despite the 
unpleasant nature and the health implication of this practice, most women 
still observe the custom basically because of their respect for the custom 
and to prove their innocence to their in-laws. 
The element of inequality between men and women in this kind of 
widowhood cultural practices is the fact that men are not made to 
undergo similar rituals in the event of the death of their wives but rather 
receives more sympathy and support during such unfortunate incidents68.   
 
The Approach of Government and the Judiciary in Eliminating 
Patriarchy and Inequality in Nigeria 
The Nigeria government and the judiciary have played vital roles through 
enactment of laws, initiation of policies and plethora of court decisions 
aimed at eliminating patriarchy and inequality in Nigeria. This part of this 
study shall examine some of the reforms through government 
policies/enactment of laws and the judicial approach towards the 
elimination of patriarchy and inequality in Nigeria. 
 
a. The Government Approach   
In keeping to its commitment to eliminate inequality and patriarchy, the 
Nigeria government initiated some measures in place through the 
enactment of laws and ratifying international conventions that promote 
equality and protect the rights of women. One of such international 
conventions is the CEDAW which was ratified by Nigeria in 1985. The 
CEDAW proposes among other things, a change in the traditional role of 
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men and women in society and family to achieve full equality as well as 
eliminate prejudices which are based on the idea that women are inferior 
to men. It also aims to target cultural practices that encourages gender 
disparity which define the public domain as men‟s sphere and domestic 
field as women‟s domain69.  
Pursuant to the provisions of CEDAW, the government has taken 
deliberate efforts to economically empower women to enhance their 
political participation by increasing the number of female representations 
which saw an increase in the Federal House of Representatives and the 
Senate from 1.9% and 2.8% in 1999 to 6.9% and 6.4% in 2015 respectively70.  
Unfortunately, notwithstanding these efforts of government, CEDAW is 
insufficient to protect women‟s right in Nigeria as it has not been 
domesticated pursuant to the provision of section 12 of the CFRN71 which 
is to the effect that treaties which has been signed and ratified will not 
have any effect until it has been domesticated in Nigeria by a 
corresponding law. Though in 2007, an attempt was made to pass the 
CEDAW Bill into law in Nigeria but failed due to strong opposition by 
some law makers who believed it was anti- God and anti-family and as a 
foreign imposition. This misconception is as a result of the believe that the 
subordination of women to men is a social order designed by God and a 
challenge to it is a challenge to God and the family institution. There are 
also a number of governmental policies shaped out to ensure the 
protection of the rights of women and girls in Nigeria. One of which is the 
National Gender Policy Framework (NGPF) established by the Federal 
Ministry of Women Affairs and Social Development in 2006 which 
purpose is to bring a gender perspective into all aspects of planning 
policy, developing legislation and transformation activities in Nigeria72. 
Though the NGPF is birthed with good intentions at ensuring gender 
equality, the major constraint however is the fact that the NGP does not 
have the force of law having not being enacted as a piece of legislation in 
Nigeria.    
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It has been a major task on the part of the government to enact laws to 
adequately protect women against discrimination and to ensure gender 
equality because of the cultural and religious believe that women are 
subordinate to men therefore any law that seeks to promote equality between 
men and women is against God and the Nigerian culture and therefore must 
fail. For instance, in a bid to eliminate discrimination, inequality and 
prejudices instigated by stereotypes and cultural practices, a Gender and 
Equal Opportunities Bill (GEO) was proposed in 2010.  The Bill which sought 
to accord men and women equal rights under the law through the promotion 
of gender equality in all spheres of life, was voted against by Law Makers 
during the second reading because they believed it was against their cultural 
and religious beliefs73. The Bill was however reintroduced in 2019 and was 
referred to the House Committee on Judiciary, Human Rights and Legal 
Matters for deliberation after passing through the second reading 74.  In 
addition to the above, the National Assembly has successfully enacted some 
laws to help reduce gender inequality. However, some of these laws have 
continued to face challenges because some states have refused to domesticate 
them. For instance, the Child Rights Act and the Violence Against Persons 
Prohibition Act have not been domesticated in many states in Nigeria 
because of the view that the provisions of these laws are contrary to their 
religious and cultural beliefs75. From the foregoing, it can be seen that 
religious and cultural belief system is a major challenge to achieving gender 
equality, there is therefore the need to first of all change individual‟s attitudes 
and conceptions about gender. Until the mentality of superiority of men over 
women is addressed through measures such as education, awareness and 
religious teachings, gender inequality cannot be totally eradicated not 
minding the law enacted to achieve same.  
 
The Judicial Approach  
In recent times, there have been judicial interventions to end some barbaric 
customary practices in Nigeria which encourages inequality and gender 
discrimination basically as it relates to the right of women to inheritance, 
widowhood practices, spousal violence, and so on. This is a paradigm shift 
from the earlier decisions of the courts which recognized customary 
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practices that prevented female inheritance or widow from inheriting 
the property of her deceased husband. The court through recent 
decisions has generated tests for the enforceability of any customary 
practice in Nigeria to include the repugnancy test, the incompatibility 
test and the public policy test. The repugnancy test presupposes that 
any custom that is repugnant to natural justice, equity and good 
conscience will not be enforced by any court in Nigeria. The 
incompatibility test is to the effect that customs which are 
incompatible or inconsistent to the provisions of the CFRN or any 
other law validly in force in Nigeria will not be enforced by the court. 
Furthermore, where a customary practice is contrary to public policy, 
it will be declared invalid and thus not enforceable. These validity 
tests were put to judicial test in the well-known case of Mojekwu v 
Mojekwu76 where the court held that Nnewi custom of Oli-ekpe is 
discriminatory and any form of societal discrimination on grounds of 
sex is unconstitutional and against the principle of an egalitarian 
society.  Also, in Mojekwu v Ejikeme77 it was held that the Nrachi 
Nwanyi customary practice of Nnewi (Eastern Nigeria) wherein a man 
may keep one of his daughters unmarried perpetually under his roof 
to raise male issue in order to succeed him, encouraged promiscuity 
and prostitution and therefore constituted discrimination. With 
regards to the recognition of women‟s right  to inheritance of family 
landed property, the courts in the cases of Amusan v Olawuni78 and 
Asika v Atuanya79 have similarly upheld the rights of female members 
of the family to inherit family landed properties like their male 
siblings.  
As commendable as the judicial approach towards ending patriarchy 
and inequality in Nigeria, it is submitted that one of the factors 
obstructing access to justice especially for victims of discriminatory 
practices in Nigeria is the undue delay in the justice system. A woman 
who has been hurt and intends to achieve redress in court, but has 
limited resources to scale through the awkward  impediment of the 
judicial process would definitely end up opting out of the pursuit for 
Justice or in the event that Justice is served, the value is highly vitiated 
due to a very long passage of time. The result in this kind of situation 
is that the woman after considering her financial handicap would 
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rather opt to waive her rights on access to Justice than start up a legal 
battle she would not be able to complete.   
 

Valuable Insights to Enhance an Effective and Better Framework on 
Inequality in Nigeria  
Understandably, it is challenging to compare equality across different 
countries of the world. Finding good gauges on equality is difficult because 
the gauges that portray the situation for men and women differs from 
country to country and culture to culture, considering the cultural and 
religious backgrounds of most countries. However, below are some of the 
valuable insights that will enhance an effective framework on gender equality 
in Nigeria.   
 

1. Enactment of a Unified Equality Act 
Iceland and Norway are ranked first and second on the list of countries 
actively closing gap in gender equality. The two referenced countries do not 
just make policies on gender equality but also back same policies with 
legislations to enhance its enforcement. For instance, there are the Equality 
Acts of the two countries which are applicable to all sectors such as family 
life, employment, education, social life, religious, and so on. These 
legislations are applicable to all parts of the countries.  In Nigeria, there is no 
unified legislation on gender equality applicable to all parts of the federation 
of Nigeria. Though there are the Child Rights Act and the Violence against 
Persons Prohibition Act which are aimed at ending discriminatory practices 
against the children and the female sex. However, these legislations are not 
applicable to all the States in the federation of Nigeria as most States have 
refused to domesticate them on the basis that it is against their religious and 
cultural beliefs. Thus there is need for a unified Equality Act generally 
applicable to all parts of the federation of Nigeria and touching all the areas. 
    

2 Creation of Institutions for the Promotion of Gender Equality 
In Iceland as well as Norway, several Ministries and institutions are created 
and responsible for the promotion of gender equality making it a concerted 
effort. However, in Nigeria, the only Ministry that seems to be advocating for 
gender equality is the Federal Ministry of Women Affairs which is mainly 
headed by a woman, with the support of some Non- Governmental 
Organisations thereby making the advocacy for gender equality a woman 
affair. Nigeria should borrow a leaf from Iceland and Norway by creating 
and empowering special ministries for the promotion of gender equality. 
These special ministries should not only be manned by women but should be 
mixed gender as the fight for gender equality will receive more credence 
when men partake in same. 
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3 Domestication of CEDAW 
It is also discovered that Iceland, Norway and the other Nordic countries 
have not only ratified CEDAW but have also domesticated same, giving legal 
backing to the fight for gender equality. Though Nigeria has ratified 
CEDAW, the non- domestication of the Convention in line with section 12 of 
the CFRN has also hindered the full implementation of the gender equality 
policy in Nigeria.    
         
Conclusion and Recommendations 
This study investigated patriarchy and inequality which is deeply rooted in 
the Nigerian culture and religious practices. The study found out that the 
Nigerian Society is a patriarchal society with high rate of gender inequality 
which is largely influenced by diverse cultural practices and religious beliefs. 
Most of the daily activities in Nigeria such as cultural practices, religion, 
politics, education, employment, entertainment, economy, and many others 
are male dominated. The CFRN and other laws in Nigeria also encourage 
inequality in the Nigerian society. Though the Nigerian government has put 
in some measures to reduce the high rate of gender inequality in Nigeria, the 
measures has not really been adequate because of the non-domestication of 
CEDAW in Nigeria pursuant to section 12 of the CFRN, 1999 (as amended). 
Also, there is no unified equality legislation in Nigeria just as it is applicable 
in Iceland and Norway. It is based on the foregoing that the study makes the 
following recommendations: 
1. The National Assembly should amend section 26(2)(a) of the CFRN 1999 

(as amended) to open citizenship by registration to both male and female 
so that a non-Nigerian man married to a Nigerian woman can become a 
Nigerian citizen. 

2. The National Assembly should amend the Criminal Code Act, Penal Code 
Act, Marriage Act, the Police Regulation, the NDLEA Act and the 
Nigerian Labour Act which contain discriminatory provisions against 
women in Nigeria in areas such as labour and employment, family, 
marriage, criminal liability and so on. 

3. There should be a constitutional or statutory definition of the actual State 
of origin of a married woman in Nigeria for purposes of employment, 
political appointments or even elective position so that marital status of a 
woman would not be a barrier for women‟s participations in politics or 
occupation of political and judicial offices. 

4. The National Assembly should enact a unified Equality Act to be 
applicable in all parts of Nigeria as well as creation of institutions for the 
promotion of gender equality. 
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Abstract 
The growth of every nation’s economy is directly 
proportional to the growth and development of the law of 
that nation. The law should regulate how undertakings in 
the various sectors compete amongst themselves. In Nigeria 
the Federal Competition and Consumer Protection Act is the 
grundnorm for competition and consumers protection, 
although, there are other sector related regulation that also 
governs the operations of undertakings in the concerned 
sector. With regards to competition, over the years conducts 
of undertakings in Nigeria were not regulated, as a result of 
this, dominant undertakings exploited the system by 
engaging in acts that caused competition to shrink by the 
day. This research work therefore reviews abusive act and 
the challenges bedeviling the enforcement of the Federal 
Competition and Consumer Protection Act in Nigeria. The 
findings of this research among other things revealed that 
the FCCPA does not have an issue with an undertakings 
attainment of dominance and as such did not make any 
provision proscribing same, rather what the law is 
concerned with is how dominant undertakings conduct their 
affairs not to distort competition. Amongst others it is 
recommended that the Board and Tribunal should be 
decentralized with operational offices across the states or 
the geographical zones. 

 
1  Introduction 
It is now well established that dominance in a given market is a function 
of many factors. Every business undertaking advertently or inadvertently 
aspires to be dominant and remain so, this aspiration if managed and well 
regulated will engender more profit and loss. This section of this 
dissertation is devoted to the legal appraisal of the market dominance in 
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Nigeria. The emphasis here is the manufacturing industry. Behaviors of 
dominant undertaking that are considered an abuse of dominance under 
the FCCPA will be examined.  
 
2.1 Market Dominance under the FCCPA 2018 
At the market sphere, particularly the manufacturing industries, all 
undertakings cannot be equal. Some undertakings have more capacity, 
more influence, more money and enjoy stronger patronage than the 
others; as a result they maintain a dominant position in the market or 
sector involved. As a result of the dominant position they enjoy over other 
companies, firms and business entities, strong likelihood exist that their 
action affects or will affect the position of the market, fellow competitors 
in the same sector and even consumers in the long run. 
 
Actions that dominant undertakings engage in are actions that could have 
either positive or negative impact on the market, more often than not 
these actions affect the market negatively and further affects competition. 
The Federal Competition and Consumer Protection Act ensures that 
dominant players in the market particularly manufacturing sector do not 
abuse their position in and unjustly enhance their dominance in the sector. 
Where competition is lessened or stifled anti-competitive practices and 
behavior which the FCCPA regulate becomes the norm, it therefore 
becomes necessary that consumers and market stakeholders are protected 
against exploitation by dominant undertakings in the market. 
 
Any business undertaking that is able to act without taking consideration 
or account of the reaction of customers, consumers or fellow competitors 
is a dominant undertaking and as such enjoys a dominant position.1 
Going by the definition of dominant position under the extant law, the 
outcome of the manipulation of the market by the dominant players 
resulting in abuse will eventually rub off on the competitors as well as 
consumers and customers. No one in the business market is safe as a 
result of abuse engaged in by dominant players. 
The term abuse of dominant position refers to any anti-competitive act 
engaged in by dominant firms in order to maintain its increase in the 
market. Under the extant law an abuse occurs where a dominant 
undertaking charges an excessive price to the detriment of the consumers, 

                                                           
1    FCCPA 2018, s 70 (1) 
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refuse to give a competitor access to an essential facility when it is feasible 
to do so, engage in an exclusionary act, where the anti-competitive effect 
outweighs its technological efficiency and other pro-competitive gains, 
inducing a supplier or customer not to deal with a customer, refusing to 
supply scarce goods to a competitor, when supplying those goods is 
economically feasible, selling goods or services on condition that the 
buyer purchases a separate goods or service unrelated to the contract 
object or forcing a buyer to accept a condition unrelated to the object of 
contract selling goods or services below their marginal or average cost or 
buying up a scarce supply of commodity required by a competitor.2 
 
The law recognizes the existence of dominant position and the fact that 
dominance could be achieved via efficient business practice achieved 
legitimately through innovation, superior production or distribution 
method and spirited entrepreneurial effort thus dominant position in itself 
is not outlawed, what the law regulates is the abuse of such dominant 
position. For the purpose of determining abuse of market dominance, it is 
necessary to establish the existence of a dominant position. In accessing 
the existence of market dominance under the FCCPA, account of the 
market share of the undertaking, its financial power, its access to markets 
or supplies of good, its links with other undertakings, barriers to entry by 
other undertakings, competition by undertakings established within or 
outside the FCCPA, its ability to shift supply or demand to other goods or 
services and the ability of the opposite market side to resort to other 
undertakings are taken into consideration.3 The existence of the above 
mentioned is conjunctive, the implication is that all the enumerated 
condition must exist before dominance will be said to exist, upon the 
existence of the above mentioned it is generally a straight forward 
analysis to determine whether a firm occupies a dominant position. When 
dominance is mentioned reference is made to a particular market. The 
FCCPA have outlined criteria that should be taken into account for the 
purpose of delineating a relevant market, the criteria include: 
 

i. Geographical boundaries that identify group of sellers and buyers 
of goods or services within which competition is likely to be 
restrained. 

                                                           
2    (n 1) s 72(2) 
3    Ibid, s 72(3) 
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ii. Goods or services which are regarded as interchangeable or 
substitutable by the consumer by reason of their characteristics, 
prices and intended use and  

iii. Suppliers to which consumers may turn to in the short terms, if the 
abuse of dominance leads to a significant increase in price.4 

 
The market referenced here is market established in a particular place 
where buyers and sellers meet, market established by exchange of goods 
and services by consumer often characterized by price. A glaring feature 
of a dominant position is the market share of the particular firm in the 
particular market. Whether the market is delineated by geographical 
boundary or goods and services that are regarded as interchangeable or 
suppliers to which the consumers may turn to, the firm that wields or 
enjoys dominance must have strong market share.5 However it is the 
FCCPC that determines the share threshold that may constitute dominant 
position in a particular market.6 Therefore it will be only logical to state 
that a firm with a market share of 65 percent (65%) or more is likely to 
exercise market power. For instance in Nigeria Dangote Cement industry 
is adjudge to have and controls about sixty (60%) percent of the market 
share in the cement industry, therefore Dangote Cement enjoys dominant 
position in the cement market. The larger the market share the stronger 
the firm or undertaking must be in comparison to its competitors in the 
relevant market as was pronounced in Hoffman La Roche v. Commission.7 It 
is clear that market share is an indication of market strength and financial 
power. The larger the market share, the more likely it is for an 
undertaking to have large financial power. 
 
An undertaking with a large financial power by virtue of the FCCPA is 
considered to be a dominant player in the given sector involved.8 The 
financial power of an undertaking is tied to the size of its market share. 
Therefore, it is only logical to state that the larger the market share the 
more likely it will be for a firm to have a strong financial base or power. 
The profit margin of an undertaking clearly indicates its financial power; 
therefore more profit indicates more financial power. 
                                                           
4    (n 1) s 71  
5    Ibid. 
6    Ibid, s 70(3)  
7    (1979) ECR 461 
8    (n 1) s 72(3) 
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In addition to its own market share, a firm’s ability to exercise dominance or 
maintain dominance may depend on its link with other undertaking or the 
size of the other firms in the market.9 For example, if a firm has 50% of the 
market share, its ability to exercise dominance may be limited if the rest of 
the market consist of a small number of firms that compete vigorously with 
the leader as opposed to a cluster of weaker firms that simply adopt prices 
established by the leader. Given that all firms or undertaking are not equal in 
market share, financial power control and so on, firms engage in waves of 
activities to dominate each other and where feasible to maintain dominance. 
To achieve and maintain market dominance firms engage in constant 
innovation that’ll shake the economy, most times threaten existing 
competitors and stifle the economy at the extreme having a negative impact. 
The negative impact of exercising market place dominance is what the 
FCCPA regulates in part IX. This negative impact is termed abuse of 
dominant position. Business practices which may be treated as an abuse of 
market dominance will vary on a scale by scale basis across different 
countries. Broadly speaking two types of business conduct have been 
traditionally recognized as abusive by competition law and agencies: 
Exploitative conduct and Exclusionary conduct.10 
Under the FCCPA, business conducts which have been contested as an abuse 
of dominant position are: 
i. Charging excessive price to the detriment of consumers  
ii. Refuse to give a competitor access to an essential facility when it is 

economically feasible to do so, 
iii. Engage in an exclusionary act, that its anti-competitive effect 

outweighs its technological efficiency and other pro-competitive gains. 
iv. Inducing a supplier or consumer or customer not to deal with a 

competitor 
v. Refusing to supply scarce goods to a competitor when supplying those 

goods is economically feasible 
vi. Selling goods and services on the condition that the buyer purchases 

separate goods or services unrelated to the object of a contract or 
forcing a buyer to accept a condition unrelated to object of contract 

vii. Selling goods and services below their marginal cost or average cost 
viii. Buying up a scarce supply of intermediate goods or resources 

required by a competitor.11 

                                                           
9    Ibid, s 72 (3) (d)  
10    E Lars-Hendrick Roller, Exploitative Abuse: Business Brief, (European School of Management 
and Technology 2007) 4.  
11    (n 1) s 72 (2) 
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If any or all of these acts are engaged in by an undertaking that has a 
dominant position in the market, those undertakings have abused its 
position as a dominant power. More so, where this act is carried out by 
more than one undertaking, an abuse has also occurred. 
i) Excessive Pricing 
Traditionally business principally is about profit, all undertaking engaged 
in business seek to gather and maximize profit. The FCCPA amongst 
other things is about price selection and services. Charging of excessive 
price by a dominant position holder is an abuse of dominant power or 
position. Excessive prices occur when a dominant undertaking charges 
prices that are above the competitive pricing level. There are various 
reasons why prices may be high; this includes surges in demand, high 
unit cost, exercise of market power and so on. The reason put forth by an 
undertaking for charging excessive price does not justify or endorse the 
illegality and wrongness of its act however, to prevent excessive pricing 
the FCCPA should be more concerned with the reason that led to the 
excess charge and profits than with the price themselves because 
determining whether excess price exist in a sector is difficult where an 
undertaking makes one or more product and in other case it is impossible 
where an undertaking produces lots of products. 
Based on precedents and established doctrine, the method used for 
establishing and determining excessive pricing are as follows12 
i. Comparison of the actual price, that is the selling price of the product 

with the cost of production 
ii. Comparison of price with the prices of other competing products 

across the market: The market could be a geographic market. 
It has been suggested that the value of a product is related to its cost, 
13 O’Donough et al have observed that this is determined by the 
customers willingness to pay and the cost of supply. In other words, 
regardless of the cost of supply consumer can determine the price of 
a given product or goods even if it differs mainly from the cost. 

 
The test used to determine whether or not there is excessive pricing in a 
given market is not entirely objective, notwithstanding this, these test are 
useful for making price comparison. 

                                                           
12  R Whish and D Bailey, Competition Law (Oxford University Press 2012) 718. 
13  R O’Donoghue and J Padilla, The Law and Economic & Articles 82 EC (Hart Publishing 2011) 
608-638. 
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Prices are relative in market and can be variable depending on many 
factors or reasons ranging from surge in demand, geography, high unit 
cost, exercise of market power, quality difference in product. As a result of 
these variables it will be difficult to conclude confidently that prices 
charged are excessive and therefore should be reduced. Because of the 
critical function that profit serves in market economy: that is the 
motivation and encouragement it rouses. It is imperative that caution be 
applied in regulation of prices. This is because when firms earn high profit 
they motivate other firms to enter the industry or sector and conversely 
discourage or dissuade other firms from entry when profit is low. 
Sometimes, it is enough discouragement to exit the industry. 
At the present the FCCPA is clothed with the responsibility of price 
regulation,14 unfortunately there is no provision on how to access 
excessive prices as a result of this excessive pricing regulation will occur 
in a market with high entry barrier and one with a dominant player.15 
 
ii) Tie-Ins 
Under the FCCPA, this is the selling of goods and services on condition 
that the buyer purchases separate goods or services unrelated to the object 
of a contract or forcing a buyer to accept a condition unrelated to object or 
contract.16 Although in the wordings of the FCCPA no business activity 
or action is referred to as tie-in, tied selling or product bundling but the 
description in the Act in this regard is known as tied selling or ties in. 
 
Generally tied selling or tie-in should be not considered abusive if the 
undertaking or firm does not have market dominance in the tying goods 
particularly if the two products (tied product and tying product) are used 
in fixed proportion. 
 
A fundamental requirement of tying is the existence of two products that 
is the tying product and the tied product (the separate product criterion), 
the court however established requirements for unlawful tie-in. The 
following are the requirements: 
i.  The alleged tied seller is a major supplier 

                                                           
14  General Motors v Commission (1975) ECR 1367 
15  A Ezrachi and D Gilo, ‘Are Excessive Prices Really Self-Correcting?’ (2009) 2 Journal of 
Competition Law and Economics, 249-268. 
16    (n 1) s 72 (2)  



The Journal of Law and Policy      Volume 2, Issue 3, 2022 
 

246 

 

ii. There are two separate products 
iii. There is tie-in 
iv. There is an exclusion of competitors resulting in a substantial 

lessening of competition.17 
 
Since tie-in involves two products that is the purchase of one product been 
a condition precedent for the purchase of the other product, the most 
important in determining whether two district products are been tied is 
whether customers or consumers wants to purchase the products 
separately. If customers or consumers are interested in purchasing the two 
products together then it becomes doubtful if tie-in could foreclose sales 
of the products, this was enunciated by the court in Jefferson Parish Hospital 
District No 2 v Hyde.18 Although, tie-in involves two products, situations 
could arise where some of the product in the package may be bought 
individually whereas the others can be in a package alone. 
 
The concern of the FCCPA in relation to tie-in is that tie in may foreclose 
competition and reduce opportunities for other firms to sell related 
products. However, tie-in often time is efficiency driven: it is driven and 
motivated by a firm's desire to maintain its reputation, increase efficiency 
and market demand. For example, a computer manufacturer may require 
purchase of disks in order to prevent damage to his product or poor 
performance arising from the use of substitute lower quality disk. 
Therefore, depending on the market situation tie-in could be justified. 
 
Tie-in becomes abusive and raises concern for competition policy where it 
is used to evade price regulation on the tie-in goods. For example, a 
dominant firm has a product that the price is regulated which prevents it 
from earning all of the profit that it could supposing there was no 
regulation, the dominant firm then places an incentive on its regulated 
product as a condition precedent for the purchase of another product 
which is unregulated and then set the price of the bundle to capture all 
monopoly profits in the regulated good. The essence of regulating tie-in is 
to ensure that supernatural profit is not made in a normal and properly 
defined market. 
 

                                                           
17    Director of Investigation & Research v. Tele-Direct Publications Inc (1997) CanL11 11(CT) 
18    O’ Donoghue and Padilla,  (n 16) 596 
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iii) Refusing or Inducing a Supplier or Customer not to Deal with a 
Competitor 

Refusal to deal with either fellow competitors or consumers is an abusive 
act. The practice of refusing or denying of supply of a product to a 
supplier or consumer is termed refusal to deal. The FCCPA does not 
impose any duty on a firm to corporate with competitors, suppliers or 
even consumers, a firm is at liberty to choose its partners; particularly 
because of the pro-competitive gain this may attract. A firm may elect not 
to deal with another vertical firm and the result will or may not be anti-
competitive. For example, a dominant pipeline company may decide not 
to deal with an oil producer because of the poor reputation of the oil 
company, efficient management issues, peak load concern and so on. 
Refusal to deal here is justified. Refusal to deal may also arise if the 
purchaser is a bad credit risk, does not carry sufficient inventory or 
provide adequate sales services, product advertising and display and so 
on. 
Although firms are at liberty to choose business partners, under certain 
circumstances there may be limits to freedom for a firm with market 
power. The focus of the FCCPA is on how the refusal to deal helps a 
dominant player use its position to attempt to monopolize another 
market. The beam light of the FCCPA is on dominant players who refuse 
to deal. 
Instances where refusal to deal would be termed as an abuse is where a 
dominant firm refuses to grant access to a firm producing a scarce input 
necessary to operate in a downstream market in which the dominant firm 
may also operate, particularly when the price of the scarce input is 
regulated and the firm is trying to extend its dominance to a related but 
unregulated market. In De Montis Catering Roma v. Aeroporti di Roma,19 a 
state owned company controlling the Rome airport and having an 
exclusive license to provide maintenance and ground services denied 
access of the airport premises to a company wishing to compete for airline 
catering. The Antitrust Authority found no justification for the refusal and 
charged Aeroporti di Roma with trying to extend its monopoly to a related 
market, hindering competition and damaging users of catering services 
because of high prices and lower services. 
 

                                                           
19    S R. Khemani, A Framework for the Design and Implementation of Competition Law and 
Policy (World Bank Publication, 1999) 92.  
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In determining whether or not a refusal to deal amounts to an abuse, it is 
necessary to ascertain whether the firm involved is dominant and has 
market power, the rational for the refusal and the resulting competitive 
harm.20 
 
iv) Selling Goods or Services below their Marginal Cost or Predatory Pricing 

Engaging in any exclusionary act that involves selling goods or services 
below the marginal or average cost by a dominant position holder is an 
abuse of such dominant position under the FCCPA; this act is also 
referred to as predatory pricing. Predatory pricing is the practice of 
dominant firms selling at very ridiculous price to drive competitions out 
of the market, prevent new entry and successfully monopolize the market. 
 
Generally, producers, manufactures and suppliers are at liberty to fix 
prices. Low prices benefit consumers very well, consumers are only 
harmed if selling below marginal cost allows a dominant firm eliminates 
its competitors from the market and then raise price above the average 
level. It is condemned not because of the lower price but because there’s 
likelihood that it will lead to reduced output and higher cost eventually or 
in the future. The strategy of selling below marginal cost can only be 
successful if the short run losses from pricing below cost will be made up 
for by much higher prices over a longer period of time after the exit of 
competitors from the market. For selling below marginal cost to succeed 
or occur there must be; 
i. The presence of a dominant firm and other weak firms 
ii. Barriers that makes re-entry into the market strong or impossible so 

that exited firms cannot be reabsorbed  
iii. Profit to be made during post predatory season must outweigh all 

the loses 
 
If entry or re-entry into the market is easy, it will be difficult to claim that 
predatory pricing exist or is occurring in the given market. Many 
countries find it useful when assessing allegations against predatory 
pricing to first consider whether there are sufficient barriers to entry and 
re-entry. Although this condition may exist, nevertheless instances of 
predatory pricing will be rare in a healthy market economy. 
 

                                                           
20   O’ Donoghue and Padilla (n 16)  78 
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v) Refusal to Supply Scarce goods when it is economically Feasible to do  

Refusal to supply scarce goods to a competitor when it is economically 
feasible do is anti-competitive and an abuse of dominance, as was 
observed in Commercial Solvents Corporation v Commission.21 
Under the FCCPA, not all actions are viewed as abusive. Where the pro-
competitive gains of an action outweigh its anti-competitive effect such an 
act will not be considered as an abuse of dominance. Abuse of dominance 
under the FCCPA will either be exclusionary or exploitative in the long-
run. While the exclusionary will affect competitors, keep out competition 
or drive out competition, exploitative acts will raise prices, lower quality 
or variety affecting consumers.  
 

Issues and Challenges in the Enforcement of the FCCPA 
The enactment of the FCCPA was greeted with wild jubilation. The 
enactment received wild acceptance from commercial operators, lawyer, 
and scholars and so on. The expectation is that it will usher in a seamless 
business transaction, promote competition and protect consumers. 
Expectations are still high, although there seem to be challenges militating 
against a smooth enforcement of the Act. Despite the sophistication of the 
FCCPA, the enforcement procedure is a challenge. This section is devoted 
to examine the challenges that act as clog in the wheel of the enforcement 
of the FCCPA. 
 

a) Over Centralization of the Board and Tribunal  
Pursuant to the enactment of the FCCPA, the FCCPC established a central 
office which is also the Headquarters in the Federal Capital Territory, 
Abuja.22 
Although the commission is clothed with powers to establish other offices in 
any other part of the country for the purpose of its business and for the 
administration of the Act, its sole place of operation at the moment is the 
Federal Capital Territory. The FCCPA applies to the whole of Nigeria, 
commercial transaction and business activities takes place all over Nigeria on 
a daily basis: as such it is expected that the administration of the FCCPA via 
the establishment of offices should be felt in every state of the Federation or 
every region. Abuse of market dominance takes place at the field and the 
grass root (local level). Victims of this abusive act who may not be able to 
seek redress at the center should easily have access to seek redress at the local 
level (region or state). 
                                                           
21 Commercial Solvents Corporation V. Commission of the European Communities (1974) ECR223 
22    (n 1) s 4.  



The Journal of Law and Policy      Volume 2, Issue 3, 2022 
 

250 

 

Decentralization of the Board will relieve the top executives of the burden 
of performing various functions; this reduces the time at the disposal of 
top executives who should concentrate on top managerial function. This 
will also result in quick decision making process, decision do not have to 
be referred through the hierarchy. The over centralization of the Board is a 
challenge, limiting the enforcement of the Federal Competition and 
Consumer Protection Act. 
 
b) Institutional Rivalry         
The FCCPA gives the commission oversight powers in every sector in 
Nigeria, it provides that its provision would override the provisions of 
any other law in all matters relating to competition and consumer 
protection.23 The FCCPC takes precedence over and above any other 
institution or regulatory body in matter or conduct affecting competition 
and consumer protection. Where an institution or sector is subject to the 
jurisdiction of a government agency in matters which concerns 
competition and consumer protection, the FCCPC is construed to have 
and enjoy concurrent jurisdiction between the commission and the 
relevant government agency.24 
 
This overlap of sector responsibility creates unhealthy rivalry between the 
commission and other government agencies. This overlap will adversely 
affect the implementation of the Act. 
Also, the Federal Competition and Consumer Protection Tribunal is 
empowered to hear appeals from decisions of the Board while appeals 
from the Tribunal go directly to the Court of Appeal.25 This appears to be 
an encroachment on the exclusive jurisdiction of the Federal High Court 
Conferred on it by the constitution of the Federal Republic of Nigeria. This 
could give rise to series of litigation.26 This section seems to pitch the 
FCCPA and the Tribunal against the Federal High Court. The constitution 
placed issues arising from the operation of the Companies and Allied 
Matters Act under the Federal High Court’s jurisdiction following the role 
of the Tribunal, uncertainty abound as regards the role of the Federal 
High Court now in the light of things. While the Federal High Court have 

                                                           
23    (n 1) s 104. 
24    Ibid, s 105 (2). 
25    Ibid, s 103. 
26    CFRN 1999 as amended, s 251. 
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been divested of jurisdiction in respect of mergers issues, in similar 
manner that SEC had, issues relating to sanctioning of meeting based on 
an order of court and sanctioning of the scheme of merger will remain at 
the Federal High Court. It is yet to see how this rivalry will promote and 
enhance the enforcement of the Federal Competition and Consumer 
Protection Act. Inter-agency cooperation should be preached if we are to 
expect something positive from the administration and enforcement of the 
Federal Competition and Consumer Protection Act. The powers of the 
FCCPA are so enormous that it will overlap with the responsibilities of 
other government parastatals. Although, section 104 of the FCCPA gives 
supremacy over all other provisions or any other law in all matters 
relating to consumer protection and competition, the outfall of this will be 
that, it has tendency to create an overlap and interference with the roles 
and functions of other institution. 
 
c) Overwhelming Influence of Government and Multinationals    
Both the government and multinationals make the enforcement of the 
Federal Competition and Consumer Protection Act difficult. On the part 
of the government, steps have been taken to regulate competition and 
other anti-trust activities. These steps in their own are not sufficient if the 
government appears inconsistent with its actions; putting up an entirely 
different act from its policy. 
 
There exist allegations against the Federal Government in favour of 
Dangote Cement enjoying and been favored by the government to the 
detriment of its competitors in cement industry. For instance, the 
Chairman of Sokoto Cement Alhaji Abdulsalamed Rabiu alleged that the 
Central Bank of Nigeria subsidized dollars to Dangote Cement while 
fellow competitors barely got same benefit. Referring to Dangote Cement 
Rabiu said that while some manufacturers are experiencing extreme 
difficulties sourcing for foreign exchange for legitimate business operation 
within Nigeria, others have and are still accessing forex to set up 
operation in other countries.27 
 

                                                           
27  A  Ademuwagun and N Ampofo, ‘Nigeria: Dangote Cement Demonstrates Its Market Leading 
Nigeria With Price Hike’ <https://www.leadership.ng/news/502394/forex-abuse-bane-economic-
growth-abdulsamad> accessed 8 October, 2019. 
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The government has been accused of been the chief enabler of Dangote 
Cement in another episode. Dangote Cement and the Standard 
Organization of Nigeria (SON) tried to eliminate the 32.5 grade of cement 
from the Nigerian market and replace it with 42.5 grade produced by 
Dangote Cement. They predicated their decision on the assumption that 
the 42.5 grade was a better product than what previously existed in the 
market. The Nigeria Society of Engineers and other Stakeholders 
vehemently opposed this stand; the Nigeria Society of Engineers argued 
that cement grades were not about inferiority but usage. Dangote Cement 
in collaboration with SON did not just try to introduce a better product 
but they sought to first eliminate competition in sync with a relevant 
government agency before undoubtedly introducing a new product while 
the government takes step to ease trade maintain competition and protect 
consumer’s welfare, certain agencies of the same government makes the 
realization of this agenda impossible or difficult. Efforts of the 
government been sabotaged by the same government. The in house rancor 
between the various agencies of the government will make the seamless 
implementation of the FCCPA difficult and where overstretched 
impossible. The government should be known and be observed to be 
consistent in its operation as it concerns competition as well as consumer 
protection.  
 
d) Political Control and Regulatory Capture    
The FCCPA have made itself dependent to political control, this dependence 
is a threat to a smooth enforcement of the Act. The provision of the Act on 
price regulation is made subject to “the President”, a political actor. The 
power to regulate price ought to be vested in the Federal Competition and 
Consumer Protection Commission and not in any political actor whose 
priority may be political gratification over economic prosperity. Most times 
the political actors tend to step backward from necessary economic decisions 
with long term benefit especially where they may not be in office to reap the 
dividends and at other times if it will be unpalatable in the short term fearing 
that the short term unpalatable experience could jeopardize their political 
voyage. The Nigeria economy witnessed this under former President 
Goodluck Jonathan when he withdrew from his decision to remove subsidy 
in 2012 because of the protest that greeted the fuel subsidy removal.28 

                                                           
28   J Brock and C Eboh, ‘Nigeria Unions Suspend Strike in Fuel Dispute’ 
<https://www.reuters.com/article/oztap-nigeria-strike-20120113-idAFJOE80C00220120113> 
accessed 5th May 2021.  
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Making the regulation of price subject to the President as clearly provided 
for in Part XI of the Act is to create some level of instability and potential 
danger for the smooth implementation of the Act, the problem this may 
create will be fully blown when a State owned institution engages in anti-
competitive conduct like abuse of dominance. When the interests of other 
political actors are involved to what extent will the President regulate 
prices? Therefore, in order to insulate itself from undue influence from 
politicians, powerful multinational firms, the FCCPC been an independent 
body should be subject in all ramifications only to the laws of the land and 
not even the president by virtue of section.  
 
v) Judicial and Enforcement Processes  
Time has always been an issue in the adjudication of matters in Nigeria. 
People secure orders of court to frustrate litigants from reaping the fruits 
of judgment. In other case matters in court are not dispensed with fast 
enough even where it relates to business. Competition and Consumer 
Protection matters are matters that relate to business and in business time 
is of the essence, its efficient allocation is also a priceless resource. The 
delay in the judicial sector spanning over years should have enlightened 
the drafters of the FCCPA to make statutory provisions for the time of 
hearing matters at the FCCPC, the Tribunal down to the Court of Appeal 
making matters going from the first instance to appeal time bound just 
like election matters in same manner provided in the 2018 amendment to 
the constitution. 
 
The FCCPA ostensibly made it crystal that appeals from the Tribunal goes 
straight to the Court of Appeal, the FCCPA is silent on where appeal from 
the Court of Appeals lies, Whether or not the decisions of the Court of 
Appeal in competition and consumer protection issues is final or can be 
further appealed to the Supreme Court is a speculation. This lacuna has 
given room for vagaries of interpretation: subjecting the Act to the 
interpretation that will be favorable to parties albeit, subjective in nature. 
This creates another challenge as in some cases in Nigeria Court 
terminates at the Court of appeal; others can be appealed up to the 
Supreme Court. 
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Conclusion 
The study analyzes the concept of market dominance in Nigeria pursuant 
to the Federal Competition and Consumer Protection Act. It is clearly 
understood that The law recognizes the existence of dominant position and 
the fact that dominance could be achieved via efficient business practice 
achieved legitimately through innovation, superior production or 
distribution method and spirited entrepreneurial effort thus dominant 
position in itself is not outlawed, what the law regulates is the abuse of such 
dominance. From the study, dominance of an undertaking in any of the 
examined jurisdiction is not an issue because firms engage in various strides 
to improve and gain prominence. The issue with dominance is the abuse of 
such dominance. Any undertaking that has capacity to act without taking 
into consideration or account the reaction of either customers, consumers, or 
fellow competitors is a dominant undertaking therefore any act or action 
taken by the dominant undertaking that has the capacity of exploiting others 
or excluding others is abusive.  
 

Acts of undertakings classified as abusive pursuant to the FCCPA includes 
selling in excess of prices, refusal to deal with a competitor or supply a scarce 
commodity when it is economically feasible to do so, predatory pricing and 
tied selling. Despite abundance of provisions for the regulation of abusive 
conducts there are limitations or challenges to the enforcement of the FCCPA 
and they range from political capture to over centralization of the board and 
tribunal to institutional rivalry to the overwhelming interest of government 
and multi nationals. 
 

Recommendations 
It is recommended that:  
A. For fast and quick resolution of cases of abuses, the Tribunal 

responsible for the administration of the Act should be decentralized, 
having administrative offices for the discharge of its function at every 
state or region of the country just like other agencies and board of the 
government. This is particularly so because of the economic nature 
and activity of the Tribunal, victims of abusive conduct should have 
easy access to seek redress. 

B. Government should be sincere in its approach to promote economic 
activities amongst state actors. The government should be fair to all 
the players in the industry to promote competition. No individual 
undertaking should be favoured by the government to the detriment 
of the other undertakings. The allegations by stakeholders in the 
cement industry that players are allocated huge amount of forex 
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against the others will further stifle competition and scarce foreign as 
well local investors from the industry. It is recommended that the 
government presents itself as an unbiased umpire if its real intention 
is to promote competition. 

C. The FCCPA should be amended to make provisions for the 
compensation of exploitative conducts that has direct impact on the 
consumer. Any consumer that can prove that he is adversely affected 
by the conduct of an undertaking should be entitled to compensation. 
This will serve as deterrence. The law is trite punitive measure on the 
fact that where there’s a wrong, there’s a remedy. 

D. It is therefore recommended that because of the nature of commercial 
transaction and time been of the essence special courts should be 
constituted for this purpose up to the Court of Appeal for fast 
dispensation of Justices. Also, only persons knowledgeable in 
consumer protection and competition matters should be appointed as 
judges in these courts. This will lead to speedy resolution of 
complaints and assure stakeholders of the willingness to dispense 
justice. 

E. Because consumer protection and competition is fundamental to the 
economic existence of a state, issues of fundamental right should also 
appear as fundamental rights matters. Rights of a consumer against 
exploitative conduct should henceforth be regarded as fundamental 
right therefore a consumer should be able to trigger it if there’s 
perceived infringement on his right. 

F. Government policies should be geared towards creating an enabling 
environment to allow for new participation in the dominant sectors 
such as electricity and cement industry. These policies may be in the 
form of tax reduction, granting of loan facilities and other incentives. 

G. There should be improved education, sensitization and awareness on 
consumer protection, competition matters and the role of the board on 
abuse of dominance. An informed press is in valuable to the furthering of 
competition, this will enhance quality assurance. 

H. The state actors should encourage and maintain political stability at all 
times. An unstable political space will affect the economy adversely, 
thereby either forcing smaller players in the market to shrink because of 
the instability. Economic activity will only thrive in a stable atmosphere.  

I. The FCCPC should develop relationships with other government 
ministries, regulatory agencies and other bodies that enacts, regulate or 
formulate policy that affect demand and supply. Such relationship based 
on mutual respect and recognition of professional expertise will facilitate 
communication and be less harmful to competition. 
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EVALUATION OF LEGAL FORMS AND MECHANISM FOR 
SETTLEMENT OF TRADE DISPUTE IN INDUSTRIAL RELATIONS IN 

NIGERIA 
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Abstract 
It is not all conflicts that lead to industrial action or trade 
dispute. Failure or inability of the parties to resolve an 
emergency conflict may lead to trade dispute which may result 
to industrial action. Trade dispute is common in workplace in 
Nigeria. The objective of trade union is to protect the interest 
of their members. This includes all employment related matters 
such as salaries, wages, promotions and other industrial 
issues. Employees tend to seek for improved welfare. Therefore, 
there are laid down laws meant for trade dispute settlement. 
The breach of collective agreement leads to trade dispute. It is 
upon this background that the writer examines the evaluation 
of legal forms and mechanism for the settlement of trade 
dispute in industrial relations in Nigeria. The writer also 
recommends possible ways by which industrial conflicts will 
be minimized in Nigeria. 

 

Key Words: Mechanism, Trade Dispute, Collective Bargaining, Collective 
Agreement 

 

Introduction 
Basically, one of the expectations in employment relationship is to have a 
harmonious and continuing relationship1. Trade Union represents its 
members in negotiations with employers or government which may result 
in collective agreement2. Most of the issues negotiated deals on the wages, 
welfare and working conditions of workers3. Although base on the 
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interest of workers and employers, it is not all conflicts that result in 
industrial actions but on the failure of the parties to resolve any issue 
arising from the conflict may lead to trade dispute4. Trade Union 
encounters conflicts in workplace. Nigerian laws have provided legal, 
institutional and administrative mechanisms for the resolution of trade 
disputes in industrial relations in Nigeria. 
One of the aims of industrial relations is to maintain production efficiency 
as workers desire good working conditions. Industrial disputes have been 
found to be inevitable in both formal and informal sectors of Nigeria. It is 
evident that employment and non-employment issues are the major 
problem responsible for the industrial disputes in Nigeria. It is clear that 
unresolved conflicts of interest between employer and employee would 
lead to industrial dispute. It is necessary that parties to dispute resolve it 
through the various legal forms and mechanism as provided by the law. 
 
What is Trade Dispute 
Disputes between employers and employees in industrial relations are 
common. The principal legislation governing trade dispute in Nigeria is 
the Trade Dispute Act. In the case of National Union of Road Transport 
Workers v Ogbode5 Justice Niki Tobi as he then was in the context of section 
47 (1) of the Trade Dispute Act,6 the judge stated that the phrase “trade 
dispute” conveys the element of disagreement which must affect trade, 
meaning an occupation of employment as a means of procuring 
livelihood.  That a trade dispute may be in contemplation or may have 
already been in existence when the dispute is impending, it could be seen 
to be contemplated or likely to occur or on the other hand a trade dispute 
may exist whenever there is a difference between the parties.7 
Section 48 of the Trade Dispute Act8 defined “Trade Dispute as” any 
dispute between employers and workers or between workers and 
workers, which is connected with the employment or non-employment or 
the terms of employment and physical conditions of work of any person. 

                                                 
4
 O. A Orifowomo and M A O Ashiru, Settlement of Trade Dispute: Nigeria’s Labour Court in 

Perspective   
   (2015) 37 Journal of Law, Policy and Globalization, 152. 
5
 (1998) 2 NWLR (Pt 537) 189 CA. The analysis of Justice Nike Tobi as he then was at the Court of 

Appeal on the Meaning of Trade Dispute in reference to S. 47(1) of the Trade Dispute Act 1976 
6
 Trade Dispute Act, Cap 432, No 7 of 1976 S. 47(1) 

7
 Trade Union Act, of 1973 S. 55 

8
 Trade Disputes Act Cap T8 LFN 2004 S.48(1), Section 51 of Trade Unions Act 1973 
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Section 54 of the National Industrial Court Act9 defined it as to mean “any 
dispute between employers and employees, including disputes between 
their respective organizations and federations which is connected with: 

a. The employment or non-employment of any person 
b. Terms of employment and physical conditions of work of any 

person 
c. The conclusion or variation of a collective agreement and 
d. An alleged dispute10. 

 
In the case of National Union of Road Transport Workers vs. Ogbodo11 the 
Court in this case defined the word “dispute”, the court was of the view 
that dispute means to make a subject of argument, to contend for to 
oppose by argument; or to call in question. It also means an argument or 
quarrel.  It was also stated in the case that for there to be a dispute, there 
must be some basic ingredients such as: 

a. There must be a dispute 
b. The dispute must involve a trade and it must be between 

employers and workers or workers and workers 
c. The dispute must be connected with the employment or non-

employment in terms of employment or physical condition of 
work of any person12. 

The Court in Ogbodo’s13” case stated that the dispute must involve trade 
which invokes the conciliation and arbitration jurisdiction provided in the 
Trade Dispute Act14.  This occurs on the prove of basic elements or 
dimensions which are the subject matter, which incorporate the 
employment and non-employment, terms of employment, conditions of 
work of any person and proper parties15 which shall be considered 
distinctively below: 

                                                 
9
 National Industrial Court Act 2006 S. 54; Act No 1, 2006 published in the Federal Republic of 

Nigeria  
   Gazette No 38 Vol 93 of 16

th
 June 2006,which came into force on the 14

th
 of June, 2006 

10
 The definition is as contained in S. 48(1) of the Trade Dispute Act Cap T8, LFN 2004 

11
 (1998) 2 NWLR (Pt 537) 189, This principle was also adopted in a later reported case of N.N.B 

Plc v. 
    Osoh (2001) 3 NWLR (pt 729) 232; Apena v. NUPPPP (2003) 8 NWLR (pt 822) 426  
12

 Ibid. 
13

 (1998) 2 NWLR (pt 537) 189 CA. 
14

 Cap T8 LFN 2004; O O Orifowom and M A O Ashiru, ‘Settlement of Trade Disputes: Nigeria’s 
Labour  Court in Perspectives (2015) 37 Journal of Law, Policy and Globalization, 152. 
15

 New Nigerian Bank Plc v. Osoh (2001) 13 NWLR (pt 729)232; A Emiola, Nigerian Labour Law  
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a. Subject Matter of Trade Dispute:  The subject matter of Trade Dispute 
incorporates employment or non-employment or terms of employment or 
the conditions of work of any person. The employment or non-
employment of a person has to be connected with the initial engagement 
or continued employment or the re-instatement of any person16. This 
means that the dispute must be connected with the employment of the 
person or continue in such employment17. In the case of Iron and Steel 
Senior Staff Association v. Management of Critical Hope Nigeria Limited,18 this 
case which arose from a number of awards by the Industrial Arbitration 
Panel. The claim of the appellant was for non-payment of redundancy 
benefit, the National Industrial Court held that it had jurisdiction over the 
case as the matter was a trade dispute within the Trade Dispute Act 1976 
and it was irrelevant that the person affected left the employment of the 
respondent. The Court further held that once the association had taken the 
issue of redundancy payment with the employer and the parties were not 
in accord, there was valid trade dispute which can be the subject of an 
action before the Court. 
 
Terms of contract mostly cover express or implied terms in a contract 
concerning wages, hours of work, holidays with pay, sickness benefits 
grading, promotion and mode of dismissals.  This includes existing terms 
or right but also negotiated future rights.  This may include an agreement 
of workers to join a particular trade union.19 In conditions of work, it has 
been accepted to include safety and physical conditions under which a 
workman works.20  Though there is no clear interpretation judicially on 
conditions of work of workmen as the legislative made a distinction 
between the expressions by using both separately as terms of employment 
to be distinct from conditions of work.21 
 

                                                                                                                                     
     (4

th
 edn: Emiola Publisher Limited 2008) 517 

16
 O V C Okene, Labour Law in Nigeria’ The Law of work (Claxton and Derrick Limited 2012) 294; A 

   Emiola Nigerian Labour Law (Emiola’s Publishers Limited 2008) 518 
17

 Ibid. 
18

 (1978) NIC LR 192 
19

 A Emiola, “Nigerian Labour Law (Emiola Publishers Limited 2008) 518; Anigboro & Ors vs. Sea  
    Trucks Limited (1995) 6 NWLR (pt 399) 35, Agbai & Ors. v. Okabne & Ors (1991) 7 NWLR (Pt 
    204) 391. 
20

 This includes health, welfare and other facilities that makes the comfort of the worker 
21

 O V C Okene, ‘Labour Law in Nigeria: The Law of work (Claxton and Derrick Limited 2012) 295 
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b. Parties to Trade Dispute:  For any issue or matter to be seen as a trade 
dispute, it must involve two or more parties.  These parties are employers 
and workers or  workers and workers22.  A worker has been defined 
as any member of public service of  the federation of a state or an 
individual (other than a member of any such public service) who has 
entered into a contract with an employer, whether the contract is for 
manual labour, clerical work or otherwise, expressed or implied, oral or in 
writing or whether it is a contract personally to execute any work or a 
contract of apprenticeship23. 
 
An employer means “any person who has entered into a contract of 
employment to employ any other person as a worker either for himself or 
for the service of any other person and includes the agent, manager or 
factor of the first mentioned person and the personal representatives of a 
deceased employer24. That an employee or worker has been dismissed is 
not the bases to refuse to regard the worker as an employee as his re-
instatement may well be the cause of a legitimate trade dispute25. 
 
Purpose of Trade Dispute 
One of the fundamental objectives of a trade dispute must be to promote 
the interests of the workers concerned. The object of any trade dispute 
must be that of genuine trade interest and even then, the dispute may not 
come within the protection of the Act unless the dispute is actual, 
impending or probable26. 
The dispute must be in furtherance of the lawful interest of the workers as 
was held in the case of Isaac Jeje vs. Kasumu Kadiri27 where the court held 
that in the circumstance where the purpose is not legitimate, the workers 
will lose the legal shield provided by the Act.   
 

                                                 
22

 Apena v National Union of Printing Publishing and Paper Products (2003) 8 NWLR (pt 837) 382 
23

 Trade Union and Labour Relations Act 1974, Section 30, S. 54 of the Trade Union Act, Cap T14 
LFN 
     2004, S. 53 Ordinance, No 46 of 1957  
24

 Labour Act, Cap L1 LFN 2004, s 91; Onumalabi v N.N.P.C (1943) AC 166 at 169. 
25

 Trade Union Act Cap T14 LFN 2004, s 42 (1) (c) 
26

 Benis Brewery Co. Ltd v. Hogan (1945) 2 All E.R 570; Henley vs. Thornton (1957) A Emiola, 
‘Nigeria 
     Labour Law (Emiola’s Publisher Limited 4

th
 edition 2008) 524 

27
 (1987) 4 NWLR (pt 65) 460 
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Mechanisms for the Settlement of Trade Dispute 
 Parties have every opportunity to settle any dispute that may arise. In the 
case of N.U.R.T.W. vs. Ogbodo28, the court held that for parties to take 
benefit of the facilities provided for under the Act, there must be a 
collective agreement which must have been deposited in the ministry.  It 
is not necessary that parties must go through all the necessary procedures 
as provided by the Act to settle any dispute29. The following are the 
different procedures of settling disputes by parties. 
 
Settlement by Parties (Grievance Procedure) 
By the provisions of the Act30, parties to a trade dispute are at liberty to 
settle any dispute either by the means stated in the collective agreement31.  
These could be by negotiations, or other procedure as contained in the 
collective agreement. Parties are to enter into collective agreement which 
states the procedures by which disputes are to be settled. The agreements 
are to be deposited with the Minister for Labour and Productivity32. The 
grievance procedure in basically established by the collective agreement 
and there are instances where employers lays down a dispute procedure 
as part of the working rules by the management33.  This procedure 
provided by the collective agreement is imposed on the parties by 
themselves without the interference of a third party. 
 
Mediation 
The parties upon the failure of the internal resolution by the parties, the 
parties are to within seven days resolve the dispute on the presidency of a 
mediator as mutually agreed by the parties.34 The parties can represent 
themselves or by their representatives35. A trade dispute can be 

                                                 
28

 (1998) 2 NWLR (pt 837) 189; NNB Plc v Osolo (2001) 13 NWLR (pt 729) 232 
29

 Kannike Lukman Kale, ‘An examination of Laws and procedures Regulating Trade Dispute in 
Nigeria 
    Thesis submitted to Faculty of Law, University of Illorin, May 2011 
30

 Trade Dispute Act 2004, s 4(1) 
31

 Ibid. 
32

 Ibid, s 3(1) (a) and (b) 
33

 I N E Worugji, ‘Settlement of Trade Dispute under the Nigerian Labour Law: The Missing Link 
(2003) 6 University of Maidugari Law Journal, 14; O V. C Okene, ‘Mechanism for Resolution of 
Labour Disputes in Nigeria: A critique (2010) 3 (2) Kogi State University B1-annual Journal of 
Public Law, 47. 
34

 Trade Dispute Act Cap T8 LFN 2004, s 4(2) 
35

 Ibid, s 4(2) 



The Journal of Law and Policy      Volume 2, Issue 3, 2022 
 

262 
 

apprehended by the minister in which case, the minister can inform the 
parties or their representatives of his apprehension and of the steps he 
proposes to take for the purpose of resolving the dispute36.  Where the 
dispute cannot be settled within seven days from the date of appointment 
of the mediator, the dispute shall be reported to the minister in writing 
within three days of the end of the seven days37. The report shall disclose 
the points on which the parties disagree and describe the steps already 
taken by the parties to reach a settlement38.  
 It is important to note that on the requirement of the parties to agree on 
the appointment of a mediator may be difficult because which of the 
parties will recommend, the relationship of the parties and the mediator, 
how can the parties appoint an independent mediator that will balance 
the interest of the parties without any form of bias. The minister has the 
right to apprehend a trade dispute39, by stepping in, the minister informs 
the parties in writing of his proposition to take several steps in settling its 
dispute which includes the appointment of a conciliator, reference to the 
Industrial Arbitration Panel or Board of Inquiring40 and National 
Industrial Court. 
 
Settlement by Conciliation 
The Minister has the power under the Act to appoint a fit person to act as 
conciliator for the purpose of effecting a settlement of the dispute41.  The 
conciliator has the responsibility to inquire into the causes and 
circumstances of the dispute and by negotiating with the parties 
endeavour to bring about a settlement42. A person appointed as conciliator 
has seven days within which to settle the dispute, where the dispute is 
settled within the specified days, the conciliator is to furnish to the 
minister a memorandum of the terms of the settlement signed by the 
representatives of the parties and from the date on which the 
memorandum is signed (or such earlier or later date as may be specified 

                                                 
36

 Ibid, s 5(1) 
37

 Ibid, s 6(1) 
38

 Ibid, s 6 (2) 
39

 Trade Dispute Act Cap T8 LFN 2004 S. 5(2)(a)(b) and (c); The Minister to apprehend a trade 
dispute means to understand and or to recognize the trade dispute. The Minister power in 
apprehend a trade dispute and deal with it through the steps as listed in the section.        
40

 Trade Dispute Act Cap T8 LFN 2004, s 33 (1) and (2) 
41

 Ibid, s 8 (1) 
42

 Ibid, s 8 (2)s 
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therein) the terms recorded herein shall be binding on the employers and 
workers to whom those terms relate43.  
 Any breach by any person or party of the terms as contained in the 
memorandum is an offence and is punishable on connection with fine of 
N200 and in the case of an employer or an organization representing 
employers a fine of N200044. It is very dramatic for an option of fine of 
N200 for workers and N2000 for employers at this present dynamic 
society in this 21st century. This option of fine does not have any effect at 
this present-day society when we have multinationals that controls over 
billions of dollars.  This calls for a review of our laws.  Employers like 
Chevron, Shell, Total, Elf etc, and these options of fine may not make any 
meaning to them since they are capable of settling the fine whenever the 
breach of it will always be to their advantage. 
 
In a case the conciliator is unable to reach settlement, within seven days of 
his appointment, or where the conciliator is satisfied that he will not be 
able to reach negotiation or settle the parties the conciliator must report to 
the minister45 who is to refer the dispute to Industrial Arbitration Panel. 
This method is of statutory method by which the parties are compelled to 
adhere to.  The conciliator is unknown to the parties, and the “fit” person 
is as to the “wills” of the minister as the law did not make any statutory 
definition as to a “fit” person to be appointed as conciliator.  This indeed 
is one of the challenges of dispute settlement on the parties by 
conciliation. 
 
Settlement by Industrial Arbitration Panel 
The Minister is duly bound by the Act46 to refer the dispute to Industrial 
arbitration Panel within fourteen days of the receipt of the report of the 
conciliator.47  The Industrial Arbitration Panel consist of a chairman and a 
vice chairman and ten other members, at least two must represent the 
interests of employers while at least two must represent the interests of 
workers.48 
An Arbitration Panel may consist of the following which are: 

                                                 
43

 Trade Dispute act 2004 Cap T8 LFN 2004 S.8 (3) 
44

 Ibid, s 8 (4). 
45

 Ibid, s 8 (5). 
46

 Ibid, s 9 (1);  
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 Ibid. 
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a. A sole arbitrator selected from among the members of the Panel by 
the Chairman of the Industrial Arbitration Panel.49 

b. A single arbitrator selected among the members of the Panel by the 
Chairman and assisted by assessor50 and 

c. One or more arbitrators nominated by or on behalf of the 
employers concerned and an equal number of arbitrators 
nominated by or on behalf of the workers concerned, all 
nomination being made from among the members of the panel and 
prescribed over by the chairman or vice chairman.51 

 
An Arbitration Panel is to make its award within 21 days of being 
constituted or such other period or extension as the minister may permit 
in any particular case52.  The award of the Panel shall be sent to the 
minister, on receipt of the award from the arbitration tribunal, the 
minister may cause it to be given to the parties or their representatives 
and to be published in such other manner as the minister may think fit by 
setting out the award in a notice or specifying the time not being more 
than seven days from the publication of the notice) within which the 
manner in which notice of objection to the award may be given to the 
Minister by or on behalf of either party to the dispute and excepts where 
notice of objection to the award is given within the time in the manner so 
specified by one or both of the parties.  
The award will be confirmed by the minister.53 Where the minister 
considers the award not to be desirable, the minister can on his own 
volition send the award back to the tribunal for reconsideration54.  In view 
of the subject matter to the dispute, the chairman of the panel can 
constitute an arbitration tribunal in accordance Section 4, a – c of the Trade 
Dispute Act55 either by a sole arbitrator, single arbitrator or more 
arbitrators nominated on behalf of the employers.56 
Apart from the National Industrial Court, Arbitration is another method 
whereby the decision or award is legally binding on the parties.  The 

                                                 
49

 Ibid, s 9  
50

 Trade Dispute Act Cap T8 LFN 2004 
51

 Ibid. 
52

 Ibid, s 13 
53

 Ibid, s 13 (2) (a) – (c) 
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 Trade Dispute Act Cap T8 LFN 2004 
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award is also enforceable.  It cannot be used against third parties that are not 
part of the agreement.  Most disputes can be resolved through arbitration 
except cases such as injunctive relief, matters that may result to imposition of 
fine or imprisonment or matrimonial matters57. The panel is not a court and it 
is not bound by previous decisions, the consequence of which does not allow 
for predictability and certainty in the proceedings thereby leading to different 
decisions on the same sets of fact.  This problem of lack of precedent may 
lead to the parties not having the trust on the panel as the right machinery for 
resolving their disputes58.  
 
National Industrial Court 
The National Industrial Court is conferred with the jurisdiction on the 
settlement of trade disputes, interpretation of collective agreements and 
maters connected therewith.59  The establishment of the National Industrial 
Court Act repealed part 11 of the Trade Dispute Act.  Section 7 of the 
National Industrial Act60 provides for the jurisdiction in Civil Matters and 
case related to labour trade unions and Industrial relations, environment, 
conditions of work health, safety and welfare of the workforce61. 
 
The National Industrial Court is conferred with the duty to the interpretation 
of collective agreement on application of the minister or any party to the 
collective agreement applies for.  The National Industrial Court shall 
determine any dispute referred to it within 30 working days from the day it 
begins to consider such trade dispute and any appeal on questions of 
fundamental right as in Chapter IV of the Constitution of the Federal 
Republic of Nigeria 1999 shall lie as of right to the Court of Appeal62.  An 
appeal from the decisions of the Industrial Arbitration Panel shall lie as of 
right to the court in matters of dispute conferred upon by Section 22 of the 
Trade Dispute Act63. 

 
 

                                                 
57

 K L Kale, ‘An Examination of Laws and Procedure Regulating Trade Dispute in Nigeria Project 
submitted to Faculty of Law, University of Illorin, May 2011 
58

 Ibid. 
59

 Trade Dispute Act Cap LFN 2004, S. 20 (1) 
60

 National Industrial Act 2006, S. 7 
61
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62

 Trade Dispute Act Cap T8 2004 S. 21 (2) and (3); The Constitution of the Federal Republic of 
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The Journal of Law and Policy      Volume 2, Issue 3, 2022 
 

266 
 

Board of Inquiry 
The Minister may cause inquiry to be made into the causes and 
circumstances of the dispute and if he thinks fit, may refer any matter 
appearing to him to be connected with or relevant to the dispute to a 
board of inquiry appointed for the purpose by the minister.   
The board shall inquire into the matter referred to it and report thereon to 
the minister in cases where dispute exists or apprehended64.  It is also 
within the power of the minister to refer any other matter connected with 
industrial conditions in Nigeria to a board of inquiry appointed for such 
purpose and the board shall report back to the minister65. The board of 
inquiry is consisting of the chairman and other persons as the minister 
may think fit66.  The board of enquiry shall forthwith submit a report to 
the minister whether interim or minority report which the minister may 
cause to be published in any manner the minister thinks fit on the 
information obtained or conclusions reached by the board of inquiry in 
the cause of the inquiry67. 
 
Collective Bargaining and Collective Agreement 
Collective bargaining and collective agreement are of two segments.  The 
process of negotiations and the conclusion which may be put into writing 
as the collective agreement.68 Section 91 of the Labour Act69 defined 
collective bargaining “as the process of arriving or attempting to arrive at 
a collective agreement.  Strike is an integral to the system of collective 
bargaining.70  The law has always provided a framework to encourage, 
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promote and assist meaningful collective bargaining.  Employees are a 
vital component of the collective bargaining machinery.71 
The major purpose of collective bargaining is to settle the terms and 
conditions of employment.72  Most workers have resorted to several 
industrial actions because of the short fall on the improvements on the 
conditions and welfare of workers. The parties to collective bargaining 
provide the various mechanisms on how any arising dispute could be 
settled73.  The right to bargain collectively stems from the principle of 
freedom of association and the right to organize. By engaging in collective 
bargaining with management, organized labour seeks to give effect to its 
legitimate expectations that wages and other conditions of work should be 
such as to guarantee a stable and adequate forms of existence and as to be 
compatible with the physical integrity and moral dignity of the 
individuals and jobs should be secured. 
 
Once parties cannot settle the end of it, it is to engage in industrial actions.  
An industrial action such as strike provides the bargaining power to drive 
meaning and fair collective bargaining.74  Collective bargaining process is 
focused basically on wages, working hours, fringe benefits, job security, 
safety and other matters relating to working conditions. It fulfils several 
functions in industrial relations.75 
 
The inequalities in the employment relationship are to some extent 
levelled out by workers joining together into trade unions who can then 
negotiate with employers on equal terms.76  There is always a collective 
interest since the negotiations are for the benefit of several employers 
where collective bargaining is not for one employer but for several 
collective interests which become a feature for both parties in the 
bargaining process.77  In collective bargaining certain essential conditions 

                                                 
71

 E E Uvieghara, Labour Law in Nigeria (Malthouse Press Limited 2001) 389. 
72

 O V C Okene and B C Edie Amadi, ‘The Objective of Collective Bargaining in Nigeria: A Note 
(2014) 6 (1) Port Harcourt Law Journal, 321. 
73

 F C Nwoke, ‘Rethinking the Enforceability of College Agreement in Nigeria’ (2000) 4 (4) 
Modern Practice Journal of Finance and Investment Law, 372. 
74

 E A Oji and O D Amucheazi, ‘Employment and Labour Law in Nigeria (Mbeyi and Associates 
(Nig) Ltd 2015) 212-216. 
75

 M Sergeant, Employment Law (Pearson Education Limited 2003) 436 
76

 E A Oji and O D Amucheazi, ‘Employment and Labour Law in Nigeria (Mbeyi and Associates 
(Nig) Ltd 2015) 212-216. 
77

 Ibid. 



The Journal of Law and Policy      Volume 2, Issue 3, 2022 
 

268 
 

need to be satisfied, such as the existence of the freedom of association and a 
labour law system. The beneficiaries of collective bargaining are in daily 
contact with each other, negotiation take place in the back ground of a 
continuing relationship which ultimately motivates the parties to resolve the 
specific issues.78 
 

Section 48 of the Trade Dispute Act79 defined collective agreement as any 
agreement in writing for the settlement of disputes and relating to terms of 
employment and physical condition of work conclude between an employer, 
a group of employers or organizations representing workers or the duly 
appointed representative of any body of workers or the other hand. The 
writer shall in this paper consider collective bargaining and agreement in the 
private and public sector and the enforceability of the agreements. 
 

Private Sector 
In the private sector, parties which include labours and management draw 
out procedural agreements which determine the matters to negotiate for80.  
This dispute can be settled through the National Joint Industrial Council81 or 
Joint Negotiation Council and such cases that can within the management 
and the representative of labour.  The Wages Board and Industrial Councils 
established under the Boards and Industrial Council Act 200482 is also vested 
with such jurisdiction. 
 

The Industrial wages board consists of independent member, employers and 
workers representatives. Collective bargaining can be done through the 
National Wages Board for the Federation or the Area Minimum Wages 
Committee for the state83.  There are matters which can be discussed and 
settled easily by the parties without any reference to the board. It is the 
relative bargaining strength of the parties that determines items for 
negotiation and those for discussion.  Mostly issues concerning wages, the 
major fringe benefits, working hours etc may be negotiated through the 
National Joint Industrial Council84. 
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In other to promote cooperation in labour matters among unions, the 
industrial bargaining will prevent the unfair exploitations of a weak 
employer by a powerful union, making uniform conditions of service in 
industry will lead not only to an equitable system of remunerations for all 
employees in the industry but will also contribute towards the 
maintenances of stable and reasonably contended labour force on the 
hope of economic growth85.  
 
Public Sector  
Both the state and federal government have continued to set aside 
collective bargaining, and to give wages award to score points in spite of 
its commitment to the ILO convention 98 to freely bargain with workers.  
The state or the government in the course of regulating wages and 
employment terms and conditions revert to the use of wage 
commissions86.  Wage Commissions may not be active which affects the 
existing collective bargaining arrangement in the public sector.  This has 
made the bargaining process to be weak and ineffective. 
The establishment of an Industrial Wages Board Act provides for the 
setting up of the National Wages Board and an Area Minimum Wages 
Committee in each state of the Federation87.  The main purpose of these 
boards was to regulate wages, in states and federations depending on the 
grade level.   
 
Enforceability of Collective Agreement 
There has been diverse argument by scholars as to the enforceability of 
collective agreement in Nigerian Court. The question, whether collective 
agreement forms part of contract of employment has been very 
controversial. By the definition of collective agreement under the Trade 
Dispute Act88, it is an agreement in writing relating to terms of 
employment and physical condition of work concluded between an 
employer, a group of employers or one or more organization 
representative of employers on the other hand and more or more 
organization, representative of workers or the lawfully appointed 
representative or anybody of workers on the other hand.  
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Section 3 of the Trade Dispute Act89further stated that such collective 
agreement shall be deposited of not less than three copies of the agreement 
with the minister and Section 3 (3)(1) of the Trade Dispute Act90 states that 
upon depositing the copies of the agreement, the agreement shall remain 
binding on the employers and workers to whom they relate.  The word 
„binding‟ means any of the parties can take legal action against each other but 
can the agreement be enforceable. 
Several scholars and jurist such as O Kahn-Freud91 has argued that collective 
bargaining cannot be enforced by court because they are not contracts in the 
legal sense of it.  The writer shall consider several theories in determining the 
enforceability of collective agreement. 
 
The Agency Theory 
This theory postulates that the trade union or its officials negotiates on behalf 
of its members or employees. That is the union act as the agent of the 
workers.  For this reason, an agency relationship exist between the officials of 
the union and any other person appointed for the purpose of negotiating 
with the employer or a group of them and any resolution arising there from 
will have an effect on the contract of employment92.  In the case of Edward v. 
Skyways Ltd93 the Court held that the terms as negotiated forms and applied 
to individual contract of employment. Also in the case of Heaton Transport 
Limited vs. TGWN94 the Court held that by the action of trade unions, an 
approval has already been given to their officials on the basis that the union 
acts as agent of its member.  A contrary decision was held in the case of 
Burton Group Limited vs. Smith95 where the employment Appeal Tribunal 
dismissed the fact that agency relationship arising solely by virtue of trade 
union membership. The Court held that agency does not stem from the mere 
fact that the union representatives have agreed to the arrangements but any 
agency must be derived from particular facts of the case and does not arise 
automatically from the relationship of union and member. 
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The Representative Theory 
Workers can be represented by a group of persons appointed by the workers 
or trade union. In Nelson Wollet v Post Office96, the Lord Justice Brown was of 
the view that the basis of good relations involving a state industry or national 
agreements is predicated on the collective agreement being regarded by all as 
binding.  This principle of primacy over collective agreement was confirmed 
in the case of Land and Wilson vs. West Yorkshie Metropolitan Country Council.97 
This further shows that non-union members will be bound by the agreement 
if they accept individual contract of employment.  Apart being employed by 
the agreement, the terms will not bound non-union members. Though this 
theory has also been criticised by several scholars.  Drake98 in his view argued 
that the process needs to draw distinction not found in practice between 
terms and conditions of employees who are union members and employee 
who are non-union members. 
 
In most cases in Nigeria, the Common Law principle was followed as to the 
fact whether the contract of employment is strictly the affairs of the employer 
and the workers99.  
From the point of privity of contract, the trade unions are never part of the 
contract of agreement though they negotiate for and on behalf of the workers 
but once the resolution of the negotiation are brought into existence by the act 
or conduct of the parties, such acts may be governed by collective 
agreement100. These terms may also be incorporated into individual contract 
of employment where the parties intend to so do.101 Incorporation in respect 
to collective agreement is made part of the contract of employment in order 
that it may have legal effect102.  These incorporations could be either express 
incorporation, implied incorporation and incorporation by statutes as will be 
considered in this paper. 

                                                 
96

  (1978) 1 RLR 548. 
97

  (1979) 1 CR 452. 
98

  C D Drake, Labour Law (3
rd

 edn, London: Sweet and Maxwell, 1981) 9; F C Nwoke, ‘Rethinking 
the Enforceability of Collective Agreement in Nigeria (2000) 4 (4) Modern Practice Journal of 
Finance and Investment Law; O V C Okene, Labour Law in Nigeria: The Law of Work (Claxton and 
Derrick Limited 2012) 220.      
99

 F C Nwoke, ‘Rethinking the Enforceability of Collective Agreement in Nigeria (2000) 4 (4) 
Modern Practice Journal of Finance and Investment Law; O V C Okene, ‘Labour Law in Nigeria: 
The Law of Work (Claxton and Derrick Limited 2012) 220.      
100

 Ibid. 
101

 Ibid.    
102

 Ibid; O V C Okene, 219-223 



The Journal of Law and Policy      Volume 2, Issue 3, 2022 
 

272 
 

(a) Express Incorporation – in the case of National Coal Board v Gallay103 
the Court held that collective agreement which provided that colliery 
disputes would work „such days or part days‟ in each week as may 
reasonably be required by the employer could be regarded as being part 
of the individual contract of employment because the contracts of the 
deputies referred to the collective agreement as being the source of the 
terms of their contract.  Similarly, in Camden Exhibition and Display Limited 
vs. Lynnot,104 the Court found that a rule forbidding overtime bans 
contained in a collective agreement to which a written statement referred 
had become part of the contract of employment. Also, in the case of 
Robertson vs. British Gas Corporation105 the Court held that the employee‟s 
letter of appointment was a binding contract which entitled him to an 
incentive bonus scheme.  The collective agreement had no legal force as 
between the signatories; it was incorporated into the employee‟s contract.   
 
This principle was also enunciated in the case of The Registered Trustees of 
the Planned Parenthood Federation of Nigeria &Anor v Dr. Jimmy Shogbola106 in 
this case the courts set out the steps to follow in determining the principle 
of incorporating the contract of employment whether it be express or 
implied.  It is necessary to note that once collective agreements are 
incorporated into the individual contract of employment, they form part 
of that contract and cannot be unilaterally altered.107 
 
(b) Implied Incorporation – Terms of collective agreement may 
impliedly be incorporated into the individual contract of employment.108  
The terms which must be incorporated must be in accordance with the 
intentions of the parties and not contrary to the express terms of the 
contract.109 Generally, in Nigeria, the Court is against the principle of 
implied incorporation except such terms have been expressly 
incorporated.  Following the decisions in the case of Luxor (Eastbourne) Ltd 
v Cooper110and the case of Shirlaw v Southern Founderies111for the term of 
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collective agreement to be implied it must be reasonable and each case is 
depending on the facts and circumstances of the case.112 
The Supreme Court in the case of Ihezukwu vs. University of Jos.113  The 
Court in its wisdom opined that a contract of employment must be 
construed in accordance with the express terms and no term is to be 
implied where its effect will be to alter the provision of the contract. This 
is because implied terms merely compliment the express provisions of the 
contract but cannot override them. 
 
c) Incorporation by Statute – Most statutes structure the patterns of 
collective agreement or issues that can be governed by the terms of 
collective agreement. This shows that the incorporation of terms of 
collective agreement is effected by the statutes. 
Section 23 (2) of the Trade Unions Act114 prohibits the court from 
entertaining any legal proceeding instituted for the purpose of directly 
enforcing “any agreement such that every party thereto is one or other of 
the following, that is a trade union, a federation of trade unions or the 
central labour organization. Where there is any collective agreement 
between two separate unions, such agreement will be binding and 
enforceable between them. 
By Section 3(3) of the Trade Dispute Act115, collective agreement for the 
settlement of trade disputes may be enforceable if copies of such 
agreements had been deposited with the minister and the minister had 
made order for the provisions of the agreements or any part thereof to be 
binding on the employers or workers to whom they relate.116 It will be 
interesting to note that the National Industrial Court by the third 
alteration to the 1999 constitution now regards collective agreements as 
binding and enforceable by the parties to it, irrespective of the fact 
whether or not it is incorporated into the employees contract of 
employment, the important thing is that once any party can show that he 

                                                                                                                                     
111

 (1939) 3 KB 206. 
112

 See O’Brien v. Associated Fine Alarms Ltd (1968) 1 WLR 1961 
113

 (1990) 4 NWLR (PT 146) 600   
114

  Cap T14 LFN 2004 
115

 Cap T8 LFN 2004 
116

  E A Oji and O D Amucheazi, Employment and Labour Law in Nigeria (Mbeyi and Associates 
(Nig) Limited 2015), 230 -237. 



The Journal of Law and Policy      Volume 2, Issue 3, 2022 
 

274 
 

is a member and a signatory of a trade union to the collective 
agreement.117  
Nigeria has ratified the Right to organize and collective bargaining 
convention 1949 (No 98) which recognized collective agreements as valid 
and binding.  Collective agreement provides methods by which disputes 
between the parties will be settled. Collective agreements limit the 
settlement of disputes through trade action such agreement have the effect 
of guaranteeing industrial peace for the duration of the agreement118.  One 
of the fundamental objectives of trade unions is to replace terms and 
conditions of employment by individual agreement with collective 
bargaining. It creates some forms of balance of power between the 
bargaining strength of the individual and the employer.119 
 
Conclusion 
It is difficult to have any organization without workers asking for a better 
package, welfare, wages and improved salary. The process of dispute 
settlement promotes harmony. The interest of all trade unions is the 
welfare of its members. Any breach of collective agreement leads to trade 
dispute. Despite these entire mechanisms, trade dispute is a common 
occurrence in industrial sector. Most employers find it difficult to engage 
in settlement they seem not to be in their interest. The writer found out 
that despite all these mechanism as statutorily provided, some 
organizations don‟t seem to adhere strictly to any of the procedures. Even 
as though, it is not necessary the parties must go through all the 
procedures. The worst scenario is the dispute involving any arm of the 
government. Most government institutions are not objective, sincere and 
resolute in settlement of trade dispute. The dispute resolution machinery 
has increasingly failed to bring about timely agreements and reduce of 
workers lost due to work stoppages. Parties to trade dispute are enjoined 
to seek resolution of the dispute. 
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Recommendations 
1.   There should be regular meetings or interactive forums between 

the employers and employees where they can table issues and 
challenges in their workplace in both private and public sector. 

 
2.  Unions in any organization should adopt any of the mechanism 

that is easier and best for the settlement of trade dispute and 
should be reflected in the collective agreement. 

 
3.  There should be reasonable time frame in which any of the dispute 

mechanism can apply. 
 
4.  There can be established Industrial Relations Commission. 
 
5.  Government Influence in the Settlement of trade dispute should be 

controlled. 
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A JURISPRUDENTIAL ANALYSIS OF NATIONAL 
SECURITY AND RULE OF LAW IN NIGERIA 
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Abstract 
The rule of law and national security are Siamese twins that are 
interrelatedly linked to each other. Ensuring total submission to 
the rule of law can only be achieved within a polity where public 
order thrives and preservation of national security are best 
sustained within a society in which the rule of law is preeminent. 
Adherence to the rule of law principle and preservation of national 
security are two indispensable elements for any democratic 
civilization which are too often ignored and the preservation of 
national security too often breached. This research examines the 
roles and attitudes of national institutions, especially the courts, in 
deciding the balance on the operation of the rule of law and the 
exigencies of preserving the security of the nation. The doctrinal 
research methodology was adopted and qualitative analysis of both 
primary and secondary research materials were explored. The 
inconsistent pattern in judicial decisions while resolving the 
conflict between the rule of law and national security were 
highlighted thus deepening the uncertainty of case laws on the 
subject matter. In conclusion, the need for recognized judicial 
principles were noted to act as guiding factors for the co-existence 
of the rule of law and national security. 

 
Key words: Rule of Law, National Security, Social Contract. 
 
Introduction 
The rule of law and its principles are central to the sustainability of 
democratic societies worldwide. It has been a remarkable feature in 
developing the legal & constitutional framework of countries. It is no 
gainsaying that the rule of law doctrine is pervasive in the normative set-
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up of any constitutional democracy and indeed a central theme in the 
governance of many nations, both developed and developing climes.1 
However, one of the topical issues confronting nations across the world, 
particularly developing democracies, is the onerous responsibility of the 
government to safeguard national security while respecting the rule of 
law. Therefore, there is an urgent need for the re-examination of the 
adherence to the rule of law whilst evaluating the legal basis of 
galvanising efforts to preserve national security.  
The concept of rule of law is a widely recognized idea but with no 
universally accepted definition. As popularly posited, the rule of law 
doctrine connotes the supreme authority of the law over all the actions of 
government and individuals. In other words, the actions of both the 
government and citizens are evaluated according to the laid down 
precincts of the law that is binding over all persons within the state.  
The acceptance and enforcement of the concepts and principles of rule of 
law in Nigeria are increasingly threatened by series of imminent factors 
such as the executive arbitrariness, willful disobedience to the law and 
judicial orders; and the unbated incidence of crisis embedded deeply into 
the fabrics of the nation‟s peaceful co-existence. The source of this issue is 
the misunderstanding that pervades practical issues relating to the 
enforcement of the rule of law, especially as it relates to other public issues 
of National Security. Hence, there continues to be a misunderstanding as 
to the possibility of conflicts between the enforcement of the rule of law 
and the exigencies of National Security.  
In the same vein, several legal problems have been created as to the nature 
and efficacy of judicial orders. In other words, compliance to judicial 
orders can be waived or overridden by the other public issues like 
National Security. Hence, there have been several debates as to whether 
the president or governor, in any case, can opt to ignore judicial 
injunctions/orders and justify the same under the auspices of National 
Security.  
 
Also, arguments abound that the preservation of national security ought 
to be executed within the confines and procedure of the rule of law. That 
is, a school of legal philosophy has argued that the rule of law doctrine 
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cannot be subjected to anything, rather the justifiability of other legal 
issues or interest flows from its conformity with its principles. Hence, the 
safeguard of National Security and other sundry governmental 
responsibility must be carried out within the dictated procedure of the 
rule of law. Another school of thinking, on the other hand, has emerged 
stating that when an issue threatens national existence and could sabotage 
the overall interest of the public, individual rights and freedom can be 
constrained or banned to the degree that the overall public interest is 
protected. Hence, they argued that the government can breach the rights 
of persons in the course of safeguarding National Security.  
 
National Security 
The term “National Security” resides within the international political 
theory.2 Scholars have defined and approached the concepts from their 
respective ideological perspectives. Held and McGrew3 view national 
goals and security as being achievable only through the deployment and 
military force. The ability to safeguard national security is largely reliant 
on the military, the value of its security system, whilst forging an active 
policy to eliminate threats emanating from hostile foreign elements.4 
 
Rule of Law  
The import of the concept varies through various States and eras.5 
Generally, it is aimed at the protection of citizens via law.6 The rule of law 
is used as an instrument of standard which endorses impartiality before 
the law, protects against arbitrary governance, and prevents abusing 
power. The rule of law is defined by its legitimacy.7 It requires that every 
entity within a state, especially the government, act within the stipulated 
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confines of the law.8 The judiciary is expected to review the legality of acts 
carried out by the executive arm of government and provides individuals 
with access to a fair hearing.9 Furthermore, the rule of law requires a 
functional checks and balances among the three arms of government, 
ensuring no person is a judge to his cause, ensures fair hearing and 
ensures laws are not enacted with specific situations for oppression in 
view.10 
The most basic demand of the Rule of Law is that leadership utilise their 
powers within a constrictive structure of proper public or international 
standards rather than in a discretionary or ideological manner.11 Thus, 
accountability to the law is expected whenever those in authority carry 
out their function in an arbitrary or unauthorised manner. The rule of law 
requires citizens to acknowledge and adhere to legal norms, regardless of 
the government‟s violation.12   
 

Schools of Thought on Rule of Law and National Security 
 

a. Legal Positivism  
The crux of the propositions of the positivist‟s theory is that Law is 
synonymous with a dictated set of rules of behavior within a particular 
society. In other words, within the context of contemporary democratic 
society they are norms made by the legislator or designated authorities. 
To the positivists, an essential requirement of the origin of any law is 
enforcement and legal effectiveness, the absence of which will make it 
ineligible to be considered law. The positivists recognize and identify with 
the makers of the law as being above the laws that they make and as well 
the existence of the instrument of coercion to enforce compliance.13 
On the other hand, the Rule of Law is one saddling the gospel of the ideals 
of our political morality and it refers to the dominance of Law over and 
above the makers of the law alongside the institutions of the legal system 
in any system of governance. The Rule of Law is meant to lift law above 
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politics, individuals, body or institution within the society. The formal 
principles of the Rule of Law concern the generality, clarity, publicity and 
stability of the norms that govern a society. The procedural principles 
concern the processes by which these norms are administered and the 
institutions required for their administration.  
For the positivists, the content and quality of the laws made are never in 
consideration thus, the positivists are more concerned about what is, 
rather than what should be. There is a firm believe that, provided the laws 
are legitimately made by the recognized institutions, complied with by 
citizens of the state/society and there is the existence of an instrument of 
coercion, then the “Rule of Law” has been established. In determining the 
existence of a particular law, the three ingredients stated in the preceding 
sentence determines all considerations as to whether or not a law is 
“good” or “bad”. They are of the view that law contains standards for its 
own evaluation.14 
The Rule of Law primarily entails those individuals in positions of 
authority should exercise their powers within a constrained framework of 
an established public norms rather than subjecting such exercise to their 
discretion or personal idiosyncrasies. The government should be 
accountable, through law, when there is an unauthorized action by those 
in power. However, the Rule of Law transcends just the government, thus 
requiring respect and adherence from all citizens in all circumstances. 
Equality before the law remains particularly fundamental giving access to 
protection under the law. Access in the sense that the Law should be a 
body of norms promulgated as public knowledge to be internalized and 
used as a framework for their plans and expectations in settling disputes 
with others. On the other hand, access to legal institutions and procedures 
to uphold the rights of the public, settle disputes as well as protect them 
against abuses of public and private authorities. All of these require the 
independence of the judiciary, the accountability of government officials, 
transparency of public business, and the integrity of legal procedures 
which is largely absent in the postulations of legal positivism. 
 

b. Legal Realism  
The Realist conceptualize law as a means to a social end and that law is at 
best only an official action. They believe that all laws are to be established 
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from the standpoint of the predominant social interest and public policy.15 
To this end, the interpreters of the Law are required to put into serious 
consideration not just the existing abstract rules but also public policy and 
the immediate interest of the society. As an evolving institution, law is 
designed to be an “endless process of testing and retesting”. Hence, law is 
a human laboratory constantly seeking improvement.16 
The Realist school is direct contradiction to the propositions of the Positivist 
school in the Rule of Law. They opine that the postulations of Positivist 
theory do not demonstrate the principles of the Rule of Law, rather what they 
their theory characterizes is Rule by Law. Rule by law, in contrast, connotes 
the instrumental use of law as a tool to wield political power.17 It means that 
the state uses law to control its citizens but tries never to allow law to be used 
to control the state. Rule by law is associated with the debasement of legality 
by an authoritarian government.18 However, the distinction may not be so 
clear-cut because even rule by law seems to imply that those in the position of 
authority accept the formal discipline of legality, which sets out certain rules 
for actions and inactions.  
Moving forward, the Realist school, unlike the Positivist school, puts into 
consideration extraneous factors in the determination of the applicability and 
existence of a particular Law. To the Realist school, the judge is expected to 
consider the rightness of the law and the enforcement of a law is not 
determined merely by the fact that it exists. In putting extraneous factors into 
consideration like the morality of a particular Law, the Realist school of 
thought apply the Rule of Law with the believe that no authority within a 
state should be above the Law and the actions of every individual in a state, 
inclusive of those in power, should conform with the existing laws.  
However, a thorough observation of the above belief would reveal the self-
contradictory objective of the Realist school with respect to the Rule of Law. If 
the Realist believe that the existing laws are not to be put into consideration 
in order to determine what the law is and to enforce the Rule of Law, would 
it not mean that they themselves are in defiance of the law by failing to 
adhere to the law which defeats the essence of the rule of law. 
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c. Social Contract Theory  
According to certain scholars, the State was formed out of a contract with 
the people on one part and the sovereign on the other part.19 Prior to the 
creation of the State was a „state of nature‟ which Thomas Hobbes 
described to be no government to make and enforce laws.20 People fought 
wars among one another, and life was unpleasant and short leading to 
people living in perpetual fear.21 Society, governance, and political 
influence were all absent from the natural world. No legislation was 
available to control people's relationships. In the history of humanity, the 
three proponents of the state of nature (Thomas Hobbes, John Locke and 
Jean-Jacques Rousseau) stated that there came a time when the natural 
order was swapped for civilised society in order to live a controlled 
existence under political power. The result of the change was that the 
people gained security of life and property and social security.22 
According to John Locke, there was a law governing human behaviour 
unlike as propounded by Thomas Hobbes.23 Natural law existed, 
consisting of a global, unchanging basis of good and bad that was known 
to humanity via reason.24 Hence, Locke would have us think that if an 
Englishman met an African man on an unoccupied and stateless island, he 
ought not to deny the African man his life, freedom, or property, as doing 
so would be a violation of the law of nature and thus punishable. Nature, 
according to Locke, was not a chaotic state, but rather a discomfort.25 
There was no accepted judge to adjudicate disagreements concerning the 
applicability of natural law to specific problems, so each individual had to 
preserve his own rights.26 Men realised this and chose to establish an 
agreement with each other, each granting the society the right to form a 
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government capable of enforcing natural law.27 In this approach, every 
man promised to follow the population's judgments and obey the laws 
issued by the people's delegate, as long as they did not infringe on 
individual fundamental rights.28 The leader's authority was weakened as a 
result. 
According to Jean Jacques Rousseau, human life was free, healthy, honest 
and happy in the state of nature.29 Nonetheless, as the human population 
grew and civilization progressed, debasement and degradation occurred, 
notably with the establishment of private ownership in land, which 
obliterated men's innate equality.30 To get through this dangerous 
situation, men made a pledge to place their own self and faculties under 
the command of the General Will, and we welcome every member as an 
inseparable component of the total.31 Contrary to Hobbes and Locke, the 
ruler did not get the authority created, instead, the entire society retained 
it. In reality, the community as a whole voiced the General Will in a mass 
gathering.32 Following that, the government was established by a 
legislative act, and the population ceded authority to it.33 
 
Opinion  of Legal Authors on the Core Function of a State 
As Anifowose34 posits, the State exists is a pertinent question which 
examines what the government should and shouldn't do. Different 
answers have been propositioned according to the interests of the 
proponents.  
As a result, Smith identifies three purposes for the state, including the 
responsibility to protect all from violence and invasion; the duty to protect 
civilization first from conflict and encroachment of other societies; and the 
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responsibility to safeguard society from the intrusion of other nations.35 
The responsibility to keep citizens away from oppression by 
implementing a framework of justice; and the responsibility to construct 
and preserve public works and structures that will benefit the subjects. As 
Appadorai further points out, the essence of the state denotes the state's 
significance in enhancing the lives of the general public in a society under 
its authority.36 
According to the Utilitarian school of thought (Jeremy Bentham and John 
Stuart Mill), the aim of every State is to provide harmony within its 
jurisdiction.37 In the same vein, Harold Laski indicates that the State is not 
an end but merely the means to a desired end.38 The State exists further to 
enable men to provide various fundamental rights which guarantee and 
constitute national security.39 
In the words of Henkin, the State functions as a structure of order, 
provision and safety both nationally and in the international sphere.40 
 
Legal Theorists on the Rule of Law 
The Rule of Law entails a point of disagreement.41 This is partially because 
the Rule of Law is an operational political concept studied and stressed by 
citizens, philosophers, lawyers, etc.42 According to Waldron, the values 
which lay people call to mind are not necessarily the features those legal 
philosophers have emphasised in their conceptions of the rule of law, and 
even among scholars, there are variations. 43 Hence, this diverse thinking 
has led to various theories and ideas on the concept of rule of law. For 
some the rule of law is an embodiment of legality; for others, it means the 
unbiased functioning of a clearly drafted statute; for others, it is shown by 
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a consistent constitution that has already been ingrained in a country's 
politics for decades.44 There are also persistent arguments as to the 
relation between law and the executive institutions.45 Arbitrariness or 
official discretion is considered incompatible with the Rule of Law in 
opposition, it is argued that discretion is dependent on how it is 
exercised.46 
The debate over the Rule of Law dates back to Aristotle and continues 
with philosophers from mediaeval times like Sir John Fortescue, who 
attempted to distinguish between legitimate and tyrannical types of 
monarchy.47 
 
i. Aristotle- In his work titled Politics, the pertinent question raised was 
whether or not It was preferable for society to be controlled by the most 
capable man or the most capable laws.48 He stated that it varied based on 
the law being evaluated and the administration creating and 
administering the law.49 He emphasised that the law had advantages 
where used as a standard of governance.50 It is laid down in general terms, 
well in advance of the particular cases to which they may be applied, and 
it is made after long consideration.51 Comparing tyranny to the rule of 
law, Aristotle stated tyranny the arbitrariness of a ruler which presides 
over a society or group of people, It was preferable to be controlled by the 
best man or for its own benefit than that of its subjects, and hence against 
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their choice. the most effective legislation52 No free person, if he/she can 
escape it, will bear such a government, said Aristotle. The tyranny, he felt, 
is the "exact opposite of a constitution."53 He argued that there is no 
constitution where the laws have no power. Aristotle expressed the 
importance of ensuring laws are upheld, stating that genuine forms of 
government must have just laws, while corrupted systems of government 
must have unfair laws.54 For Aristotle, the government system and 
societies without the prevalence of the law, were the worst.55 This is 
because demagogues' leaders took over. They exercise a despotic rule over 
the citizens. Such a rule is hardly open to objection, there is either an 
absence of a constitution or the respect of it, and as stated by Jaswal and 
Jolly, where the law has no authority, there is no constitution. All 
considerations are subject to the rule of law.56 
 
ii. John Locke- John Locke‟s second Treatises of Government stressed the 
significance of governance especially when the administration is run 
through established Laws that have been issued and are acknowledged to 
the people.  He juxtaposed this with extemporary Arbitrary Decrees, 
which he defined as rules made on the spur of the moment.57 It is stated 
by certain scholars that the term „arbitrary‟ as used by Locke does not 
mean oppressive but rather extemporary. There's something arbitrary in 
this setting because no one notices it.58 The monarch simply works things 
out as he goes.59 
According to Locke, one of the things individuals sought to avoid was 
being subjected to others' irrational personal views when thoughts are as 
hard and thorough as possible regarding natural law.60 
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However, according to some writers, the theory of John Locke on rule of law 
is problematic because any law that purports to do so is invalid.61 But then 
there is a difficulty because there is a general disagreement on the 
background of common ownership, etc. Locke committed the legislature to a 
regime of ambiguity by requiring that positive legislation be subject to this 
substantial limitation.62 Because right over property naturally is an issue, 
thereby making it impossible for any viable legal regime to exist in a state. 

 
.63iii. Montesquieu- He was insistent on the doctrine of separation of 
powers.64 The judiciary must be able to function, without fear, favour, 
influence or interference from other arms of government.65 
iv. Dicey- He regretted what he regarded deterioration in adherence to the 
Rule of Law in England in the second half of the nineteenth century.66 
Equality under the law was his foundation for the Rule of Law. He states 
that67 nobody is above the law, and everyone is subject to all provisions of 
law. He states that apart from the laws established, the Courts must uphold 
the law.68 
Some scholars have criticised Dicey‟s thoughts on rule of law in that it comes 
from a place of naivety.69 They state that government staff must be given 
certain privileges and legal favouritism than ordinary citizens.70 This is 
needed in order to carry out their public duties effectively.  
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v. Hayek- Hayek‟s work on the Rule of Law proceeded in two phases71 
during a conflict, governance necessitated the mobilisation and 
administration of the entire society's manpower and resources.72 In 1944, 
Hayek cautioned against the continuation of this type of government in 
times of peace.73 He presented an articulate case that, in normal times, a 
community does not need to be controlled, but rather should be controlled 
by a set of universal laws.74 These regulations would protect individuals 
against one another in an impersonal manner, not directed at any one 
person or scenario in particular, and not based on any anticipation on the 
part of the government as to what the specific repercussions of its 
implementation would be. However, the government's lack of specific 
expertise becomes easier due to existing regulations.75 Provided they 
followed the general and impersonal standards, they would not be 
harassed by the government. According to Hayek, human freedom 
necessitates that state power is measurable.76 
Hayek began to reassess his position in the 1970s, and he began to doubt if 
the texts of unambiguous broad codified principles would truly create an 
acceptable framework for freedom.77 The focus was consequences for 
liberty, and he saw that it was a folly to suppose that restricting the judge 
to the application of clearly established norms would make his choices 
more predictable.78 The legislative attitude, according to Hayek, is 
intrinsically managerial.79 It is primarily concerned only with formation of 
state machinery, and it often entails an external mentality, of disastrous 
repercussions for human liberty.80 
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A lot of writers have identified the need for national security. According 
to some writers, there are not many theoretical frameworks on national 
security,81 and some of the so-called theories that exist strategies.82 
According to some, many of the theories that exist on national security are 
from political science, law, etc.83 Notwithstanding the various opinions on 
the theories on national security, these theories have contributed and are 
relevant in the study, understanding and development of national 
security. 
Various definitions and ideas have been put forward on National Security. 
These ideas by various writers are worth exploring. Sheenan explains that 
security is not objective but subjectively evaluated.84 
To David Omand, National Security it would seem that security is 
consciously provided on behalf of citizens by the State, especially at the 
national level.85 His opinion can be understood to be one that believes the 
governments to be providers essentially of security. 
Anyadike defines national security as the State's obligation to Preserve the 
Country's Sustainability Through Economic, Diplomatic, Power forecast, 
and Political Might.86 Anyadike supports prioritising the survival of the 
state as an entity over citizens.87 
Richards identifies national security as a dynamic arrangement based on a 
social contract.88 However, in Richard‟s annotations, essentially isolate the 
citizens of the state or the values of the State. He further indicates a bigger 
picture, which enhances the concept of national security. He does this, 
without stating where these ultimate concerns should lie.  
Essentially, security should be a process, which is the actions of 
individuals who safeguard and maintain a balance and stability of society. 
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Hence, as Richard defined national security to be the consensus and 
compilation of the expectations of citizens of a nation in order to mitigate 
and exterminate these threats. 
Kaiser‟s observation varies from other scholars as a result of the profound 
rooting in the context in which they operate, and as a result, they 
contribute in some way to the construction of the social construction they 
seek to understand.89 
According to O‟Donnell, there is no rule of law; rather what exists is rule 
by laws.90 Where individuals in various job roles interpret rules in line 
with pre-established criteria to ensure it meets the condition of 'law‟.91 
While various scholars have different definitions of the concept, there 
have been some generally accepted principles. Raz, recognizes the 
following as key components of rule of law;92 

● The judiciary's independence must be preserved; 
● Adherence to Natural justice; 
● Review powers by the courts and easy accessibility; and 
● Discretionary powers of the executive arm of government should 

be eliminated. 
With the existence of several interpretations of law, it is not surprising that 
there are several definitions of rule of law existing. Kleinfeld divides 
definitions of the rule of law into two:93 

1. To serve society, and 
2. To carry out the rule of law 
 

The postulations squarely highlight the rule of law in a national 
framework. 94 Similar arguments on how trans governmental networks 
operate.95 Military rule is inextricably linked to the use of force.96 Its 
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method of gaining power is typically a forcible entrance including the 
takeover of the incumbent political and constitutional structure, which is 
against the constitution's requirements.97 The Constitutions of the Federal 
Republic of Nigeria, starting from 1960 to the present 1999 amendment 
have always provided for democratically elected government.98 However, 
Nigeria has from 1966 to 1998 only experienced intermittent democratic 
governments, with military governance being predominant.99 What is 
striking is that on attaining power through a coup d‟état, the military 
juntas frequently declared the rule of law to be the bedrock of their rule.100 
Albert Venn Dicey, who lived in the nineteenth century, expanded on the 
notion of the rule of law.101 The English Rule of Law, according to A.V. 
Dicey, is based on the interplay of common law and legislative 
authority.102 Parliamentary sovereignty and common law, in his opinion, 
are two mutually reinforcing elements of the English legal system.103 
Dicey identified three definitions for the rule of law as a fundamental 
premise of the constitution as:104 

1. The supremacy of the law as opposed to the influence of arbitrary 
power 

2. The equality of all before the law 
3. Predominance of Legal Spirit 

The existing literature on this research is the inability of those researches 
to recognize the interwovenness, interlinks and interplay between the rule 
of law doctrine and the concept of national security. In nearly all the 
literature examined in this research, the conceptualization of the rule of 
law and national security are evaluated as non-connecting elements. 
Hence, many of the literatures resolved that in view of the non-
complementary nature of the rule of law and the workings of national 
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security, either elements must prevail. Some argued that the rule of law 
doctrine is a supervening democratic element that prevails over the 
exigencies of national security while some literature concluded that the 
exigencies of national security is weightier than the doctrine of the rule of 
law.   
 
Judicial Authorities on Rule of Law vis a vis National Security 
The Nigerian Judiciary, in several cases, have reiterated and reinforced the 
importance of adherence to the rule of the law concept and also 
recognized the importance of safeguarding national security. In many of 
these cases, the courts were specifically confronted with the conflicts 
between individual rights and public interest. The dearth of judicial 
authorities on the question of which will take pre-eminence between the 
rule of law and National Security. However, from these judicial decisions, 
inferences can be made of what the attitude of the Nigerian judiciary is 
when faced with deciding the enforcement of the rule of law and its 
constituents, especially in the face of public interest such as national 
security.  
In the Supreme Court case of Asari Dokubo v Federal Republic of Nigeria105 
the appellant was charged with treasonable felony and other offences 
related to threat to national security. The trial court denied the appellant‟s 
application for bail and he appealed the decision of the court of appeal. 
Dismissing the appeal, the Court of Appeal per Rhodes-Vivour JCA (as he 
then was) held that Section 35 of the 1999 Constitution provides 
safeguards to defend an individual's personal liberty. A charge of 
treasonable felony, on the other hand, is an extremely serious offence, 
especially when national security is at risk. The human rights of those 
guilty, or their individual rights, come in second. Individual or human 
rights must be postponed until national security can be safeguarded or 
adequately preserved. Granting bail would be detrimental to national 
security. The accusation and documentary evidence in this case 
demonstrated that the offences posed a serious threat to national security. 
The refusal by the trial court of the appellant's plea for bail because it 
included establishing a scenario in which the government of the Federal 
Republic of Nigeria may surrender to coercion or expose the public to 
significant risk. 
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On appeal to the Supreme Court, Per Tanko JSC (now CJN) held that the 
Constitution in Section 35 guarantees the right to personal liberty, 
although it is not an inherent right. Personal liberty, as defined by section 
35(1) of the Constitution, is a qualified right in the context and by virtue of 
section 35(1)(c) of the Constitution, which allows for restrictions on 
individual liberty in the course of judicial inquiry or where, as in the 
present case, a person was detained on reasonable suspicion of 
committing a felony. The liberty of a person might also be restricted in 
order to avoid him from committing other crimes. If all defendants 
accused of a felony can hide under the protection of section 35 of the 
Constitution to avoid lawful detention, then individuals suspected of 
serious crimes will have an easy and abundant path to freedom, which 
will not inspire confidence for society's peace, progress, prosperity, and 
tranquility. 
The Nigerian judiciary in this instant case expressly threw its position to 
the side of safeguarding national security over the fundamental right of an 
individual and by so reasoning, the apex court interpreted the provisions 
of section 35 of the Constitution, which guaranteed the right to personal 
liberty, as being limited to certain circumstances.  
Section 45 of the 1999 Constitution which serves as constitutional basis for 
the restriction of fundamental rights on the ground of public interest does 
not apply to section 35-right to personal liberty. However, section 35 of 
the Constitution is a self-qualifying provision, as it enlists circumstances 
in which the personal liberty of a person could be restricted.  Hence, the 
decision of the court above is predicated on the ratio that granting the bail 
of the accused person would be inimical to public security, as the offence 
which the appellant was being tried for is treasonable felony. Hence, in 
summary, the Supreme Court reasoned that if the bail of an accused 
person would lead to the further commission of crimes or reasonably 
suspected to engender national security, the bail can be denied and as 
such, the right of the accused to personal liberty cannot be enforced at that 
instance.  
Similarly, the Supreme Court in Ogwuche v FRN 106 held that it is 
important to stress that when national security is endangered or is likely 
to be compromised, courts must exercise caution when dealing with 
problems of human rights of defendants in such circumstances. 
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Hence, the court held that the right to personal liberty of the accused 
under section 35 cannot be exercised where the person is detained upon 
reasonable suspicion of terrorism being a capital offence.  
In Inspector General of Police v All Nigeria Peoples Party & Ors 107 the 
respondents applied to the appellant to issue police permit to enable the 
political parties to organise a nation-wide protest against the alleged 
rigging in the 2003 presidential election. The appellant declined the 
request but the respondents went ahead to organise the protest which was 
later disrupted by the police force. The respondent proceeded to sue the 
appellant and raised the question as to the constitutionality of the 
requirement for police permit before organising a protest in Nigeria. It is 
worthy of note that part of the argument canvassed by the appellant was 
that it was reasonably suspected that the protest would lead to nationwide 
disorderliness, chaos and crisis. Hence, the refusal to grant the permit to 
protest, as required under the Public Orders Act. The Court of Appeal, per 
Adekeye JCA (as she then was) held that The Police Order Act, which 
governs the issue of police permits, cannot be used to restrict citizens' 
basic rights under the guise of keeping peace. Citizens must have the right 
to demonstrate and protest on subjects of public concern since they are in 
the public interest, and must be able to exercise their rights without 
hindrance as long as no wrongdoing occurs. If a breach of the peace 
occurs, as law enforcement officers predict, our penal code contains 
appropriate provisions for punishments against law and order 
breakdowns, therefore the demand of a permission as a condition of 
conducting meetings and demonstrations can no longer be supported in a 
democratic society. Finally, every citizen of the Republic has democratic 
rights, including freedom of expression and assembly; our legislators 
must protect these rights with zeal, since they are the basis upon which 
the government is built. 
In Chima Ubani v DSS108 , the appellant was arrested and detained by the 
state security services, international passport seized, property carted away 
and his right to personal liberty was denied. The application for the 
enforcement of his fundamental right was filed before the court and the 
respondents argued that his arrest was made under State Security 
(Detention of Persons) Decree No. 2 of 1984 and pursuant to this Decree; 
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the appellant is debarred from questioning the validity of his detention at 
the court of law. By virtue of this Decree, if the Chief of General Staff 
believes that any individual is or has recently been involved in conduct 
endangering state security or contributing to the nation's economic 
difficulty, he may order that such person be detained and no suit or 
proceeding shall be taken against anybody in pursuance to the Decree. 
Accordingly, the Court of Appeal held that the provisions of the African 
Charter on Humans & Peoples Right are superior to the Decree and by 
virtue of the ACHPR, the Decree is void and in-operative to hinder the 
appellant from approaching the court for a legal redress.  
 
Should the Rule of Law Be Subject to National Security or Vice Versa? 
The debates regarding the conflict between the adherence to the rule of 
law and promotion of national security or overall public security 
continues to linger in the realms of jurisprudence, with scholars divided 
as to which should take pre-eminence in the event of conflict. It is worthy 
of note that the concept of the rule of law is essential to the practice of 
constitutional democracy. Also, the safeguarding of national security is 
crucial to the peaceful co-existence of any nation and as such, it is a 
primary responsibility of the government to ensure that the overall 
security of the nation is protected. While these two concepts are 
indispensable elements for an ideal democratic society, the increasing 
possibility of conflict or collision between government‟s adherence to the 
rule of law and the duty to preserve national security have occasioned a 
need to re-evaluate the concept of national security in the context of 
constitutional democracy.  
Essentially, it is in the interest of the public that the rule of law principles 
and all of its constituents, particularly, the enforcement of human rights 
and compliance to court orders be observed and respected. Also, 
protecting national security and preventing any actions that would 
threaten national security is also in the interest of the public. However, the 
concept of national security has over the years developed from the 
perspective of the exercise of military might in protecting the sovereignty 
of the country or the use of coercion in ensuring orderliness in the society. 
The contemporary development in the conceptualization of national 
security involves according respect to essential institutions within the 
state that holds together the fabrics of the country and recognizes the 
liberties of human beings.  Hence, the rule of law doctrine is 
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fundamentally intertwined with the course of safeguarding national 
security; this is because the breach of the rule of law doctrine poses more 
threat to national security. A learned writer rightly argued that above all, 
the erosion of the state institution jeopardises the country's ability to 
maintain national security. The failure and breakdown of the basic 
structures created to safeguard the state and defend the people from 
extreme behaviours is what concerns national security, not citizen 
behaviour.109 
The interest of public security is more threatened when the institutions 
and mechanism that protects the citizens are weakened, disregarded or 
ignored. Such a mechanism is the rule of law and such an institution is the 
court of law. The appropriation of arbitrary are conducts that threatens 
national security and has the potential to trigger unrest and crisis. The rule 
of law is supreme and indispensable for a constitutional democracy and 
indeed, the foundation of a country‟s national interest. According to 
learned human right activist – Femi Falana, SAN A model of national 
security that sees the danger as including not just peoples' personal 
security but also political institutions' good order, directly results in a 
view of democratic nations as both protectors and contributors to the 
threat. Any national security policy, according to this concept, must be 
based on a deep regard for and consideration of human rights and the rule 
of law. These ideas and concepts are included in the Nigerian constitution 
as well as international human rights treaties to which Nigeria is a 
signatory. The government is legally obligated to promote all fundamental 
rights and the rule of law. Subverting these core principles would serve 
those whose goal is to destroy democracy via the use of the most 
inhumane forms of abuse.110 
 
Conclusion 
In view of the several findings of this research, as summarised above, the 
rule of law and national security are complimentary normative elements 
which are essential and indispensable for the proper functioning of a 
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constitutional democracy. Where there is no rule of law or disregarded, 
chaos, anarchy and arbitrariness of power will reign. And as such, 
national security becomes threatened. In fact, national security cannot be 
maintained in a polity governed by the rule of might and arms, as against 
the rule of law.  
In the same vein, rule of law cannot thrive in the midst of insecurity and 
gross internal disorderliness. While the rule of law enables national 
security to be maintained, the rule of law cannot exist on its own outside 
of tranquil society. Thus, the safeguard of national security is very 
important.  
However, to enforce the rule of law and the exigency of national security, 
several factors and circumstances must be put into consideration. The 
court is the legitimate institution to resolve cases where both collide. And 
in resolving this conflict, the court must appreciate the essential nature of 
the two elements for a proper functioning of the society as well as 
recognize that both elements operate to complement each other.  
More importantly, non-compliance to the court decisions, as frequent in 
Nigeria and more recently, is a recipe for chaos and disorderliness. The 
role of the court is crucial, sacred and as such, plays an indispensable role 
in any democracy. Hence, obeying court orders fosters the rule of law and 
enables the maintenance of national security.  
When confronted with cases involving conflict on the preservation of 
public and the nation‟s security or any other public interest, the court 
must appreciate and resolve each situation in view of their respective and 
peculiar circumstances. This is to avoid discrepancies in judicial decisions 
which could very well serve as ample basis for the government to cherry-
pick which position to tilt towards.  
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PROSPECTS AND PROBLEMS OF PLEA BARGAIN IN THE 
NIGERIAN CRIMINAL JUSTICE SYSTEM 

 
By 
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Abstract 
The spate of crime all over the world has made it pertinent for the 
judiciary to embrace a mechanism to achieve expeditious administration 
and dispensation of criminal matters; bereft of injustice. Plea bargain is a 
legal technique which aids speedy dispensation of criminal trials through 
a negotiated agreement between the prosecutor and the defendant. It 
involves the exchange of mutual concessions, plea of guilty by the 
defendant, restitution and disclosure of sensitive information in 
consideration for the withdrawal or reduction of charges and sentencing. 
Nigeria, like America and England has legalized and incorporated the 
practice of plea bargain into its Corpus juris by the enactment of the 
Administration of Criminal Justice Act of 2015. This age–long principle; 
though novel and still evolving in Nigeria, has its share of prospects and 
problems spanning from being a legally useful prosecutorial technique 
for decongesting the correctional centers and saving the State enormous 
resources and time involved in putting an accused through a full trial; to 
being a possible avenue to encourage looting, corruption and unethical 
negotiations with defendants to bargain the reduction of their sentences 
or charges over crimes admittedly committed. This article analyzes the 
various perspectives of authors, case laws and theories on plea bargain in 
a bid to unveil the prospects and problems of plea bargain in the 
administration of criminal justice while proffering solutions to its 
problems. 

   
Introduction 
Etymologically, „Plea Bargain‟ is obtained from two words- „plea‟ and 
„bargain‟. Plea means the formal statement made in a court by a defendant 
in response to the charges made out by the prosecutor1. Bargain on the 
other hand, means to negotiate something, either by way of mutual 
concession or undertaking, with the aim of arriving at an agreement.2 
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Plea bargain is a negotiated agreement between a prosecutor and a 
defendant whereby the defendant pleads guilty to a lesser offence or to 
one of the multiple charges in exchange for some concession by the 
prosecutor; usually a more lenient sentence or dismissal of the some 
charges3. It is considered as a deal given by the prosecutor in 
consideration for the accused to plead guilty.4  
Plea bargain can be in the form of charge bargain5, sentence bargain6, fact 
bargain7 and count bargain8. The quests for Justice against crimes, 
accelerated disposition of criminal trials and the pursuit for retribution 
have necessitated the paradigm shift for the adoption of plea bargain as an 
innovate strategic mechanism for managing criminal trials.  
Essentially, contemporary judicial system focuses on the possibility of 
restitution of offences and the rehabilitation of offenders contrary to the 
tenets of penal philosophy. To this end, plea bargain is an offshoot of the 
justice mechanism designed to achieve restitution of offences, restoration 
of victims, conservation of state resources, and preservation of fair justice; 
while the offender is fairly compensated with concession to a lesser charge 
or sentence. 
Although, plea bargain is only applicable in criminal trials, it bears 
semblance with some features of Alternative Dispute Resolution (ADR) as 
applicable only to civil trials. In civil suits, disputing parties have the right 
and are sometimes compelled by rules of court to explore alternative 
means of resolving their disputes. In successful situations, parties either 
by themselves or through their legal representative negotiate a settlement 
and present same to the court to adopt as consent judgment. Similarly, 
plea bargain basically involves parties-driven resolution of the allegation 
levied against the defendant. 
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The incursion and subsequent adoption of the concept of plea bargaining 
into the Nigerian criminal justice system was enhanced by the Economic 
and Financial Crimes Commission (Establishment) Act 20049 and the 
Administration of Criminal Justice Law of Lagos State 2007.10 These 
enactment have given rise to several others like the enactment of the 
Administration of Criminal Justice Act 201511  and the Administration of 
Criminal Justice Laws of different states in Nigeria12. Thus making plea 
bargain one of the most adopted criminal resolution tool used in 
combating crimes.13 
Admittedly, what appeared to be the first attempt by the Nigerian 
legislature to recognize the principle of Plea Bargaining was the 
enactment of Economic and Financial Crimes Commission Act; which in 
Section 14(2) of the Act empowered the anti-graft agency to „compound‟ 
offences penalized under the Act. It is necessary to state at this juncture 
that the EFCC‟s power to compound offences is clearly distinguishable 
from the principle of plea bargain. However, the commission has resorted 
to applying plea bargain in resolving its financial crimes due to the spike 
in corruption and the failure of previously established offices of the 
government to tackle corruption in Nigeria. As a parlance within criminal 
proceedings, compounding means an agreement not to prosecute a crime 
in consideration for the receipt of some properties from the person 
accused of an offence.14 The court of Appeal in Chidilue v E.F.C.C15 held 
that for a crime to be compounded, there shall exist an understanding not 
to charge the crime, the defendant must have knowledge of the real 
offence carried out and receipt of something valuable as compensation for 
not prosecuting the crime.  
 
The foremost application of the principle of plea bargain by the EFCC was 
in the case of F.R.N v. Nwude 16and thereafter, the commission has 
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successfully achieved convictions in plethora of cases; thereby purging 
Nigeria of financial and economic crimes as well as efficiently managing 
the internal effort to combat money laundering17. 
There is no doubt that the benefits of plea bargain have led to the effective 
administration of the Nigerian criminal justice system as espoused in the 
case of FRN V. Lucky Igbinedion18 where the court of Appeal 
per Ogunwumiju, J.C.A. elucidated that:  

The benefits of plea bargain include: The defendant can prevent the 
time and expense of protecting himself at the trial, as well as the 
danger of a harsher penalty and the publicity that the trial brings. 
The state saves time and money by avoiding a full trial, both sides 
avoid the uncertainty of going to trial, and the judicial process 
avoids the hardship of performing a trial upon each crime charged. 

 
These benefits elucidated above are prospective indicators that plea 
bargain when properly applied, will ensure justice for all.19 
Irrespective of the fascinating prospects of plea bargain, there are vast 
looming problems herald by the implementation of plea bargain. Every 
plea bargain is subjected to judicial approval which is an essential 
condition precedent to the effectiveness of the plea agreement.20Failure of 
the judge to ensure that the plea bargain is not tainted with undue 
influence, bribery and corruption will undermine the whole essence of the 
plea agreement. Justice Dahiru Musdapher, recapped his disapproval of 
the use of plea bargaining by explaining that the nefarious motivation for 
its inclusion in our legal system is not to promote the public's interest but 
encourage a negative outlook of the legal system as a whole.21 
 
Another looming problem is the inequity in the consideration for a 
reduced sentence or charge. Most often, the marginal forfeitures out of an 
enormous looted funds are not satisfactory considerations for a reduced 
sentence or charge; neither will any consideration be sufficient where 
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death or loss of limb occurs. Regrettably so, these problems fuel the 
public‟s disregard for the application of plea bargain in the Nigerian 
criminal justice system. 
 
Evolution of Plea Bargain in Nigeria 
The search for justice is as old as mankind. Human societies have 
witnessed the evolution of justice from self-help as seen in the state of 
nature, the private bargain regime in ancient tribal communities to the 
more sophisticated courts of justice in the contemporary human societies. 
The rigid state of the primitive methods of criminal justice, necessitated 
the development of plea bargain as a pragmatic way of dispensing 
criminal trials.22  
Historically, the practice of plea bargain, is traceable to the United States 
of America which accounts for 80% of its criminal convictions.23 The 
historical development from this primordial system to the modern 
practice of plea bargain was succinctly captured by Jay Wishingrad who 
stated that, “the contemporary prosecution will warn the accused with a lengthy 
prison sentence in return for a guilty plea that would significantly reduce his 
sentence”.24 
In Nigeria, EFCC was the first prosecuting body to introduce plea 
bargain.25 Section 14(2) of the EFCC‟s Act which empowers the 
Commission to compound offences, created heightened public awareness. 
Subsequently, the practice of plea bargain evolved with the enactments of  
the Lagos State Administration of Criminal Justice Law 2007 and the 
Administration of Criminal Justice Act 2015.The practice of plea bargain 
had ever since gathered several judicial approvals.  
As the first state in Nigeria to enact a statute that expressly introduced 
plea bargain, Lagos state broadened the awareness of plea bargain and its 
Administration of Criminal Justice Law pivoted further enactments like 
the Administration of Criminal Justice Act 2015 and the Administration of 
Criminal justice laws of different states. 
The formal legal recognition of plea bargain in Nigeria is not without 
controversies. While some authors applaud the laudable achievements 
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and prospects of plea bargain application in the Nigerian Criminal Justice 
System, most writers and indeed the general public have, over the years, 
criticized the emergence of plea bargain. These never-ending criticisms are 
predicated on the conception that plea bargain will be used as an escape 
route for corrupt politicians to evade justice. 
 
Analysis of the Diverse Perspectives on Plea Bargain 
The pervasive conception of plea bargain by the public has necessitated 
the the need to analyze the diverse perspectives of plea bargain across 
case laws, statutes and writings of learned authors to ascertaining the 
prospects and problems of this revered principle of criminal justice. 
Agaba26 described Plea Bargain as an agreement of concession in criminal 
trial whereby the prosecutor and defendant mutually negotiate and agree 
to a quick disposition of the criminal proceeding by the defendant 
admitting guilt over a lesser number of offences or light sentence in 
concession for the prosecutor to reduce the charges or sentence. 
Idhiarhi27employed an equation approach in his analysis of the workings 
of plea bargain. He postulated that a defendant is inclined to accept a plea 
offer made to him by the prosecutor if pleading guilty outweighs the risk 
of asserting his choice to full criminal trial. In other words, the defendant 
would accept to plead guilty to an offence charged against him if serving 
the reduced sentencing offered to him, is better than what he is likely to 
obtain if he goes to full trial in addition to the cost and time associated 
with the full criminal proceeding. 
Edward28 a proponent of restorative theory of plea bargain is of the view 
that all resolution of conflict with criminal flavor should only be resolved 
by those directly concerned, and to the exclusion or interference of the 
state through punishment. Restorative Justice (sometimes known as 
"reparative justice") is a type of justice that prioritizes the interests of 
victims, offenders, and the surrounding community over abstract legal 
ideas. 
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Hill29 and Zehr30 see plea bargain as a convergence of all parties with 
stakes to collectively proffer solutions to the consequences of an offence 
while equally dealing with the aftermath of the offence.  
The central theme of the above definitions of plea bargain is that it 
provides reparation of injury caused to the victim and redemption of the 
offender.31 They are of the view that in resolving a crime, offenders and 
the victims must participate in a procedure on how to make recompense 
and offer compensation to the victims, with the objective of both victims 
and offenders reintegrating into the society32 
One of the shortcomings of the perspective of these views is that not all 
victims of crimes can be restored. In a case of rape or murder, while the 
victim of rape can be taken care of medically, emotionally and 
psychologically, the physical harm sustained by the victim cannot be 
adequately restituted. Also, while restorative justice seeks to rehabilitate 
and re-integrate the offender, into the society, restorative justice does not 
really forestall reoccurrence of crime.   
Although the objectives of plea bargain is to reduce the hassles of criminal 
prosecution and make restitution where possible while also reducing the 
punishments to be meted out on the defendant as compensation for 
agreeing to waive his right to full criminal trial, the involvement of the 
actual victims of the crime in the plea negotiation is usually limited. 
Criminal offences are often regarded as offences against the state but in 
the actual sense, there are actual or direct victims of the crimes who are 
usually shut out of the entire process of the plea bargain.  
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More succinctly, the Administration of Criminal Justice Act (ACJA) 
defined plea bargain as:33 

the process in criminal proceedings whereby the defendant and the 
prosecution work out a mutually acceptable disposition of the case; 
including the plea of the defendant to a lesser offence than that 
charged in the complaint or information and in conformity with 
other conditions imposed by the prosecution, in return for a lighter 
sentence than that for the higher charge subject to the Court’s 
approval. 

 
Notwithstanding the shortfalls of these revered views, to Udosen,34 and 
Price35, the concept of plea bargain finds justification in restorative justice.   
It is noteworthy that most of the above perspectives show divergent views 
of the principle of plea bargain which encapsulates the prospects and 
problems of plea bargain in Nigeria. However, the pertinent question 
begging for an answer is whether or not the prospects of plea bargain 
outweighs its problems. 
 
Judicial Attitude and The Prospects of Plea Bargain 
The role played by the court in a plea bargain agreement is crucial to the 
acceptability or rejection of the plea agreement entered into by the 
prosecution and the defendant36. The trial judge may reject the plea 
agreement and order a full trial if the plea agreement is tainted with 
undue influence, coercion inappropriate negotiations.37 Hence, the court 
scrutinizes the propriety of such agreement before a conviction. 
In the case of Gava Corporation Limited v FRN,38 the significance of the court 
in ascertaining the component of a valid plea bargain was reinstated when 
the court opined that surely, the goal of a plea deal isn't only to end a trial, 
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there must be a deal between the prosecution and the appellant in which 
the appellant consented to admit guilt to a lower crime or to one of several 
crimes in return for some concession. The court further held that the idea 
of plea bargaining plainly acts in personam, rather than via privy or proxy, 
and must be a conscious and intentional conduct between prosecution and 
accused. 
As provided for in the Administration of Criminal Justice Act 2015, the 
plea agreement must be in writing with the signature of both parties 
before it can be accepted by the court39. Hence, it is only the written 
negotiation that can serve as evidence of plea bargain between the 
prosecution and the defendant before the court. It is also worth noting as 
stated by the court that the concept of plea bargain operates in personam 
and as such, a party who is not a party to a plea negotiation cannot seek to 
benefit nor be subjected to the terms of such arrangement.  
The Supreme Court‟s decision above is on all fours with the Supreme 
Court case of Romrig Nig. Ltd v Federal Republic of Nigeria40 wherein the 
apex court reiterated the need for plea bargain to be in written form and 
the terms be clearly stated, being the evidence for establishing the 
existence of a plea bargain between the prosecution and the defendant. 
The resultant effect of a plea bargain duly entered is in a defence of 
autrefois convict for the defendant41. Thus, the mere negotiation between 
the prosecution and the defendant leading to the withdrawal of charges 
against the defendant does not ipso facto mean that plea bargain had been 
reached42.Also, where more than one defendant is charged for certain 
offences, one of the defendants cannot enter a plea bargain on behalf of 
other defendants43.  
These principles have weighed heavily on the minds of the courts when 
handling cases on plea bargain. Thus, the courts have been circumspect in 
criminal matters to ensure that parties are not coerced into unconscionable 
plea bargain that would be inimical to the benefit of a victim, illegal or 
against public policy.44The Presiding Judge or Magistrate is empowered to 
examine, consider, and evaluate the sentence stated in the plea agreement 
and if the Presiding Judge believes the reduced sentence is not 
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proportionate to the seriousness of the crime perpetrated, the presiding 
Judge may impose a harsher penalty, subject to the conditions established 
or laid out in section 270(11)(C) of the ACJA. 
It is important to state that though plea bargain is a negotiation which 
takes place between a defendant and the prosecution, where the former 
pleads guilty to the lesser offences, while the latter agrees in turn to drop 
one or more of the charges against the defendant45, the Court is bound to 
diligently ensure that the defendant‟s plea of guilt represents the facts 
supplied by the prosecution.46However, where the court choses to accept 
some terms of the plea bargain but vary the sentence contained in the plea 
bargain, the court must first inform the defendant or his counsel of the 
heavier sentence he intends to impose.47This gives the defendant the 
opportunity to withdraw his plea of guilt or accept the heavier sentence 
by the court. Failure of a court to adhere to this constitutional requirement 
vitiates the conviction and sentence of a defendant whose plea bargain 
was varied by the court.48 
The Nigerian courts have recorded successful convictions by applying the 
principle of plea bargain in the cases of EFCC v Tafa Balogun and Federal 
Republic of Nigeria v Cecilia Ibru49 wherein the court in accepting the plea 
bargain of Tafa Balogun reduced his seventy (70) count charges to eight 
count charges of which he pleaded guilty, forfeited his properties and 
paid N500,000.00 on each of the eight count charges and was sentenced to 
six months imprisonment while the former Chief Executive Officer and 
Managing Director of Oceanic International Bank Plc.; Mrs. Cecilia Ibru50 
was convicted and sentenced to 18 months imprisonment on a three-count 
charge with forfeiture of her properties after a plea bargain respectively. 
From the cases above, it is notable that the prospects of judicial 
implementation of plea bargain in the administration of criminal justice is 
undoubted. The courts have expressed a receptive attitude towards the 
recognition and enforcement of plea bargain in Nigeria. The courts have 
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unanimously opined that plea bargain provides some prospects to the 
administration of criminal justice in Nigeria, particularly in the 
decongestion of judges‟ dockets, accelerated disposition of trials, 
restitution of crimes and compensation of victims.  
 
Problems and Limitations of Plea Bargain in the Nigerian Criminal 
Justice System 
Certain judicial personalities have questioned the practice of plea bargain 
in the Nigerian Justice System. Hon. Justice Dahiru Musdapher; past Chief 
Justice of Nigeria opined that “the idea of plea bargain is not only 
problematic, but was never part of the Nigerian legal system — at least 
until the EFCC snuck it into our statutory law”51 According to the learned 
jurist, the practice threatens the Nigerian criminal justice procedure.  
Similarly, a former Justice of the International Court at The Hague, Prince 
Bola Ajibola (SAN) expressed that plea Bargain undermines the credibility 
of the entire anti-corruption procedure and  those found culpable of any 
crime perpetrated in Nigeria ought to be duly and severely punished.52  
Most scholars argue that plea bargain principle is inconsistent with the 
Nigerian Constitution and unknown to the Nigerian criminal justice 
system.53 They express that under section 36 of the 1999 Constitution as 
amended, an accused person is presumed innocent until proven guilty54 
but the adoption of plea bargain shuts the door of fair hearing against the 
defendant. It is trite that fair hearing is the right to present evidence, to 
cross-examine, among other things”55.  
Some scholars further state that the constitution having failed to expressly 
provide for the adoption of plea bargain implies that the practice of plea 
bargain is contrary to the provisions of the Constitution and should not be 
practiced.56  
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Beyond these constitutional lacunae is a streak of problems in the 
implementation of plea bargain in Nigeria. Authors argue that there is the 
tendency for abuse of the use of plea bargain especially by the Attorney-
General who already wields enormous powers in criminal administration 
to accept a plea bargain57 and since the laws on plea bargaining do not 
necessarily provide guidelines as to the application of the process, the use 
of the process is to the discretion of the Attorney General and the 
prosecution58 which may open the gates of bribery and corruption. 
In a country like Nigeria, it is common knowledge that the sentences 
given to those who commit acts of corruption are ridiculously little in 
comparison to the crime committed.59 It is usually treated as an escape 
route from retribution. According to some writers, a guilty plea based on 
plea bargaining may guarantee conviction which is different from serving 
the full penalty provided in the enabling Act.60 
A very fundamental defect in plea bargaining is the fact that victims may 
not feel that justice has been done where the court accepts the plea bargain 
of a defendant when the victims may have suffered emotional, physical 
and psychological damages61 or even demoralizing and traumatic 
injuries,62which would be incomparable to the leniency in a plea bargain 
principle. 
Also, the remote application of plea bargaining in mostly financial matters 
has displayed great limitations. In Nigeria, the application of plea bargain 
is mostly limited to high profile financial cases dealing with corruption 
which is contrary to its usage in the United States that has applied it to try 
over 90% of all criminal cases.63 
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The ACJA has provided that the judgment reached by a court through a 
plea bargain cannot be appealed against.64 This provision is seen as a 
breach of the ones constitutional right especially when a prosecutor may 
have intimidated the defendant or swayed the defendant unduly into 
pleading guilty and accepting a plea bargain.65 Also, preventing the 
defendant from appealing a conviction obtained through a plea bargain 
will shut him of the opportunities of utilizing fresh pieces of evidence that 
may not have been available at the time of the trial but have become 
possible at a later time on appeal.66 These daunting problems militate the 
smooth implementation of plea bargain in Nigeria. 
 
The Constitutionality of Plea Bargain in Nigeria 
 

I. The Constitution of the Federal Republic of Nigeria 1999 as 
amended. 

The Constitution of the Federal Republic of Nigeria 1999 as amended, has 
no express provisions on the application of plea bargain but provides 
enabling provisions that establishes certain legal principles applicable to 
plea bargain in the Nigerian criminal justice system. The doctrine of 
presumption of innocence stands as the cornerstone of the Nigerian 
criminal justice system where every person accused or alleged to have 
committed a criminal offence is presumed to be innocent until proven 
guilty.67 Hence, the defendant is treated as innocent and the evidential 
burden of proving his guilt lies on the prosecution.68This legal principle as 
applicable in the criminal justice system in Nigeria is laid down in section 
36(5) of the 1999 Constitution, which provides that a person accused of 
committing a crime is deemed innocent until proven guilty; Provided, that 
nothing in this section will be construed to invalidate any legislation only 
because it places the burden of proof on such individual. 
Two very important points are inferable from the provision above. Firstly, 
a defendant is innocent of a crime until the commission of such crime has 
been proven by the prosecution and a successful proof of criminal liability 

                                                           
64

 ACJA 2015, s270 (18). 
65

 D. S. McConkie, ‘Judges as Framers of Plea Bargaining’ *2015+ (26) Stanford Law & Policy 
Review, 61. 
66

 R. Nobles, and D. Schiff, D. ‘The Supervision of Guilty Pleas by the Court of Appeal of England 
and Wales Workable Relationships and Tragic Choices’ *2020+ (31) Crim Law Forum, 513–552 . 
67

State v Ajayi (2016) LPELR-40663 (SC); Uche Williams v State (1992) 10 SCNJ 74. 
68

 Evidence Act 2011, s138; Ani v State (2000) 6 SCNJ 98. 



The Journal of Law and Policy      Volume 2, Issue 3, 2022 
 

311 

 

is established at the point of conviction by the court. Secondly, the 
Constitution expressly recognizes and validates the evidentiary rules on 
the burden of proving criminal offences and the shift in criminal proof. 
Fundamentally, the prosecution has the onerous evidential duty of 
proving the guilt of a defendant and the proof must be beyond reasonable 
doubt.69  
However, the effect of a guilty plea made by the defendant at the 
commencement stage of a criminal trial, is that it lessens the burden of 
proof on the prosecution.70 This does not however mean that the 
evidential burden of proof on the prosecution has been discharged; the 
prosecution is required to narrate the fact alleged and establish that all the 
ingredients of the offence have been admitted by the defendant before the 
guilty plea can be sustained.71 
Hence, does the practice of plea bargain negate the constitutional 
presumption of innocence of an accused person? The answer is in the 
negative. Section 36(5) of the Constitution clothes the defendant with 
innocence until proven guilty. The act of negotiating a defendant‟s plea 
bargain does not strip the defendant of the status of being an innocent 
person neither does adducing evidence by the prosecution against the 
defendant in a full criminal trial ipso facto mean that the guilt of the 
defendant has been proven. 
The task of ascertaining the guilt of the defendant is the duty of the Court 
at the stage of conviction. Thus, plea bargain does not operate to negate 
the constitutional presumption of innocence accorded to an accused 
because the plea bargain is still subject to acceptance by the trial judge 
who is required by law to re-arraign the defendant before accepting the 
plea, verify the voluntariness and authenticity of the defendant‟s guilty 
plea, evaluate the ingredients of the offence and afford the defendant the 
full option of changing his guilty plea.72Hence, the defendant may at the 
stage of the arraignment, plead not guilty, thus invalidating the plea 
agreement.  
In any case, the defendant is in the eyes of the law free and innocent until 
the Court is satisfied of the defendant‟s guilt regardless of a plea bargain. 
The Court of Appeal in Kayodeand 2 ors. V. State73further provided that if 
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the defendants admit their guilt, the court was to still  reevaluate the 
evidence and the charge and guarantee that the defendants understood 
the basic purpose and significance of the charge and plea through 
question and answer sessions that had to be recorded, before entering a 
guilty plea and sending the accused persons to prison.  
The duties of the court where the defendant willingly pleads guilty or 
upon a plea bargain are substantially the same. Thus, a defendant who 
executes a plea bargain is presumed innocent until the court evaluates the 
ingredients of the offence vis-à-vis the guilty plea and convicts 
accordingly. This is so because where the court is of the opinion that the 
plea bargain has been procured by undue influence, coercion or 
inappropriate means, the judge may dismiss the plea agreement, reverse 
the plea of guilty to one of not guilty and order a full trial.74 

 
II. Administration of Criminal Justice Act, 2015 

Notwithstanding the above constitutional x-ray of the doctrine of plea 
bargain, the legislative enactment of the Administration of Criminal 
Justice Act is a more comprehensive improvement on some of the 
shortcomings in the provisions of the Constitution. 
The ACJA expressly defines plea bargain as the criminal procedure 
wherein the defendant and the prosecutor are allowed to work out a 
mutual agreement within the confines of the law, subject to the Court‟s 
approval. 75 
On who can initiate the option of plea bargain, section 270(1) of the ACJA 
provides that the Prosecutor, the defendant or the counsel acting on behalf 
of the defendant may initiate the plea bargain. 
Hence, contrary to the often misconceived perspective that only the 
prosecution can initiate a plea bargain, the Act has expressly made it clear 
that either the prosecution, on behalf of the state, or the defendant, either 
by himself or through his legal representative, can initiate the option of 
plea bargain. By the provision of S.270 (2), a plea bargain can only be 
executed with the victim's or his representative's approval, after or during 
prosecution's evidence, but before the presentation of evidence of the 
defence. To this end, the prosecution shall afford the victim or his 
representative the opportunity of making contributions towards the 
content of the plea agreement and the inclusion of compensation or 
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restitution order in the said plea agreement.76 All assets, money or 
property agreed to be returned to the victim under the agreement shall be 
ordered by the trial judge or magistrate to be transferred to the victim or 
the representative,77 to uphold the tenets of justice.78 
Another commendable provision of the Administration of Criminal Justice 
Act on plea bargain is that plea bargain in Nigeria must be unequivocally 
clear in writing. Unlike  in United States of America or some civil law 
jurisdictions where plea agreement can be oral, all plea agreement 
negotiated and executed by parties in Nigeria must be in a written form, 
with terms expressly stated, defendant‟s admission of guilt unequivocally 
stated and a caveat that the defendant had been reminded of his right to 
be silent.79 
Although, the Act in section 270(8) excludes the participation of the trial 
judge or magistrate in the conversations and agreements that leads to the 
plea bargain execution; however, the judge has the duty to allow the 
defendant verify the accuracy of all terms in the plea agreement80 and 
where the sentencing agreed to is heavier than what would have been 
imposed, the judge or magistrate is obliged to impose the lesser 
sentencing and vice versa.81  These provisions of the Act are mandatory 
and non-compliance will render the plea agreement voidable.  
The doctrine of autrefois acquit operates as a defence in favour of the 
defendant with respect to offences he pleaded guilty to and those 
withdrawn during the negotiation of the plea bargain.82 Also, where a 
conviction is made sequel to the plea bargain, judgement of the court in 
that regards is made final and cannot be appealed by either party, except 
on the grounds of fraud.83 
It is worthy to note that the provisions of the ACJL Lagos State as well as 
other states are substantially the same with the provisions of the ACJA, 
save for a few differences. 
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Conclusion 
The increase in the spate of crime in Nigeria has overburdened and 
overwhelmed the judiciary and has led to prolonged trials, depletion of 
resources and congestion of the courts and prisons despite the statutory 
provisions of plea bargain in the ACJL of different states, ACJA and EFCC 
Act.  
Unlike in other foreign jurisdictions, the Nigerian courts are sometimes 
weary in applying plea bargain in the administration of its Criminal justice 
because plea bargain is largely perceived as an immoral concept of criminal 
law that secures the reduction of a convict‟s sentence. The courts in applying 
the legal provisions governing plea bargain should strive to ensure that every 
defendant‟s constitutional right is protected and upheld as well as the rights 
of the victims. 
The apt application of this criminal law principle has been useful and 
effective in the successful prosecution of high profile corruption cases in 
Nigeria like the trial of former Inspector General of Nigerian Police Tafa 
Balogun, former Governor of Bayelsa and Edo States, D.S.P. Alamieyeseigha 
and Lucky Igbinedion, former Managing Director of defunct Oceanic Bank 
Plc. Mrs Cecilia Ibru and chief Bode George. 
Despite the need for a constitutional amendment to incorporate the concept of 
plea bargain, the statutory provisions for plea bargain in Section 13 of EFCC Act 
2010, Administration of Criminal Justice law of Lagos State 2021 and the 
Administration of Criminal Justice Act 2015  are consistent with the provisions of 
the constitution. Also, the ACJA and EFCC Act should be amended to provide 
for a fixed percentage of not less than 90% of proceed of corruption to be 
refunded by the defendant to the State or victim, to deter intending criminals 
from abuse of plea bargain. 
The prospects of plea bargain will also be boosted when the application of plea 
bargain is broadened to incorporate other crimes like stealing, affray, murder, 
burglary, breaking and entering which will in turn facilitate the criminal process.  
From the above, it is obvious that the prospects of plea bargain outweighs its 
problems and abolishing any practice that has immense prospects because of few 
problems could be an act of dispensing a baby with the bath water. Hence, the 
problems associated with plea bargain in Nigeria will be history if tackled with 
tenacity. Femi Babafemi, an EFCC Spokesperson expressed his view that Plea 
bargaining eliminates expenses because most Nigerian criminal laws do not 
require criminals to face the death penalty. So, in order not to lose everything, 
both the government and the people should apply plea bargain.84 
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CUSTODY AND RIGHTS OF CHILDREN BORN OUTSIDE 
WEDLOCK IN THE IKWERRE OF THE NIGER DELTA 

 

By 
 

Njigwum, Christian Nyebuchi 
 

Abstract 
This work examined the legal status of the custody of children 
born outside wedlock in the Ikwerre of the Niger Delta. It shows 
that children all over the world whether born within or outside 
wedlock have inalienable rights which must be protected.  Thus, 
making a case for equal treatment and opportunity which must be 
protected and to forestall the present struggle and remove the 
stigma of being called a bastard. The work also focuses on the 
custody of children born outside wedlock from being 
discriminated from inheritance of their biological father’s 
property upon acknowledgement of paternity and also having 
equal share from children within wedlock. The findings made 
from this work is that in spite of the provision of S.42 of the 
Constitution of the Federal Republic of Nigeria 1999, which 
eliminated the status of children born out of wedlock as 
illegitimate in Nigeria, the constitution has not resolved the 
status of a child whose paternity has not been acknowledged by 
the putative father if such a child can inherit in his intestate 
estate.  The work concluded that depriving children born out of 
wedlock from the inheritance of their father or mother’s property 
is illegal as same amounts to discrimination against them. A 
child born out of wedlock is a victim of a circumstance which he 
did not create and as such, should not be made to suffer because of 
the circumstances of his birth and being deprived from inheriting 
from the father or mother. This work recommended that there 
should be enactment of a law against producing children outside 
wedlock, there should be an amendment of adoption laws in 
Nigeria to provide for the adoption of children born outside 
wedlock by their biological fathers or natal families if the fail to 
acknowledge them. 

 
1.1 Introduction 
Issues that pertain to children born validly within the marriage or outside 
marriage wedlock remain a major challenge and concern in the 
International community and has led to the enactment of laws and 
conventions for the protection of the rights of such children regardless of 
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their circumstances of birth. Nigeria being a signatory to the United 
Nations Convention1 on the rights of a child has gone a step further to 
domesticate the Convention into its body of Laws as the Child Rights Act2 
with provisions enacted for the protection of the rights of children born 
outside or within wedlock. 
Children all over the world whether born within or outside wedlock have 
inalienable rights which must be protected by well-meaning members of 
society. Fundamentally, since children belong to the human family, their 
inalienable rights cannot be abrogated in any form and they are protected 
by both International and Domestic Laws. The fact that the Nigerian 
Constitution3 expressly states that no child should be discriminated 
against by reason of the circumstance of his/her birth, shows that no 
person should be talking about children born outside or within wedlock, 
whether half blood or full blood, as they all have equal rights to their 
father‟s estate. However, despite the constitutional provisions the reality 
in some areas of the Niger Delta region especially the Ikwerre ethnic 
group is that, various customary laws and practices which still regulate 
the way of life of the society proffer excuses for violating the rights of 
children born outside wedlock. The society or the Niger Delta region, 
especially in Ikwerre ethnic, does appear to show some disdain or dislike 
towards children born outside of wedlock, who in no way participated in 
coming into the world by an act of two (2) consenting adults. 
This issue is what warranted the researcher to undertake this study which 
will seek solutions that will improve the status of children born outside 
wedlock especially in areas of inheritance, succession and equal treatment 
with those born within lawful wedlock. In achieving the above, the 
researcher will delve into how children born outside wedlock have been 
adequately protected both by the International and national laws and how 
these laws make adequate provision for the rights of children in general 
without discrimination. 
Historically, children whose parents were not married to each other were 
classed as illegitimate with asocial stigma attached both to the child and 
the mother.4 There has been the growth in the number of children born 
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outside marriage to over 30% of all live births.5A realization that the sins 
of the fathers should not be visited upon the children appears to have 
become a global revelation, as witnessed by the articulation of the 
international obligation to prohibit discrimination against those born out 
of wedlock.,  for instance  the  CRC6 requires states to respect and ensure 
the child‟s birth or other status. 
 
When it comes to matters or issues pertaining to the rights and custody of 
a child in his intellectual resources are limited7. This gap in knowledge 
had created a situation where the mothers of child born outside wedlock 
are subdued into giving up custody of their children to the father. 
This work centers on examining the rights of children born outside 
wedlock and how the law can help to improve the lives of such children.  
It therefore highlights other rights and opportunities that are easily 
enforced for those born within wedlock but hardly given for children born 
aside wedlock therefore making a case for equal treatment to forestall 
present struggle and remove the stigma of being called bastards faced by 
children born out of wedlock. Suffice it to say that these children struggle 
with the stigma of being called bastard even when the natural father of 
such a child acknowledges the paternity of the child born outside wedlock 
as a legitimate child entitled to share the natural father‟s estate. 
Unfortunately, the Nigerian society regards children born outside 
wedlock as sub-humans who are subject to some form of handicap or 
disability.8 These issues of discrimination, confusion as to identity, origin, 
and self-esteem, do not only affect the child but invariably touch on the 
overall development of the society, for a society advances to the extent 
that each individual is availed the opportunity for self-actualization so 
that he or she can contribute optimally to the collective goal of 
development.9 As Baroness Hale notes;  

                                                           
5
 C. Barton and G. Douglas, Law and Parenthood, (London, Butterworth, 1995) 90  
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Guarantee of equal treatment is also essential to democracy. 
Democracy is founded on the principle that each individual has 
equal value. Treating some as automatically having less value than 
others not only causes pain and distress to that person but also 
violates his or her dignity as a human being. It also damages social 
cohesion, creating not only an underclass, but an under-class with 
a rational grievance10 

 
2.1 Rights of Children Born Outside Wedlock 
The Constitution provides that „No citizen of Nigeria shall be subjected to 
any disability or deprivation merely by reason of the circumstances of his 
birth.11The effect of the provision of section 42 (2) of the Constitution is 
that there is no legal distinction between children born in a lawful 
wedlock and children born out of wedlock. This is because section 42(2) 
specifically precludes discrimination against a child on the basis that 
he/she was born outside wedlock. Implying automatic inheritance and 
succession right on any child despite the circumstance of his birth. The 
Supreme Court of Nigeria endorsed the position stated above in the case 
of Salubi v. Nwariaka,12where it held that the children of the deceased who 
were born within a lawful wedlock and the children of the deceased who 
were born out of wedlock are entitled in equal shares to the properties of 
the deceased. Ayoola, JSC captured this point beautifully when his 
Lordship held thus: 
 
It suffices to hold that the court below was right in holding that the trial 
court below had jurisdiction to entertain the claim before it and that the 
two issues born out of wedlock are entitled in equal shares with the two 
other issues of the marriage of deceased and the widow. The implication 
of the foregoing is that the mere fact that a child was born out of wedlock 
will not be an impediment to the child getting an equal share of his/her 
deceased parent‟s properties with children born in a legitimate wedlock. 
Devolution follows the blood. This new rule as a result of both the 
Constitution and administration of estate law is capable of encouraging 
promiscuity and multiplying children outside wedlock. It is also 
discriminatory against women.  The law also permits children born aside 
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wedlock to apply for letters of Administration and in granting letters of 
administration, the court shall have regard to the rights of all persons 
interested in the estate of the deceased person or the proceeds of sale 
thereof and any such administration may be limited in any way the court 
thinks fit” The effect of section 22 (1)13 is that all the beneficiaries or 
persons who have an interest in the estate of a deceased person can apply 
for the issuance of letters of administration in respect of the estate of the 
deceased person. The phrase, „rights of all persons interested‟. Children 
born out of wedlock definitely fall within the category of persons 
interested.  
It is suggested that a child who was born out of wedlock can apply for the 
issuance of letters of administration in respect of the estate of his/her 
deceased parent. This is because the provision of the above section is 
encompassing and covers children born out of wedlock. Further to this, 
the provision of section 42 (2) of the Constitution of the Federal Republic 
of Nigeria also makes it unlawful for a child to be denied his/her right to 
be appointed as an administrator of his/her deceased parent‟s estate just 
because he/she was born out of wedlock. 
There is no legal distinction between children born within and outside 
wedlock. The Constitution14 provides thus; „No citizen of Nigeria shall be 
subjected to any disability or deprivation merely by reason of the 
circumstance of his birth‟. The effect of this provision is that there is no 
legal distinction between children born in a lawful wedlock and children 
born out of wedlock. This is because the section specifically precludes 
distinction against a child on the basis that his or her circumstance of 
birth.15 
The Court of Appeal in line with Section 42 of the Constitution of Nigeria 
held that the fact that a person is was born out of wedlock was totally 
irrelevant and could not deprive him from inheriting the estate of his 
maternal grandfather, this is necessarily so because a child must belong to 
a family and should not be abandoned and left homeless for a situation he 
did not create.16Muojekwu v Ejikeme,17Fabiyi, JCA states: it must be pointed 
out that the fact that the plaintiff/appellants were born out of wedlock is 
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immaterial...this must be so since the child must belong to a family and 
should not be rendered homeless for a situation he did not create.    
By paternal acknowledgment a biological or putative father accepts and 
the family of the mother grants paternity of a child born out of 
wedlock.18It is not in dispute that birth outside wedlock is a „status‟ for the 
purpose of article 14. It has been so regarded at the very least since the 
landmark case of Marckx v Belgium.19 In Amusanv. Olawuni,20the Court 
held that “under Yoruba Customary Law, all children, male and female 
are entitled to inherit their parents‟ land. In cases of intestacy, the 
property devolves on all the surviving children in equal shares. There are 
circumstances in which the female could also be the head of the family”. 
By the above Yoruba Customary law, issues of circumstance or status of 
birth is irrelevant, what is important is that the children whether male or 
female are children of the deceased for them to be entitled to their 
deceased father‟s property. 
In Menneson v France, Labassee v France,21 it was a violation of the right to 
respect for private life for French law to deny the existence of the 
relationship between the biological father and the children born as a result 
of surrogacy arrangements in the United States.  
 
2.2  Custody of Children Born Outside Wedlock 
The question as to who are the parents of a child or children is/are vital 
for his welfare, and development under the Child‟s Right Act, and the 
biological or natural parent may have parental responsibility for the 
child.22 A child born from a custom which permits a father to keep his 
daughter in the family home to procreate out of wedlock, due to lack of a 
male child, cannot be used against him in inheriting the estate of the 
deceased, who acknowledged him. The fact that the child was born out of 
wedlock or in the above circumstance is immaterial though morally, 
religiously and culturally obnoxious, repugnant to natural justice, equity 
and good conscience, promoting sexual promiscuity in society which is 
highly abominable, antithetic to the well cherished tenets of Fundamental 
Human Rights as enshrined under Chapter IV of the 1999 Constitution.23 
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Therefore, if the natural or biological father of the child born out of 
wedlock is not denied of the said child, which is repugnant to natural 
justice, but deliberately refused to acknowledge the child born out of 
wedlock, his refusal is indirectly given credence to the above which 
supports the custody of that child born out of wedlock follows that of the 
mother in terms of inheritance. This is a gap in our legislation, wherein it 
is only a father that will acknowledge the paternity of a child born out of 
wedlock if when the child knows his natural father, the law is silent over 
this deliberate refusal of an unfit father to acknowledge his own child 
born outside wedlock. 
 
2.2.1 Legitimation under Customary, Islamic Law and Statutory Marriage 
Legitimation under customary Law simply means the act of establishing a 
relationship between a putative father and a child born to such man out of 
wedlock.24 In other words, it is the recognition of the paternity of a child by 
his natural and biological father unlike in English Law, under customary law, 
a valid marriage is not a condition-precedent to such legitimation. 
Legitimisation otherwise called acknowledgment, under customary law, a 
child born out of wedlock may be legitimated by the act of acknowledgment 
whether or not the parents are married. To show acknowledgment, the act or 
conduct of the father acknowledging the child must be such that he has 
established his acceptance of the paternity of the child. The question of non-
statutory legitimation including that by subsequent customary law marriage, 
was considered by Brett, F.J. in Cole v. Akinyele.25 In that case, the deceased 
married a wife under the Marriage Act. During the subsistence of the 
marriage, the deceased formed an irregular association with the mother of the 
two Appellants. One of the Appellants was born during the deceased‟s wife‟s 
lifetime and the other, six weeks after her death. In considering the legitimacy 
of the first Appellant, born during the continuance of the marriage, Brett, F.J. 
stated that he would regard it contrary to public policy for the deceased 
during his life time to confer the status of a legitimate child on the first 
Appellant by any other method than that provided by the statutory law.26 
The succession rights of such children are however protected under section 
42(2) of the 1999 Constitution. 
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A legitimate child on the other hand is the child conceived or born in 
lawful wedlock. Modernly, a child conceived or born in lawful wedlock or 
legitimated either by the parents‟ later marriage or by a declaration or 
judgment of legitimation.27Islamic law application in the northern part of 
Nigeria, in certain circumstances considers as legitimate, children born out 
of wedlock.28 Legitimation through acknowledgment is the process by 
which a child, who was not born legitimate under customary law, 
acquires legitimate status.29 Legitimation in other hand is the process by 
which a child who was born illegitimate acquires legitimate status. 
Under customary law, as it is applicable in some part of Nigeria, if a 
woman had a child by a man to whom she is not married, custody of the 
child is deemed to be exclusive to the father or the mother, and this is so 
even if the child has been acknowledged by the father. The Court of 
Appeal in discussing the custody of a child born outside wedlock held 
that the custody of a child born out of wedlock follows that of the mother 
in the absence of any person claiming custody of the child of being the 
natural father.30 The legal implication of the above position is that where 
the paternity of a child born outside wedlock is not acknowledged by the 
biological father for purpose of inheritance, that child born as outside 
wedlock will inherit from the maternal grandfather in the absence of the 
biological father. 
 
2.2.2 Legitimation by Subsequent Marriage under Statutory Law 
The main reason of Legitimacy Law,31 is to amend the law relating to 
children born out of wedlock. By Section 1(1) of the Law of the said law 
provides that 32 

Where the parents of an illegitimate person marry or have married 
one another, whether before or after the commencement of this 
Law, the marriage shall, if the father of the illegitimate person was 
or is at the date of the marriage domiciled in Nigeria, render that 
person, if living, legitimate from the commencement of this Act, or 
from the date of the marriage, whichever last happens. 
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The operation of Section 1(1) is based on the fulfillment of certain 
prerequisites. First, the parents of the illegitimate person must have 
subsequently married each other. The law repeatedly made used of the 
phrase “illegitimate person” contrary to section 42 of the Constitution,33 
this inconsistency in the law is capable of affecting the illegitimate person, 
the phrase “illegitimate person” referring to children born outside 
wedlock should be expunged in our laws, this will increase the self-esteem 
of children born outside wedlock. 
 
2.2.3 Ikwerre Native Laws and Custom on Rights of Children Born 

Outside Wedlock 
Under Ikwerre native laws and customs, a child born out of wedlock is 
considered illegitimate. The system, customarily/traditionally, where a 
child is born into a family, grew up in that family and participated in the 
family meeting, he is seen by custom that he is part of that family and can 
inherit from that family.34 However, this system shall be discussed at the 
appropriate stage in this work. Presently, the work looks at the custom 
concerning a child born to a man by a woman not married to him. 
Conversely, under the relevant customs, a child is legitimate at birth if 
he/she is born in wedlock. This issue of legitimacy has torn many families 
apart. A lot of families in Nigeria today are affected by this issue of 
illegitimacy. It has been noted that in some customs even where the man 
subsequently marries the woman with whom the out of wedlock child 
was born, the child is still regarded as illegitimate. Legitimacy under such 
customs must be a child born subsequent to a marriage and not prior to a 
marriage. The issues are as to when or at what stage of performance of 
marriage rites will a child be born to acquire the legitimacy status. In other 
words, the question is; must a child be born when all the marriage rites 
have been performed to acquire the legitimacy status? In some customs, 
there is no strict adherence to the system that all marriage rites must be 
performed completely for a child to acquire the legitimacy status.  In 
customs such as Ikwerre custom, there is a stage where marriage rites are 
performed, the man, in the eyes of the customary law, is considered 
and/or deemed to be the husband of the woman being married.35 

                                                           
33

 CFRN, s. 42(2) 
34

 Ejikemele v. Opara  NWLR [Pt 567] 
35

 P. H A Nnokam, Customary Law and the Development of Indigenous Common Law in Nigeria 
the Place of Ikwerre Customary Law, (Okpo Club Nigeria )204 - 212. 



The Journal of Law and Policy      Volume 2, Issue 3, 2022 
 

324 

 

 
There are situations even where brothers of full-blood are at daggers-
drawn on the altar over the issue of illegitimacy. Male children born 
subsequently by a couple asserting that the male child born prior to the 
marriage or completion of the marriage rites, cannot be the head of the 
family. Citing deficiency in his status simply because he (senior male 
child) was born at a time their parents were not husband and wife or at 
the time marriage rites were not yet completed by the man. This situation 
is found amongst siblings of full-blood, but in some cases, the subsequent 
male children allow their older brother born in the above circumstance to 
function and operate as the heir apparent and head of the family. This 
appears a gentle man‟s agreement. What about where there is no such 
understanding? Crisis becomes the only answer.36A certain school of 
thought holds the view that their right of inheritance ensues after all the 
male children of the man had benefited. Some view holds that their right 
of inheritance is at the point after first son had inherited, i.e. (if the family 
is Polygamous and the unmarried daughter is of the kitchen without a 
male child), thereby placing the child of the first son. These situations 
have generated a lot of controversy in some families. 37 It is even more so 
when it comes to succession, with respect to „Owhor‟ title holding and 
chieftaincy stools in the families and communities. It is worst in the case of 
succession to „Owhor‟ title holding, where in a typical traditional setting, 
the „Owhor‟ i.e. (the scepter and the symbol of authority in the family) is 
considered very sacred and hallowed. Such that for a person to ascend 
that position, the insistence is that the person must be legitimate under 
customary law.  
In some localities for example, Ikwerre communities, distinction is drawn 
to the effect that a person not legitimate cannot be an Owhor holder, but 
may be allowed to ascend chieftaincy thrones. Note that even in such 
arrangements; some very ancestral stools are a no-go-area for persons not 
legitimate under the Customary Law. 
In all the enumerated customary practices, there exist much discrepancies, 
uncertainties and differences in the manner and approach in which the 
issue pertaining to legitimacy is addressed under customary law. 
Similarly, the Ikwerre custom as it relates to custody and rights of children 
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born outside wedlock is also practiced in some of the tribes in Rivers State.  
In Ogoni, a woman may not be allowed to get married. Usually, the first 
daughter is not allowed to get married. She is seen as the one who will 
look after the family. She tends or cares for the family/ancestral gods. In 
Khana, such a woman is called BIAKE, while in Gokana, she is called 
GBEABE. She is however, entitled to have as many children as she wants 
from as many men as she desires.  Her children belong to her family and 
not to their father‟s family. Thus, her children bear her maiden name. Her 
first son is called DEEGBARA while her first daughter is called DEENWA. 
DEEGBARA is seen as the Prince of the family. Amongst the grandchildren, 
he has more traditional ancestral authority than other grandchildren. BIAKE 
shares benefits from the sharing of ancestral lands. She enjoys the attention of 
other family members. It should be pointed out that a child born by a BIAKE, 
while in her father‟s house belongs to her family and not the father of the 
child even if she eventually marries the man38 The Iya Marriage is the highest 
form of marriage under Kalabari Law and Customs. In its most simplest 
description or definition, it can be considered to be “the buying of the flesh 
and bone39 other forms of marriage can only confer the husband with life and 
flesh rights over his wife and their offspring, it is the Iya marriage rights that 
cloaks him with total ownership of his wife and their children40 The 
foregoing is rightly admitted by learned author E. I. Nwogugu when he 
rightly submitted; “The children of the Iya (or big-dowry) marriage and their 
mother belong to their father‟s family and have succession right in that 
family”41 
The Igwa-sime or marriage is the second form of marriage which gives a 
husband right over his wife for as long as she remains alive. In the Igwa (or 
small-dowry) marriage, both the children and their mother belong to their 
mother‟s family. The children will inherit from their maternal uncles or other 
maternal relations. I.E. Nwogugu submits that the distinction between the 
two types of marriage is rapidly breaking down, this position he arrived at 
simply because children of an Igwa marriage successfully claimed and 
succeeded to part of their father‟s estate under Okirika Native Law and 
custom42 which is very similar to that of Kalabari in many respect43.  
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The above Ikwerre custom on custody and rights of children born outside 
wedlock still find excuses by calling these children born outside wedlock “ 
Nwo-oyie or Omurunuoro” in order to discriminate and deprive the children 
born outside wedlock certain rights and privileges because of the 
circumstance of their birth regardless of the extent law. 
 

2.2.4 Legitimation under Statutory Law 
The legitimation of an illegitimate child through the subsequent marriage of 
his parents was first made possible in Nigeria by the enactment of the 
Legitimacy Act 1929.44 This piece of legislation, though based substantially on 
the earlier English Legitimacy Act 1926, contained some variations intended 
to suit local conditions. The 1929 enactment applied then to the whole 
country. With the introduction of federalism in Nigeria in 1954, legitimacy 
became a subject which falls within the legislative competence of regional 
governments. Consequently, legitimation has been left out in the Laws of the 
Federation of Nigeria 2004. Fortunately, state governments have preserved 
the original enactment without alteration. This accounts for the fact that there 
is now uniformity in the State Laws on legitimacy.45 
 

2.2.5 Legitimation by Acknowledgement  
Under some systems of customary law an illegitimate child may be 
legitimated by acknowledgement.46 Acknowledgement consists of any act of 
the natural father of an illegitimate child by which he recognizes the paternity 
of the child.  Unlike in English or statutory law, the existence of a valid 
marriage is not a pre-requisite of the operation of the principle of 
acknowledgment despite the fact that the parents have never been married to 
each other.47  It is the law that children born out of wedlock but whose 
paternity was acknowledged by the intestate have equal share with the 
children of the marriage; Okonkwo v. Okonkwo.48 
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2.2.6 Acts Which Constitute Acknowledgement 
To constitute acknowledgement, the act or conduct of illegitimate child‟s 
natural father must be such as to indicate or establish his acceptance of the 
child‟s paternity. It is not necessary that the act or conduct should be 
formal. Informal acts may, in appropriate circumstances would be 
enough.49 It has been held that the performance of the customary naming 
ceremony eight days after the birth of a child is ample evidence of 
acknowledgment.50But in Akerele v. Balogun,51 it was contended in defence, 
that the performance of the naming ceremony of the illegitimate child by 
his natural father outside his house was proof that he did not accept 
paternity. Although the court did not express any view on this contention, 
it is submitted that its validity is doubtful. The failure to perform the 
ceremony in the natural father‟s house may be capable of being explained 
away. For instance, in this particular case, he was anxious to keep his 
association with the mother of the illegitimate child secret because of the 
difference in their ages. 
There are Acts of Legitimation, legitimation could be in any of the 
following forms: naming of the child by the putative father. In the case of 
Philips v. Philips,52 it was held that the act of a putative father organizing a 
naming ceremony wherein he names the child amounted to 
acknowledgment. Even where the putative father pays for the hospital 
maternity bills of the child‟s mother has been held to be an act of 
legitimation.53 In the case of Young v. Young,54 it was held that an 
acknowledgment contained in a letter suffices to constitute legitimation. 
Also, in Adeyemi v. Bamidele,55it was held that the maintenance of a child 
by his biological father including the payment of the child‟s school fees, 
constitute acknowledgment. The acts of legitimation are not limited to the 
above. 
In Igbo Customary Laws, in some localities recognize the principle of 
acknowledgement sometimes on certain conditions. The father of the child 
may be required to take him into custody or send gifts to the mother‟s 
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family or name the child in the presence of both families.56In the Ukeje’ v 
Ukeje,57 the issue of whether the Respondent was the daughter of L.O. 
Ukeje (deceased), family photographs may have helped to resolve the 
issue, but the birth certificate of the Respondent was decisive in settling 
the issue. It answered the questions when, where the respondent was born 
and who her parents were. Exhibit J, the guarantor‟s form signed by the 
deceased (L.O. Ukeje) further showed that the deceased was the father of 
the respondent.  The Supreme Court invoked the provisions of section 
42(1)(a) and (2) of the Constitution of Federal Republic of Nigeria58 in 
quashing the unknown Igbo customary law that disentitles a female child 
from partaking in the sharing of her deceased father‟s estate.The rationale 
of the Apex Court‟s interpretation of S. 42 (2) and is that the right of a 
female child and a child born out of wedlock to have a share in the estate 
of their father are constitutional.  
 
2.2.7 Who Can Acknowledge? 
It is well established that the right of legitimation by acknowledgment is 
exclusively conferred on the natural father of an illegitimate child. The 
mother has no corresponding right59. A related problem is whether the 
right of acknowledgment is reserved in particular to fathers who are 
subject to customary law only. In Savage v. Macfoy,60 which has already 
been considered, it will be recalled that the court held that a purported 
customary law marriage between a Sierra-Leonean resident in Lagos and 
a Lagos girl was void. Such marriage was not permissible or valid by the 
law of Macfoy‟s domicile of origin. But Macfoy on his death left some 
children of the association whose paternity he acknowledged.  
 
2.2.8 Time of Acknowledgement  
It is pertinent to determine the time or times at which the right of 
acknowledgement may be exercised. A number of problems may arise in 
this connection. Must a father acknowledge his child only during his life 
time or the lifetime of the child? Is it necessary that the act or conduct of 
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acknowledgement be made public during the lifetime of the father?  
Taking the last problem first, all the decided earlier considered cases dealt 
with situations where the acknowledgment took place during the lifetime 
of the natural father and were made public then.61 
It may happen that the father accepted responsibility for the pregnancy 
but died before the child was born. Will such a child be regarded as being 
legitimated by acknowledgment? This situation came before the courts in 
Oladele and Others v. Akinshola and Others.62It is significant that there is no 
requirement that the parents of the illegitimate person must not be 
married to some other persons at the time the child is conceived or born. 
The absence of such requirement was a deliberate decision of the law-
makers.63 Consequently, the child of an adulterous union may be 
legitimated. Where the birth certificate of the illegitimate child bears the 
name of the natural father and was no fact obtained by him or on his 
instructions, there is clear evidence of the recognition of paternity64 
 
2.2.9 Judicial Response to Issues of Custody of Children in Nigeria 
By the provision of section 6(6(b) of the 1999 Constitution, the judicial 
powers of the court shall extend to all matters between persons or 
between government or authority and to any person in Nigeria and to all 
actions and proceedings relating thereto, to the determination of any 
question as to the civil rights and obligations of that person. Thus, a High 
Court or any Court of the law has the jurisdiction under is when invited 
by process of litigation. In Taiga v. Moses65 held that; “Since it was the 
Appellant who raised the assertion that the Respondent prior to 
December, 1993, the Respondent was aware of the statutory nature of the 
subsisting marriage between the Appellant and a 3rd party and gave 
evidence in support of his assertion, regardless of whether the Respondent 
gave evidence under oath in support of the assertion in her defence and 
counter-claim, the Trial Court had the constitutional power having been 
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invited in the first place by the Appellant himself to declare that the 
Respondent was aware of the subsisting statutory marriage of Appellant and 
a 3rd party prior to December, 1993. The Trial Court exercised its 
constitutional power here rightly and this Court did not find any basis for the 
challenge of the exercise of that right by the Appellant in his issue one”.    
 
2.3The Reality of Extant Laws 
There are laws adequately provided for the protection of children born aside 
wedlock, particularly Section 42(2) of the Constitution and the Judicial 
pronouncements on this issue are replete, but the problem is the 
unenforceability of these laws relating to custody of children born aside 
wedlock in our society, especially in the Ikwerre Ethnic group on the ground 
that they are product of illicit sex and promote promiscuity in the society and 
the society seeing them as bastard. It is also described as children out of 
wedlock. It is now commonly known as illegitimate child. An illegitimate 
child is a child born to a married woman whose husband is not the father of 
the child. These meaning ascribed to children born out of wedlock is one of 
the realities leading to disobedient to the enforcement of the extant laws. 
Recently court made an order for a child to be in the custody of the mother. It 
is the law that where a man acknowledges the paternity of a child born out of 
wedlock, that child shall not be subjected to any disability or deprivation 
merely by reason of the circumstances of his birth.66  Despite all these laws 
protecting children born outside wedlock, the society still found excuses in 
violating the rights of the children born outside wedlock. The issue of 
children born within or outside wedlock is still lingering in our various 
communities where customary law and practices hold sway despite the 
biases inherent in the socialization process that has been acquired over a 
period of time. 
The society, especially in Ikwerre of Niger Delta region, it does appear to 
show some disdain or dislike towards illegitimacy on the child who did not 
in any way participate in coming into the world by an act of two (2) 
consenting adults.  
 
2.4  Removal of Discrimination against Children of Unmarried Parents  
At Common Law, a child of parents who were not married to one another at 
the time of his birth was filiusnullius or “nobody‟s child”. The law scarcely 
recognized his relationship with his mother, let alone with his father. Section 
42of the Constitution of the Federal Republic of Nigeria is apt. 
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2.5   Lessons from Other Jurisdictions 
The English court in a judgment given on 19th October, 2016 in the case of 
Johnson v Secretary of State for the Home department67considered the 
fundamental issue is whether it is compatible with the European 
Convention on Human Rights to deny British citizenship to the child of a 
British father and a non-British mother simply because they were not 
married to one another at the time of his birth or at any time thereafter? 
The court held that there are many benefits to being a British citizen, 
among them the right to vote, the right to live and to work here without 
needing permission to do so, and everything that comes along with those 
rights.  
In July 2014, Dingemans J held that the discrimination against a child of 
unmarried parents was not justified at the time of his birth and continued to 
be unjustified; that there had been a violation of article 14 of the Convention 
read with article 8;68 and that the certification of the claim as clearly 
unfounded was unlawful. In Inze v Austria69; Genovese v Malta,70 It is also clear 
that birth outside wedlock falls within the class of “suspect” grounds, where 
“very weighty reasons” are required to justify discrimination. This was held 
as long ago as Inze v Austria71, where children born in wedlock were given 
priority over children born outside wedlock in the inheritance of a family 
farm: The question of equality between children born in and children born 
out of wedlock as regards their civil rights is today given importance in the 
member states of the Council of Europe.  
The likelihood that a child born outside wedlock would have had less to do 
with the family farm, and the attitudes of the rural population, were not 
regarded as weighty reasons. The need for “very weighty reasons” has been 
repeated many times since, for example, in Fabris v France72, where reference 
was made to “the principle of equality eliminating the very concepts of 
legitimate children and children born outside marriage”, and in Genovese v 
Malta73, at para 44, where it was noted that 22 member states were now 
parties to the 1975 Convention and it was irrelevant that Malta was not. The 
United Kingdom signed the Convention in 1975 and ratified it in 1981.  
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Recently, a very interesting legal puzzle occurred were a 40-year-old Las 
Vegas hotel cleaner won a child support battle against a 28-year-old 
millionaire who she never slept with. Jane was 36 when she stole a used 
condom from a then 24-year-old tech millionaire‟s hotel garbage can. She 
inserted the semen inside her vagina and became pregnant with a baby 
boy who is now 4-years-old. During the child support hearing, Jane 
confessed that she never slept with the young millionaire and that she 
impregnated herself with his sperm while she was cleaning his room. The 
court ordered him to pay the mother of the child $2 million for the 3 years 
of his son‟s life he missed74.  
 

3.1 Conclusion and Recommendations 
a. Equal Right 

 Section 42(2) of the 1999 Constitution of the Federal Republic of 
Nigeria gave equal right to children born in Nigeria whether born 
outside or within wedlock, thereby eliminating any form of 
discrimination by the reason of the circumstance of the person‟s 
birth. 

b. Equal inheritance; 
The reality of extent law is that children born outside wedlock have 
equal rights of inheritance with children born within wedlock. 
Therefore children born outside wedlock shall not be subjected to any 
disability or deprivation merely reason of the circumstances of his 
birth. The children cannot be discriminated or seen as an illegitimate 
children on the reason that they are children of unmarried parents. 

c. Lack of enforcement of the extant law  
Factors responsible for the violation of the rights of Children born 
outside wedlock in Nigeria; are that the extant laws lack adequate 
enforcement provision, especially no punishment for violation of the 
extant law, rather Section 42 is declarative in nature instead of 
corrective and punitive  

d. The custody of children born out of wedlock follows that of the 
mother in the absence of any person claiming custody of the child. 
This is necessarily so because a child must belong to a family and 
should not be abandoned and left homeless for a situation he did not 
create. 
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In addition, the children born outside wedlock can inherit or be in the 
custody of the biological father upon acknowledgement of their paternity 
and shall have equal share with children born within wedlock without 
any form of discrimination or disability. 

 
3.2 Conclusion 
It has been shown that depriving children born out of wedlock from the 
inheritance of their father or mother‟s property is illegal as same amounts 
to discrimination against them. The current position in Nigeria today is 
that there are no illegitimate children and children born out of wedlock 
have equal right to be entitled to share in the property of their deceased 
father provided that during the lifetime of the father, he expressly 
(directly) or impliedly (indirectly) acknowledged that he was the father of 
the children born pour of wedlock75. 
 
There however seems to be some shortage of intellectual resources in the 
aspect of rights and custody of a child born outside wedlock. This vacuum 
has led to situations whereby the mother of a child born outside wedlock 
is most times coerced, forced and intimidated to release or give up 
custody of a child to the father. In most situations, the father of the child 
born outside wedlock abandons the child and the mother is left to cater for 
the child alone. Thereby subjecting the child born out of wedlock is a 
victim of a circumstance which he did not create and as such, should not 
be made to suffer exclusion from inheriting his father or mother?76.Every 
child no matter the circumstances of his birth deserves the best and enjoys 
the full coverage of the Law. These rights are not negotiable and can be 
enforced against a parent, government or any authority or institution in 
whose care a child is placed. 
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3.3 Recommendations 
The following hereunder are recommendations 

1. There should be a federal enactment against deprivation and 
discrimination of children born outside wedlock. 

2. There should be an amendment of adoption laws in Nigeria to 
provide for the adoption of children born outside wedlock by their 
biological fathers or natal families in event that the father refuse to 
acknowledge the child 

3. There should be a federal legislation against any person that will 
breach or violate Section 42(2) of the 1999 Constitution by 
discriminating children born outside wedlock. 

4. Section 42(2) of the 1999 Constitution is declarative, hence there 
should be inclusion of sanction in the above section to adequately 
protect Children born outside wedlock. . 

5. Adoption and Implementation of the Child Rights Act by all the 
States in Nigeria and especially the rights of all children and proper 
socialization of children should be encouraged.by the Government. 

6. Increased and programmed enlightenment campaigns on 
constitutional rights by the Nigerian Orientation Agency (NOA) as 
well as advocacy by persons, government agencies and Civil society 
groups. Advocacy is required and recommended to change the minds 
of people about opinions and values long acquired and practiced 
which is tacked on children born outside wedlock. 

7. The various Ministries of Women affairs and Social Development in 
the states of the federation should be encouraged to open zonal offices 
in all the Local Government Areas in the country, where they can have 
direct access to the grassroots and provide legal aid services, 
enlightenment campaign and support to women and children who are 
unable to afford the exorbitant legal fees for litigation geared towards 
the determination of paternity of their children wherever such a 
dispute arises. 
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TRANSGENDER RIGHTS AS WOMEN’S RIGHTS:  
FACT OR FICTION 

 

By 
 

Patricia Kisugu Obi* 
 

Abstract 
The law in Nigeria recognizes people to be either male or 
female. These are the only two sexes that enjoy legal 
recognition. The idea that a person can be transgender 
remains an alien concept to the laws and traditions of 
Nigeria. The concept of a woman under Nigerian law 
therefore retains its classic traditional definition. In other 
climes however it has been legally recognized that a 
person’s sex may differ from his/her gender. People choose to 
identify as transgender, non-binary or intersex, and clamour 
to be recognized as such. A person who chooses to identify 
as a transgender woman wants to be recognized by law and 
society and as a woman, and as such any discourse on 
women’s rights should accommodate the transgender 
woman. But are transgender women really women in the 
true sense of the word? Should society abandon scientific 
reasoning in favour of these new concepts? Are transgender 
rights women’s rights? This research attempted to examine 
these new concepts of gender and whether there is any 
weighty reason for abandoning the traditional definition of 
a woman. The writer concluded that transgender rights are 
not women’s rights, as the reasons proffered in favour 
classifying transgender women as women verge more on 
nonconformist ideas than on reality. 

 
Who is a woman? 
A woman simply put is the female of the human race,1or an adult female 
human being.2 The major biological differences between a female and a 
male is that females have ovaries and produce eggs, and males, who have 
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testes and produce sperm.3 Essentially a female or a woman is a biological 
being. There are defining traits that set a woman apart from a man. These 
are inborn traits that can easily be determined at birth. The sex of a child 
therefore is not assigned at birth. It is determined through observation.  
When it is determined at birth that a child is either a boy or a girl, the 
child grows up to attain the age of puberty. At puberty, a child's body 
begins to develop and change as they become an adult. Girls develop 
breasts and start their periods. Boys develop a deeper voice and facial hair 
will start to appear.4 It is the transition from childhood to the final stage of 
maturation that allows for reproduction.5 There is no gainsaying the fact 
that this is basic science which cannot be disproved. When a girl is born 
and is determined to be a girl based on scientific criteria, she may grow up 
and insist that she feels like a boy. This however does not reverse the 
biological signs of puberty, for as soon as she reaches the right age she 
begins to develop breasts and start her periods. Regardless of how she 
feels on the inside, she is a woman. She cannot impregnate another 
woman simply because she feels like a man. Nor can she make her 
monthly cycle to cease flowing because she feels she does not feel like a 
woman. On the flipside a boy will not begin to grow breasts at puberty 
simply because he feels like he is a girl deep inside. The signs of puberty 
do not depend or respect the feelings of an individual. They are laws of 
nature which cannot be wished away 
 
Who is a Transgender Woman? 
According to Beth Sissons in an article; “A healthcare professional usually 
assigns newborns either a male or female sex at birth. If people identify 
with a different gender to the one they were assigned, they may describe 
themselves as transgender. A transgender woman is someone who is 
currently living as a woman but was assigned a male sex at birth. A 
transgender man is someone who is currently living as a man but was 
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assigned a female sex at birth.”6 Going by this therefore, when a child is 
born, the health worker upon seeing the child’s genitals pronounces the 
child as either male or female. If such a child that was born with male 
organs grows up and decides that he wants to identify as female, he 
becomes known as a transgender woman. If on the flipside the child was 
born female, but grows up and decides to identify as a male, she becomes 
a transgender man. In essence identifying as transgender is a matter of 
choice. 
The American Psychology Association defines transgender as: 

…an umbrella term for persons whose gender identity, gender 
expression or behavior does not conform to that typically associated 
with the sex to which they were assigned at birth. Gender identity 
refers to a person’s internal sense of being male, female or 
something else; gender expression refers to the way a person 
communicates gender identity to others through behavior, 
clothing, hairstyles, voice or body characteristics.7  

 
This definition sheds light on what it means to identify with a different 
gender. A transgender woman is by this definition a biological male whose 
outlook and behavior is not typically male. He has an “internal sense” of 
being female, and likes to present himself as a female. The Planned 
Parenthood website has this to say about the concept of being transgender: 

Some people feel that the sex they were assigned at birth doesn’t 
match their gender identity, or the gender that they feel they are 
inside. These people are often called transgender. Transgender is a 
term that includes the many ways that people’s gender identities can 
be different from the sex they were assigned at birth…Transgender 
people express their gender identities in many different ways. Some 
people use their dress, behavior, and mannerisms to live as the gender 
that feels right for them. Some people take hormones and may have 
surgery to change their body so it matches their gender identity.8  
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The concept of being transgender is therefore a feeling, a matter of 
expression, and not biology. As Colleen Williams put it, “Biological sex is 
separate from gender identity, which may or may not align with an 
individual's biological sex.”9 In other words your sex can differ from your 
gender. This concept appears to dwell more on non-conformism as a way of 
life, rather than basic scientific characterization of males and females. A 
person who was born male may decide that he fancies living an effeminate 
life. He may rebel against the expectations society has of the typical male, and 
decide to dress and behave like a woman. Identifying to live like a woman 
therefore qualifies him as a transgender woman. 
For the purpose of this discourse the above three definitions suffice. The 
concept of the transgender believes sex is assigned at birth. It does not 
concern itself with the fact that what it calls assignment is not a random act, 
but an act based on strict biological characterization. It posits that a person 
may grow up and decide that he/she does not wish to conform with the 
traditional appropriate behavior society has laid down for his/her gender. 
Such a person upon rebelling and adopting the outlook of the opposite 
gender has identified with the opposite gender. A man who inwardly feels 
like a woman and expresses himself as a woman is therefore a transgender 
woman. Becoming a transgender woman is therefore first and foremost a 
mental state of being. The traditional male and female on the other hand is 
strictly determined by biological characterization.  
 

The Concept of Women’s Rights 
The concept of women’s rights condemns any form of discrimination against 
women and reaffirms the importance of guaranteeing equal political, 
economic, social, cultural and civil rights to women.10 It also entails the 
elimination of all forms of “…discrimination, inequalities, and practices that 
negatively affect women’s rights.”11 It is a struggle for equal rights and 
opportunities and greater personal freedom for women. The overall aim is to 
place women as a vulnerable group on an equal pedestal with men in terms 
of freedom and opportunities. 
Women’s rights are basically human rights. The Global Fund for Women is 
of the view that,  
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Women's rights are the fundamental human rights that were 
enshrined by the United Nations for every human being on the planet 
nearly 70 years ago. These rights include the right to live free from 
violence, slavery, and discrimination; to be educated; to own property; 
to vote; and to earn a fair and equal wage.12 

 
The key issues in women’s rights are said to be: Violence against Women, 
Sexual & Reproductive Rights and Health , Political and Civil Participation, 
Marriage & Family, Human Trafficking, Labor & Employment and  Property 
Rights.13 It can be argued that most of the key issues in women’s rights fall 
under the broad spectrum of human rights. Thus advocates of transgender 
rights may insist that the rights of the transgender should be treated as 
women’s rights. But the area of reproductive rights on the other hand is 
peculiar to women. 

 
The Reproductive Rights of Women and the Transgender Woman 
Transgender women are human beings, and to that extent they must be 
guaranteed all the rights enshrined in the constitution. Reproductive rights 
are recognized as an essential right to maintain women’s equality in relation 
to pregnancy.14 Reproductive rights have been recognized as one of the most 
important rights for women and girls. It is one of the human right which 
should not be negotiated at any cost because it not only gives right to the 
women to take independent decision regarding their sexual relation but it 
also protects their sexual health as well as maternal health.15 
Reproductive rights entail the right of a woman to decide whether and when 
to have children.16 It also includes a woman’s right to decide if and when she 
has children, and to have high-quality health care that means she will not die 
in pregnancy or during childbirth. Reproductive rights promote the 
elimination of female genital mutilation and the right of every woman to live 
equally and free from discrimination.17 

The person who identifies as a transgender woman was born a 
biologically a male. Identifying as a woman does not make him to grow a 
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uterus, a breasts or ovaries. Even if we accept the theory that sex is merely 
assigned at birth and a boy may grow up and decide to identify as female, 
this form of identification is mere window dressing which has no bearing 
on his intrinsic biological make up.  
It goes without saying that the transgender woman is incapable of getting 
pregnant and therefore is not susceptible to die at childbirth.18 When it 
comes to healthcare, the transgender woman must be treated as a man. It 
has been argued that this constitutes a form of discrimination against 
transgender people when medical professionals treat transgender people 
based on their body parts.19 However the question to be asked is whether 
identifying as a woman has any effect on the male anatomy.  
According to Sherene Mohamed a health professional is guilty of 
discrimination if he/she examines a transgender woman as a man. The 
problem however is that there are certain illnesses that are peculiar to men. 
The prostate gland for example is a male reproductive organ, found at the 
base of the bladder. Fluid produced by this gland helps to protect and feed 
sperm, which come from the seminal vesicles via the ejaculatory ducts into 
the urethra.20 In later life men experience health issues with the prostate 
which can be life threatening. Prostate cancer is said to be the most common 
cancer among men.21 The medical professional must physically examine a 
patient in order to come out with a proper diagnosis. Because the transgender 
woman has a male anatomy, he must be examined as a man. Identifying as 
female will definitely not eliminate the chances of having prostate cancer or 
any other health issues peculiar to men.22 Transgender women are at risk of 
having prostate cancer like any other man.23 

The transgender woman identifies as a woman. It is therefore common for 
them to take up the outward appearance of women. They wear female 
clothing, make up and generally present themselves as women. This is 
cosmetic and superficial, as the subcutaneous biological content of the 
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transgender woman remains basically male. Advances in science and 
technology have made it possible for a male to undergo surgeries which 
would outwardly transform him into a female. Breasts can now be 
surgically implanted. The male genitals can be removed and a vagina 
constructed in its place.24 With hormonal treatment estrogen can be 
injected into a man to give him feminine features. This is known as 
feminizing hormone therapy.25 It is used to induce physical changes in the 
body caused by female hormones during puberty. During feminizing 
hormone therapy a male is given medication to block the action of the 
hormone testosterone. He is given the hormone estrogen to decrease 
testosterone production and induce feminine secondary sex 
characteristics.26In essence it is possible to surgically outwardly transform 
a man into a woman. 
The point must be stressed that feminizing hormone therapy is not 
permanent. While it leads to the loss of facial hair and development of 
feminine features, once the newly created female discontinues the 
medication, the natural masculine features begin to return.27 The physical 
alterations are in effect not permanent. Also because the transgender 
woman, even after undergoing a sex change surgery has no ovaries or 
uterus, menstruation is not possible.28 Pregnancy cannot naturally occur 
as a result of intercourse between the transgender woman and another a 
biological woman.  
On the other hand a person who was born female but chooses to identify 
as male (transgender man) will still get pregnant.29 The transgender man 
who has ovaries and a uterus in the attempt to transition into a man will 
typically be treated with testosterone to stop menstruating and develop 
masculine features. In spite of the testosterone treatment however, she 
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may still get pregnant after intercourse with a male.30What emerges 
therefore is that genetically and biologically, a transgender woman is still 
a male, while the transgender man is still female.31 This is because;  

Whatever set of chromosomes a person has when they are born 
cannot be changed…chromosomes are in all the cells that make up 
our bodies. To change a person’s chromosomes would mean 
changing trillions of cells! There aren’t any technologies (and 
probably won’t be in the future) that can change a chromosome in 
all of a person’s cells.32  

 
Anna L. Stark succinctly captures it thus; “We live in strange times, when 
wrong is right, facts are not the truth, and questioning a narrative not 
based on science elicits immediate condemnation… the science of biology 
has taken a back seat to the bizarre thinking of male and female being 
interchangeable.”33  
 Apologists of the transgender woman as a biological woman have lashed 
out against this hard science.34 Their arguments largely verge on passion 
and not science. They make an emotional appeal for the transgender 
woman to be accepted as female, but give no scientific fact to buttress 
their assertions. It is claimed for instance that “Important new scientific 
research published in March 2018 indicates that transgender people 
literally have different brain structures than cisgender…that their brain 
structure and function resembles that of the gender which they inwardly 
feel themselves to be…” But even if we accept this postulation, there is 
more to the anatomy of a woman than brain structure. A woman is the 
whole package. 
From the foregoing one must conclude that any discourse on the 
reproductive rights of women must exclude the transgender woman. 
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Reproductive rights dwell mainly on the sex roles of women which are 
mainly biological, and cannot be performed by the transgender woman. 
Sex roles refer to socially coded behaviors and practices often related to a 
person's reproductive capacities, such as women with the roles of 
motherhood and men with fatherhood.35 Sex roles are naturally or 
biologically determined, leaning on biological factors such as internal or 
external sex organs, chromosomes and hormones to determine a person's 
social placement as either male or female, man or woman.36 
The transgender argues that biological factors alone do not determine 
gender. The science of the transgender woman as a woman is 
unconvincing; it is not real science. It is a compendium of social theories 
and philosophies which defy science and logic.  For though the 
transgender woman may have the superficial outlook of a woman the 
subcutaneous content remains essentially male. It has been suggested that 
medical professionals have been lagging in academic research with a 
transgender-specific focus resulting in significant knowledge gaps in 
dealing with the care of transgender patients.37 Perhaps because the 
transgender woman is actually a man, his health needs do not differ from 
other males. A study has indicated that it is important to classify and 
examine the health of the transgender population as unique 
subpopulations, because there are notable differences between their health 
challenges and that of others.38 This unique population must not be 
classified as female. If one makes the allowance for transgender health as a 
unique subpopulation, it logically follows that transgender health 
issues/rights and the reproductive rights of women are poles apart, and 
cannot be treated as the same. 
 

Transgender Women in Female Sports 
Women first took part in the Olympics of 1900, with 22 women competing 
in only golf and tennis.  Since that time, women’s participation in the 
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games has been slowly, but steadily, increasing.39 Historically there has 
always been a separate category for women athletes to compete among 
themselves. There has been a continuous struggle for equality in sports by 
women which has been largely successful as women now compete in 
boxing, weightlifting, football and other sports which were previously 
reserved for men.40  
The rationale behind women and men competing separately is based on the 
obvious anatomical differences between the sexes which gives men the 
physical advantage.41 As put by a development biologist; “Males can run 
faster, jump longer, throw further and lift heavier than females. They 
outperform females by 10% on the running track to 30% when throwing 
various balls.”42 Women fought and won the rights to be allowed to 
participate in sports. These rights are gradually being systematically taken 
away from them by men claiming to be transgender women. 
There is a gentle but firm push for transgender women to gain global 
recognition and inclusion as women in sports. In a bid to identify as women 
and be accommodated and recognized as women, biological males who 
consider themselves as transgender women have come out to compete in 
female sports. This they feel is a right to freedom of expression. In the Tokyo 
2020 Olympics, New Zealand weightlifter Laurel Hubbard who lived as a 
male for 35 years before he transitioned to transgender became the first 
transgender woman to compete in the history of the Olympics.43 

The International Olympic Committee (IOC) in a 2021 effort to placate 
transgender athletes came up with what it called “Framework on Fairness, 
Inclusion and Non-discrimination on the basis of gender identity and sex 
variations.” The framework makes no mention of specific hormone levels 
to which athletes must conform and allows that athletes should never be 
pressured by athletic governing boards to undergo medically unnecessary 
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procedures or treatment to meet eligibility criteria. It also adds that 
eligibility should not be determined through gynecological exams or 
similar forms of invasive physical examinations that seek to determine an 
athlete’s sex. Athletic federations are also newly prohibited from 
subjecting athletes to targeted testing aimed at determining their sex, 
gender identity and/or sex variations. The rules establish that transgender 
and intersex athletes should not be assumed to have an unfair advantage 
over their competitors without scientific evidence; that restrictions on 
their participation must be based on robust and peer reviewed research.44 
This new frame work basically sets the foundation for the elimination of 
the biological woman from the medal podium at the Olympics. If men do 
not have the obvious advantage over female in sports, it is strange that 
while transgender women have competed in female sports, transgender 
men have not come out to compete in male sports. Again if men are not 
generally physically stronger than women, why are women the main 
victims of domestic violence? Biological women with high testosterone 
levels have been restricted from competing in female sports.45 The case of 
Caster Semenya46  and Dutee Chand47 are classic examples. If there are 
testosterone limits for biological women, one questions the rationale 
behind the existence of transgender athletes in female sports. 
Fallon Fox a transgender mixed martial arts fighter allowed to compete 
against women broke his female opponent’s skull and left her within an 
inch of death.48 Fox broke the orbital bone of biological female fighter 
Tamikka Brents, and gave her a concussion.49 Following in the footsteps of 
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Fox Alana McLaughlin, a former US Army Special Forces personnel 
became the second openly transgender woman to compete in professional 
mixed martial arts. He beat a woman to submission in his debut using a 
rear-naked choke on Celine Provost, ending the fight 3 minutes, 32 
seconds into the second round.50 Lia Thomas became the first known 
transgender woman to win in America’s National Collegiate Athletic 
Association (NCAA) swimming championship. He entered the NCAA 
women’s swimming and diving championships as the top seed, and 
touched first with a season-best time. He defeated an Olympic silver 
medal winner in the process.51 These instances highlight the obvious 
unfairness of allowing transgender women to participate in female sports. 
Sporting performance is strongly influenced by a range of physiological 
factors, including muscle force and power-producing capacity, 
anthropometric characteristics, cardiorespiratory capacity and metabolic 
factors. These physiological factors differ significantly between biological 
males and females as a result of genetic differences and androgen-directed 
development of secondary sex characteristics.52  
Recognizing the obvious unfairness of allowing males to compete against 
females, some state legislatures in the United States are opposed to the 
idea of permitting transgender women to play sports alongside women. 
Alabama, Arkansas, Georgia, Idaho, Indiana, Iowa and Kentucky, have 
passed legislation strictly forbidding the participation of biological males 
in female sports unless they have undergone full reassessment surgery 
and taken the relative hormones.53 It remains to be seen whether the IOC 
guidelines will be implemented globally.  
Suffice it to state that the guidelines infringe upon the rights of women. 
Allowing transgender women to compete against women in any of the 
combat sports must be considered as violence against women. 
Transgender women deserve respect of people and protection of the law 
because they are human.  But women in sports, especially combat sports, 
deserve protection from men. A fight between a biological man and a 
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biological woman is for all intents and purposes an unfair contest. The 
rules that allow transgender women to compete against biological women 
must be seen as an aberration.  
 
The Transgender Woman as a Biological fiction 
Avrohom Gordimer posits that the entire transgender legitimacy 
movement is a fabrication in which new vocabulary was introduced to 
glorify those who suffer from the psychiatric condition known as gender 
dysphoria.54 He argues that gender must be determined on a biological 
basis, and gender nonconformity is a psychological disorder which must 
not be allowed to gain prominence as normal behavior.  
The question that readily comes to mind is whether there are any laid 
down biological characteristics of the transgender woman. Whether the 
transgender woman has distinct physical attributes that sets him apart 
from the traditional male or female, and what those physical attributes 
are. This researcher found numerous published articles on the internet 
which seek to justify the transgender as a biological being. None of these 
works provides a workable framework for the biology of the transgender. 
In trying to alter their physical appearance, some transgender women 
choose to retain their male genitals55 while others choose to have it 
surgically removed.56 There are transgender women who opt for breast 
implants,57 while others do not.  Bruce writing on the characteristics of 
transgender people informs58 us that transgender people are those who 
transgress gender norms of society by attempting to transition into the correct 
gender into which they should have been born. The article sheds no light on 
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the physical or biological characteristics. Harris,59 Diane Chen,60 Chochran61 
and Pendleton62 equally avoid any physical characterization. 
An observation by this writer of photographs of American Transgender 
swimmer Lia Thomas63 and Laurel Hubbard64 the transgender Olympian 
from New Zealand does not reveal that their male physique has been altered. 
These photographs indicate that both men have largely retained their male 
physique. Both men however feel their gender identity is female. Gender 
identity, can be defined as a person’s internal sense of gender, whether this 
be male, female, neither or somewhere along the gender continuum.65 
Transgender mixed martial arts athlete Fox on the other hand has undergone 
gender re-assignment surgery, but his photographs as appeared in an article 
on the internet66 show him to still retain the structure of a man. 
The transgender theory is a theoretical orientation on the nature of gender 
and gender identity in understanding the lived experiences of transgender 
and transsexual individuals. It is distinct in emphasizing the importance of 
physical embodiment in gender and sexual identity. Transgender theory 
integrates this embodiment with the self and socially constructed aspects of 
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identity through the lived experiences of those with intersecting identities.67 
The definition of a transgender thus remains a theory for in practice the 
concept remains blurry. 
It would seem that there are no clear cut parameters that define a transgender 
woman. The transgender experience is a theory. The popular thought is this 
theory is that every person has the right to define his/her gender, meaning a 
person becomes transgender by mere declaration. A transgender woman is a 
man who feels differently from other men. He was born with the body of a 
boy, but deep inside he feels like a woman. But how can human feelings be 
gauged since they are abstract? Would it not be absurd to classify human 
beings based on feelings? If an ex-convict comes out to declare publicly that 
he feels like he has never been convicted, does that take away the fact of his 
previous conviction? 
Many facilities designate separate bathroom/toilets for man and women, 
giving women privacy and protection. The transgender woman desires to be 
treated like a woman. He wants to be allowed to encroach into the ladies 
bathroom because he is a woman, and it would amount to discrimination if 
he is denied that privilege.68 Even though his male genitals are still intact and 
functioning, it is claimed that the female bathroom is the bathroom that fits 
his gender identity.69 When the transgender woman goes to school she wants 
to be accommodated in the female or girls hostel, because there is more to sex 
and gender than anatomy.70 It is advocated that laws should be changed to fit 
the whims of the transgender, and already in the field of sports, the 
transgender woman has made headway. 
The central themes of the transgender theory are desire, choice and identity. 
There are theoretical and social frameworks that attempt to define the 
transgender. But a biological yardstick has not yet been discovered. In the 
categorization of species however, desire choice and identity do not feature. 
When biologists categorize a Lion as a member of the cat family, it is based 
on certain physical characteristics. There are characteristics of living things 
which form the basis for which a stone does not qualify as a living thing. 
Stones do not meet the criteria, even if they are worshipped and revered as 
living things by a certain community. This writer defines a transgender 
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woman as essentially a man who either claims he feels like a woman, or has 
taken medical or cosmetic steps to alter his image to fit that of a woman. The 
fact of his being a woman remains pure fiction, just as the attempt to argue 
that sex differs from gender. Womanhood cannot be attained by mere claims. 
It is a natural process that begins from birth to puberty and maturation. It is a 
myth that your body does not define whether you are male or female. This 
research found no convincing evidence to support the theory that 
transgender rights are women’s rights. 
 
Conclusion 
The encroachment of the transgender woman into women’s issues must be 
rejected. Gender identity is innate, immutable, and unassociated with 
choice.71 Science and technology are yet to successfully transform a man into 
a woman. Women have fought a long and hard battle for equality globally. 
Transgender rights exist, but they are not women’s rights. Gender identity is 
based on self-perception - how we see and describe ourselves, and how we 
''present'' to the world.72 But how a person sees and presents himself to the 
world is not necessarily the truth about who he/she is. Perception could be 
based on fallacies, delusions, hallucinations and disorganized thought. In 
essence self-perception may be based on some sought of mental illness like 
schizophrenia. The legal system should not accommodate people strictly 
based on who they say they are, especially when their perception is based on 
faulty reasoning. The invasion of the transgender woman into female sports 
is an infringement on the rights of women to compete fairly among 
themselves. There is a wide gulf between transgender rights and women’s 
rights; a gulf which must not be allowed to be narrowed.  

 

                                                           
71

 Tia Powell and Others, ‘Transgender Rights as Human Rights’ <https://journalofethics.ama-
assn.org/article/transgender-rights-human-rights/2016-11> accessed 8 June 2022. 
72

 BBC, ‘What Does Transgender Rights Mean and What Does the Law Say?’ 
<https://www.bbc.com/news/explainers-53154286> accessed 8 June 2022. 


	journal of law and policy.pdf (p.1-8)
	aJIE  C. O. and Nwanekwu Ikenna Davids ARTICLE.pdf (p.9-29)
	ARTICLE FOR JOURNAL (VICTOR UBOCHI).pdf (p.30-50)
	Article on Trade Union 12 May, 2022.pdf (p.51-65)
	Article 1 new.pdf (p.66-80)
	ARTICLE FOR PUBLICATION 1.pdf (p.81-93)
	ASOTIE FELIX ARTICLE FOR PUBLICATION.pdf (p.94-118)
	CHINDA, Richard Gershon new.pdf (p.119-142)
	Conparatve Analysis of Concept of Unilateral Divorce new.pdf (p.143-160)
	JOJO AND VIVIAN ARTICLE FOR PUBLICATION new.pdf (p.161-183)
	MARYLN AND DORCAS ARTICLE FOR PUBLICATION new.pdf (p.184-207)
	Michael Wachukwu Manuscript 5 8 22 new.pdf (p.208-225)
	NKEIRUKA ARTICLE new.pdf (p.226-246)
	PUBLICATION.pdf (p.247-263)
	TRADE DISPUTE MECHANISM.pdf (p.264-283)
	EMODI, FRANCES IFEYINWA.Article.FINAL new.pdf (p.284-305)
	MICAH MIEBI JOAN.pdf (p.306-322)
	CHAPTER FOUR FOR PUBLICATION.2022 new.pdf (p.323-342)
	TRANSGENDER RIGHTS AS WOMEN (1).pdf (p.343-358)

