
The Journal of Law and Policy      Volume 2, Issue 4, 2022 
 

63 
 

AN APPRAISAL OF CRIMINAL LAW IN NIGERIA: A CASE STUDY 
OF THE ZAMFARA STATE SHARIA PENAL CODE LAW, 2000 

 

By 
 

BOBMANUEL, Ibinabo Sam* 
 
 

Abstract 
The primary purpose of every law is to enhance law and dignity of man 
in the society. Every law must meet certain threshold of acceptable 
human standard for it to be recognized as a benchmark for regulating 
human conducts and behaviours. Accordingly, there are several 
international human rights laws coupled with the various constitutions 
of the nation that laid down the basic expectation of every law. It is 
against this backdrop that this dissertation appraised the Zamfara State 
Sharia Penal Code Law, 2000 with a view to ascertain the level of its 
conformity with the Nigerian Constitution and the International Human 
Rights norms. In the course of this dissertation, other jurisdictions on 
Islamic views on severe and harsh punishment against human rights 
principle were also looked into vis-à-vis, the 1999 Constitution of the 
Federal Republic of Nigeria (as amended) and the Zamfara State Sharia 
Penal Code Law, 2000. The doctrinal method of research was adopted 
derived from primary and secondary sources. It is the finding of this 
dissertation that sections in the Zamfara State Sharia Penal Code Laws, 
2000 goes contrary with provisions of the 1999 Constitution of the 
Federal Republic of Nigeria (as amended) and offends the dignity of 
persons section 34, it appears too complex and rigid compare to the 
Sharia Penal Code Law of Kano State. The Hisbah who are the state 
police in Zamfara State are not discharging their duties in line with the 
1999 Constitution section 36 (12). The aim of this dissertation is to 
appraise and xray the Zamfara State Sharia Penal Coe Laws, 2000 with a 
view to expose the punishments that are harsh and offends Human 
Rights Laws and the 1999 Constitution of the Federal Republic of 
Nigeria (as amended) and International Best Practices. We find out in 
the cause of this dissertation that some section in the Zamafara State 
Sharia Penal Code Laws 2000 are harsh and the criminal proceeding 
offends section 36(12) and therefore be amended. 
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Introduction 
Before the advent of Criminal law, crimes were treated as private matters 
with no official system of social control. Individuals who were wronged 
resorted to self-help. However, as society developed, self-help was 
replaced by a system of enforced payment of compensation. The victim or 
his or her kin was entitled to compensation from the wrongdoer. Such 
offences were thus not perceived as public wrongs affecting society as a 
whole. It was only where the victim or his/her kindred had sustained a 
loss that he was entitled to have this loss made good. 
With the change in family structure, the criminal law system also changed 
as private vengeance became difficult if not impossible to enforce. By the 
end of the twentieth century, it was realized that such wrongdoing had 
implications beyond the simple harm sustained by the victim. First, the 
wider community and then the King began to assume responsibility for 
criminal justice.  
Those who had broken the "King's Peace" were brought before the King's 
Judges who were itinerant justices. The charges were laid on behalf of the 
community by a "grand jury". Punishment imposed did not involve 
compensation to the victim. In other words, the Criminal law began to 
assume one of its most distinctive features mainly, that it is concerned 
with public wrongs.1 
A crime is a public wrong not only in the sense that the public at large is 
affected by it but the community is threatened by the crime. For example, 
an offence of rape more than harms the victim. The tendency that the 
rapist might strike again makes the society less secure. Accordingly, 
society is not prepared to leave the victim to seek compensation.2 
However, the extent to which a particular crime is made blameworthy 
and proscribed by the Criminal law varies from one community to the 
other. The act of adultery can be said to be morally condemned in every 
part of Nigeria. Thus, in Aoko v Fagbemi3the court held that a person shall 
not be guilty of an offence of adultery except the written law prescribes 
the offence and punishment provided. Despite adultery falling within the 
sphere of "public morality', the offence is not punishable within the two 

                                      
1
 C M V Clarkson, Understanding Criminal Law (London: Sweet & Maxwell, 1987)45 

2
Ibid. 

3
Aoko v Fagbemi (1961) 1 ALL NLR 400. 

 



The Journal of Law and Policy      Volume 2, Issue 4, 2022 
 

65 
 

criminal jurisdictions in Nigeria. The heterogeneous nature of the 
Nigerian society makes the issue of public morality relative. This has 
resulted in having one country, with two laws, otherwise called duality of 
laws. With the recent adoption of Islamic Criminal law in some 12 states 
in the country, one may wonder whether the country is operating a tri-
legal system of laws. 
 
The Constitution of the Federal Republic of Nigeria, 1999 (as amended) 
The Constitution is the supreme law of a country that embodies the agreed 
rules and principles stating how the powers of governing a country are 
given and how these powers are to be exercised. It states the rights, duties 
and obligation of the citizens. The Constitution is the grundnorm from 
which every other law in Nigeria derives validity.4  While it seeks to 
provide the machinery of government, it also gives rights and imposes 
obligations on the people it is meant for.5It is the foundation of the 
government and it regulates the relationship between the citizens and the 
government. The Constitution also defines the relationship of the country 
with other nations of the world and the international organs and bodies it 
subscribed to. 
It provided for the indivisibility and indissolubility of the Federal 
Republic of Nigeria, and gave Nigeria a federal system of government.6 It 
established the three arms of government and defines their rights and 
limits.7 It established the Nigerian Armed Forces5 for the protection of the 
sovereign integrity of the nation; the Nigeria Police8 for the maintenance 
of law and order. It also makes provision for what it termed ‘Federal 
Sections 4, 5 & 6 established the Legislative, the Executive and the 
Judiciary of the federal government9 character’ that ought to be observed 
in the appointment into key offices of the government in order to avert 
marginalization of any part of the Country.10It established the various 

                                      
4
 CFRN (as amended), s 1 (2). 

5
PDP v. INEC (2001) FWLR (Pt 31) 2735, 2776-2777. 

6
 CFRN (as amended), s 2 (1) & (2). 

7
 Ibid, ss 217-220. 

 
9
 Ibid, ss 214-216. 

10
 Ibid, s 14 (3). 
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courts for all aggrieved persons to resort to in order to get justice in court 
rather than taking laws into their hands. 
 
In analysing the constitutional provision of faire hearing it is apt to state 
that an offender must be given a fair hearing as enshrined in our law, 
subject as otherwise provided by the Nigerian Constitution a person shall 
not be convicted of a criminal offence unless that offence is defined and 
the penalty therefore is prescribed in a written law; and a written law 
refers to an Act of the National Assembly of a Law of State, and 
subsidiary legislation or instrument under the provisions of a law.11 
Furthermore, every person who is charged with a criminal offence shall 
be presumed to be innocent until his is proved guilty.12 Also, every person 
who is charged with a criminal offence shall be entitled to be informed 
promptly in the language that he understands and in detail of the nature 
of the offence; also be given adequate time and facilities for the 
preparation of his defence, defend himself in person or by legal 
practitioner of his own choice, examined in person or by his legal 
practitioners, the witnesses called by the prosecution before any court or 
tribunal and obtain the attendance and carry out the examination of 
witnesses to testify on his behalf before the court or tribunal on the same 
conditions as those applying to the witnesses called by the prosecution; 
and have, without payment, the assistance of an interpreter if he cannot 
understand the language used at the trial of the offence. 13 
 
The Nigerian Police Force Act, 2020 
The Police Act14 governs the Nigerian Police Force, and it provides for the 
establishment, general duties, constitution, command and duties of the 
Nigeria Police. Section 4 of the Act states the primary duties of the police 
to include ‘prevent and detect crimes and protect the rights and freedom 
of every person in Nigeria as provided in the Constitution and, the 
African Charter on Human and Peoples Rights and any other law’, 
maintain public safety, law and order, and protect lives and property of 

                                      
11

 Ibid, s 36(12). 
12

 Ibid, s 36(5). 
13

 CFRN 1999 (as amended), s 36(6)(a-e). 
14

 The Nigeria Police Force (Establishment) Act was signed into law in September, 2020 by 

President Buhari.  
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all persons in Nigeria. By the dictates of the Police Act, the Police can take 
steps to arrest any person suspected to, or perpetrating acts likely to 
destabilize the Nigerian entity through secession and self-determination. 
In the case of Fawehinmi v IGP15the Supreme Court held, per Uwaifo JSC, 
that: 

The appellant is no doubt right in his argument that by virtue of 
the fact that Section 214 (1) of the 1999 Constitution recognizes 
one police force for Nigeria and the said police are given a duty 
under section 4 of the Police Act (now in cap 359, Laws of the 
Federation of Nigeria, 1990) to prevent and detect crime, 
apprehend offenders, preserve law and order, protect life and 
property and enforce all laws and regulations with which they are 
directly charged, and that it is an important statutory duty which 
they owe the generality of Nigerians and all other persons lawfully 
living within Nigeria. It follows that in their duty to detect crime, 
allegations of crime committed by any person should normally be 
investigated by the police. 

 
Zamfara State Sharia Penal Code Law 2000, Law No.10 of 2000 
Zamfara Sharia Penal Code Law 2000, Law No. 10 of 2000 was signed into 
law on 27th January 2000, coming into operation on 27th January 2000, 
Zamfara State Gazette Vol. 3 No. 1, 15th June, 2000.Zamfara: Sharia Penal 
Code Law 2005, No. 5 of 2005, signed into law on 23rd November 2005, no 
date of coming into operation given, no gazette information available and 
the photocopy of the signed original in possession of the editor. The Borno 
State law was not obtained until May 2006, after the work of annotation of 
the CILS code had been completed. The Niger State law is not a complete 
Sharia Penal Code. It merely amends the Penal Code of 1960, laying down 
that certain sections, when applied to Muslims, will carry different 
burdens of proof and different punishments than when applied to non-
Muslims; it is printed in its entirety as part IV of this chapter. The Zamfara 
Sharia Penal Code of 2005 is the CILS code published and annotated here 
(except for certain corrections subsequently made to the CILS code). 
 
Establishment of Sharia Laws in Nigeria 

                                      
15

 It replaced the Police Act, Cap P19 LFN, 2004 
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With the swearing in of Executive Governor Sani Yerima and members of 
the House of Assembly in the state, the governor submitted a bill in 
respect of Zamfara State Sharia Penal Code Laws 2000. The Governor, like 
his elected counterparts in the North, felt the need to put in place 
appropriate legal mechanisms in accordance with the ethos and values of 
Islam, this was done in order to reflect their Islamic faith in accordance 
with the teachings of the religion Islam as enunciated by the Maliki 
School of Islamic jurisprudence. 
 
It was not a surprise therefore, when the Governor exercised the enabling 
power to introduce Sharia law,16 which provides inter alia: 
(1) The judicial powers of the Federation shall be vested in the courts to 

which this section relates, being courts established for the 
Federation. 

(2) The judicial powers of a state shall be vested in the court to which 
this section relates, being courts established, subject as provided by 
this constitution, for a state. 

(3) The courts to which this section relates, established by this 
constitution for the Federation and for the states, specified in sub 
section 5 (a) to (i) of this section Shall be only superior courts of 
record in Nigeria, and save as otherwise prescribed by the National 
Assembly or by the House of Assembly of a State, each court shall 
have all the powers of a superior court of record. 

(4) Nothing in the foregoing provision of this section shall be construed 
as precluding: 
(a) The National Assembly or any House of Assembly from 

establishing courts, other than those to which this section 
relates, with subordinate jurisdiction to that of a High Court. 

(b) The National Assembly or any House of Assembly, which 
does not require it, from abolishing any court which it has 
power to establish or which it has brought into being". 

 
Flowing from the above stated provisions, a House of Assembly, has the 
power under the Constitution to establish and abrogate any court which 
it has power to establish especially with respect to (a) courts other than 
those to which this section relates and having subordinate jurisdiction to 

                                      
16

 CFRN 1999 (as amended), s 6.  
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that of a High Court and (b) any court it desires to establish within the 
permissive extent of the 1999 Constitution. 
Furthermore, section 4 (7) of the 1999 Constitution provides that the 
House of Assembly of a State shall have power to make laws for the 
peace, order and good governance of the State or any part thereof with 
respect to the following matters, that is to say: 
(a) Any matter not included in the Exclusive legislative list set out in 

part I of the second schedule to this constitution. 
 
(b) Any matter included in the concurrent legislative list set out in the 

first column of part Il of the second schedule to this constitution to 
the extent prescribed in the second column opposite there: and 

 
(c) Any other matter with respect to which it is empowered to make 

laws in accordance with the provisions of this constitution. 
 
Since a House of Assembly has power to make laws for the peace, order 
and good governance of the relevant State, it has power to establish 
courts whose jurisdiction will not exceed that which the House of 
Assembly of the relevant state can confer.17 The respective House of 
Assembly that made laws for the establishment of various grades of the 
Sharia Court did so under the constitutional cloak of the section cited 
above. The resultant effects, this is the establishment of Sharia courts of 
various grades in Zamfara state as well as other States in Northern 
Nigeria. The content of Zamfara Sharia law and its effects will now be 
examined. 

 
Analysis of Zamfara State Sharia Penal Code 
Zamfara state, as earlier stated, was the first state to introduce Sharia law 
in Nigeria. It is a predominantly aMuslim State. Other states which are 
basically Islamic States in the Northern part of Nigeria have adopted and 
followed suit to the Sharia legal system with respect to criminal 
responsibility. The States include Kano, Sokoto, Katsina, Bauchi, Niger, 
Gombe, Kaduna, Borno, Kebbi, Jigawa and Yobe States. The Sharia law of 
Zamfara State is usually cited as "The Shariah Penal Code law of Zamfara 
State 2000" and it came into operation on the 27th of January, 2000. 

                                      
17

AG Abia State v AG Federation (2002) SCNJ 150 
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The provision with respect to issue C of the general part provides that: 

Every person who professes the Islamic faith and/or every other 
person who voluntarily consents to the exercise of the jurisdiction 
(Administration of Justice and Certain Consequential Changes) 
Law, 1999, shall be liable to punishment under the Sharia Penal 
Code for every act or omission contrary to the provisions thereof 
which he shall be guilty within the State. 

 
The implication of the above law is that, it is not general in its application. 
For example, it only affects these persons of Islamic faith. It should be 
noted that prior to the promulgation of the Sharia Penal Code Law of 
Zamfara State, the law that regulated all criminal activities and which 
applied to all persons in Northern Nigeria was the Penal Code. This law, 
though having some Islamic tenants in its provisions was tolerable had 
been in forcesince 1959. By this law therefore, the operation of the Sharia 
Law in Zamfara state, like in other States that have followed suit has 
become a personal issue. Nevertheless, it applies to only those who 
profess the Islamic faith. By the adoption of the Sharia Law, Islamic Law 
which used to relate to civil cases and usually personal in operation has 
been transferred to the area of Criminal law by the Sharia laws of 
Zamfara State. Similarly, the Penal Code has become inapplicable to those 
persons’ subject to the jurisdiction of the Zamfara Sharia Laws. 
The Penal Code is therefore left to regulate criminal activities with respect 
to those who are not amenable to the jurisdiction of the Sharia Court. 
Zamfara Sharia Code, selected provisions: ‘Any unmarried person who 
commits fornication/adultery is liable to hundred lashes and one year 
imprisonment and married person who commits same is liable to stoning 
to death (RAJM)’.18 
Any person who commits the offence of rape under the Zamfara Sharia 
Code if unmarried shall be liable to hundred lashes and one year 
imprisonment, if married shall be liable to stoning to death (RAJM).19 

                                      
18

 Zamfara Sharia Penal Code, ss 126 -127. 
19

 Zamfara Sharia Penal Code, ss 128-129 
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Any unmarried person who commits the offence of sodomy (Liwat) shall 
be liable to hundred lashes and one-year imprisonment if married shall 
be liable to stoning to death (RAJM). Any person under this code who 
commits the offence of lesbianism (sihat) shall be liable to fifty lashes and 
up to six months imprisonment.20Any person who commits the offence of 
bestiality under this code is liable to fifty lashes and six months 
imprisonment.21Any person who commits gross indecency under this 
code is liable to forty lashes and one year imprisonment.22 
Any person who commits shubul-khamar (drinking or dealing on 
alcohol) under this code is liable to eighty lashes for voluntarily drinking 
alcohol then forty lashes and six months for trading on alcohol.23Any 
person who commits Hrabah (robbery to certain kind of assault) without 
seizure of property under this code is liable to life imprisonment if 
property seized but no death recorded is liable to amputation of right 
hand and left foot. Death caused but no property seized is liable to a 
death sentence. Where murder is recorded and property taken, the 
offender is liable to fructification.24Where homicide (Qisas) is committed 
under this code the person is liable to punishment with death or where 
the relatives of the victim prefer payment of blood money (dyyah)25 
In Zamfara Sate four witnesses are required to prove rape. Men may 
violate and rape girls and women with impunity in Zamfara as they will 
be acquitted by Zamfara Court so long as they make sure there is no 
witness to their crime. Whereas the punishment of a crime particularly 
rape which is governed by Section 353 of the Criminal Code that provides 
punishment for life imprisonment under Section 358 of the Criminal Code 
under the Zamfara Sharia Penal Code, punishment for the offence of rape 
is severe. Also, Section 390 of the Criminal Code regulates stealing which 
is tantamount to theft under the Zamfara Sharia Penal Code Section 144 – 
145. 
This research has revealed the discrepancy in punishing offenders of 
same crime in Nigeria within the diverse Criminal Code. The researcher 

                                      
20

 Ibid, ss 134 -135.  
21

 Ibid, ss 136-137. 
22

 Ibid, s 138. 
23

 Ibid, ss 149 - 151 
24

 (n 7) s 152 - 155 
25

 (n 8), ss 199-206 
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therefore advocates for a uniform penalty within the criminal code be 
introduced in the whole country. 
 
 
Comparative Analysis of Zamfara Sharia Code and Penal Code of 
Northern Nigeria 
It is observed that the Sharia Laws of Zamfara State Code is not 
comprehensive enough to cover all offences, hitherto regulated by the 
Penal Code. The question for determination is whether any offence not 
covered by the Zamfara Sharia Criminal Code should not be regarded as 
a criminal act? The answer to this is that the two laws should exist side by 
side. Sharia law as enacted is in place principally to regulate the Criminal 
activities with respect to Muslims it should be the sole determinant of 
Criminal responsibility for those who are amenable to it. In other words 
Sharia Law is only from those who are amendable to the punishment it 
stipulates. For example, for the commission of the offence of stealing, 
where a person is a Muslim, and he is from Zamfara state, he may be 
liable under section 145 of the Sharia law of Zamfara state, which 
stipulates the punishments thus:"145 whoever commits the offence of 
theft punishable with hadd shall be punished with amputation of the 
right hand from the joint to the wrist... " 
 
With respect to a person not amenable to the jurisdiction of the Sharia law 
and court, but in the same Zamfara State, his liability is determined by 
sections 286 and 287 of the Penal Code thus:- 
1) Whoever intending to take dishonestly any moveable property out 

of the possession of any person without that persons consent, 
moves that property in order to take it is said to commit theft". 

2) Whoever dishonestly abstracts, diverts, consumes or uses any 
electricity or electric current is said to commit theft" section 287 of 
the Penal Code provides the punishment for the offence  of theft in 
the following terms: -"Whoever commits theft shall be punished 
with imprisonment for term which may extend to five years or 
with fine or with both". 

 
The provision in the general part of the Sharia law of Zamfara State with 
respect to offences committed in different jurisdictions is rather 
interesting. Items D of the general part of Zamfara State Sharia Penal 
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Code Law which deals with offences against laws of the State provides as 
follows: 
 

If that act or omission occurs elsewhere than in the State and the 
person who does that act or makes that omission afterwards enters 
the state, he is by such entry guilty of an offence of the same kind 
and is liable to the same punishment, as if that act or omission had 
occurred in the State and he had been in the State when it 
occurred. 

 
The act or omission mentioned in this section relates to the conduct, 
which is regarded as unlawful in a state like Zamfara. The provision of 
the law above offends many rules of law and may be difficult to put to 
use. This is because an act or omission in a different state should and in 
Criminal law is not to be made a subject of prosecution in another state 
especially if that act was wholly done in the other state.Also, extradition 
in international situation and taking the accused back to the state of 
commission of the offence in inter-state situation satisfies the requirement 
of the law in this situation. 
However, the validity of the Zamfara State law in item D (b) discussed 
has been confirmed by the Supreme Court when the offence involved 
continuous or group action. Thus, where a party outside the state could 
be proved to be a party to an offence committed within the state, and he 
is taken to this state and he is amenable to the jurisdiction of the Sharia 
Court, he is triable26 
 
The Sharia Penal Code of Zamfara State and the 1999 Constitution (as 
Amended) 
Sharia and Islam constitute one of the key indices in the current Nigerian 
constitutionalism and democracy project. Although it has made a 
considerable inroad into the nation’s grundnorm, Islamic law still seeks to 
extend the prongs of its justice system beyond the jurisdictional scope 
granted it by the 1999 Constitution. The effect is that criminal and other 
aspects of the legal regime have been adopted by most states in northern 
Nigeria but not without an affront to the secularity principle that should 
undergird national affairs. This paper examines the socio-economic and 

                                      
26

Patrick Njorens & Ors v The State (1973) ALL NLR 371 
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political implications of the extended sharia on human rights of Muslim 
and non-Muslim citizens. It also seeks to juxtapose the adoption of 
Islamic Criminal law with the role a religion and its laws should play for 
national integration and social cohesion. The study equally suggests ways 
in which Nigerian Islamic law and religion would be made to join in 
winding the wheel of progress of Nigeria democracy. The methodology 
employed is largely structural-functional and jurisprudential.27 
 
Sources of Zamfara State Islamic Law 
For the purpose of the application of Islamic law by the Sharia courts, 
section 7 of the Zamfara State Sharia Courts Law provides the following 
sources of Islamic law to be considered: 
(a) The Holy Quaran 
(b) The Hadith and Sunnah of Prophet Mohammed (SAW) 
(c) Ijamh 
(d) Oiyas 
(e) MasakhatMursala 
(f) Istitisan 
(g) Istishab 
(h) Al-urf. Mashabal-Sahabi, and 
(i) Sharia Man Kablana 
 
Section 7 (ii) of the same law provides that: the Chief Judge of the State 
shall, in consultation with the State Council of Ulamas, have power to 
make rules and regulations for the practice and procedure of the Sharia 
Courts, provided that the practice and procedure shall be as prescribed 
by and in strict compliance with Islamic Law. 
(iii) every person who is charged with a criminal offence before a Sharia 
court shall be entitled to defend himself in person or by a legal 
practitioner of his choice, and 
(iv) a Sharia court shall sit in an open place where members of the public 
shall have access to it. 
Section 7 (ii), (iii) & (iv) demonstrate a glaring attempt by the Sharia law 
to conform with the rules of natural justice regarding the right of the 
accused person to defend himself or by a solicitor as enshrined in S. 36 (c) 
of the 1999 Constitution. Also, sitting in an open place meets the 

                                      
27

I. E Oraebunam, Sharia Criminal Law, Islam and Democracy in Nigeria Today (2000) 24 
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requirement of law in the same 1999 Constitution.28 Nigeria is a signatory 
to various international obligations protecting rights of citizens. They 
include the United Nations Charter, African Charter of Human and 
Peoples’ Right (within the framework of the defunct Organization of 
African Unity) and others. 
The Universal Declaration of Human Rights (UDHR) was proclaimed in 
1948. The UDHR is even though not binding upon its member states. 
However, sets the standard for discourse on human rights. The United 
Nations has successfully formulated a number of international 
conventions in which human rights are further specified and made 
binding upon the signatories. Although Violations by state parties attract 
minimum sanctions. These conventions are significant in that they show 
the commitment of the state parties. Nigeria is signatories to most of these 
conventions. Some of the conventions are: the International Convention 
of Civil and Political Rights 1966, the Convention for the Elimination of 
all forms of Discrimination against Women (CEDAW, 1979) the 
Convention against Torture and other Cruel, Inhuman and Degrading 
Treatment or Punishment 1984 (CAT), and the Convention on the Rights 
of the Child 1989. 
 
Enforcement of Sharia Law in Nigeria 
A serious problem has arisen for the Nigerian Police Force with the 
introduction of the new Sharia law in Nigeria. The Police is a federal 
institution.29 
There shall be a Police Force for Nigeria which shall be known as the 
Nigeria Police Force, and subject to the provisions of this section no other 
police force shall be established for the Federation or any part 
thereof.30They enforce Federal laws and not locally enacted Islamic laws. 
By their orientation and raining therefore, they might not be willing to 
enforce the latter. For example, in Niger State, which also applies to 
Zamfara State, the Sharia had banned the sale of alcohol resulting in 
policemen transforming their police barracks into beer parlors the since 
majority of the people in the state do not practise Sharia law. For 
believers, Sharia law is an instrument to eliminate crime, corruption and 

                                      
28

 CFRN, ss 36 (3) & (4). 
29

 CFRN 1999, s 214. 
30

 Ibid. 
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immorality and the behaviour of the police arouses their anger. Similarly, 
any action by the Police against the sale of alcohol is greeted by general 
appreciation. For example, the raiding of a Police Barracks at Kagara in 
Niger State to rid the barracks of beer brewers/sellers was well 
appreciated by the community. 
However, in view of the general slackness of the Police in enforcing the 
Sharia, vigilante groups calling themselves "hisba" have emerged. These 
groups carry out raids on places where prostitutes ply their trade and 
where alcohol is sold. They often took laws into their own hands and 
excesses have occurred in many occasions. As a matter of fact, some 
States like Kano saw the need to curb the excesses have of the hisba 
groups by enacting a law establishing the group. The law establishing 
Kano hisba however, gave the committee mainly religious duties of 
counseling Muslims, the group are known to carry out crime duties. This 
has often brought their functions in conflict with that of the Nigeria 
Police. Hisbah actions have at one time been declared null and void by 
the central government. 
 

Punishment Considered Harsh and Stern Under the Zamfara State 
Sharia Penal Code: 
 

Stoning to Death 
Under the Zamfara Sharia Law, the offences that carry the punishment of 
stoning to death include, adultery (Zina) under sections 126 and 127,31 
rape under sections 128 and 129, Sodomy, (Liwat) under section 130 and 
131 and incest under section 132 and 133.32 Ein comparison, the 
provisions and punishment for these offences under the Penal Code are 
enumerated as follows: 

Adultery (section 385) 2 years imprisonment. Rape (section 282 
and 283) - imprisonment for life or for any less term and fine; 
sodomy (section284) — imprisonment for fourteen years and fine 
and incest (section390) up to seven years imprisonment and fine. 

 

Amputation 
The Sharia Code law of Zamfara State prescribes for the punishment of 
amputation of various parts of the body. The following section deal on 
amputation, section 144 theft (sariqah) —and section 45; Robbery 

                                      
31

Sharia Penal Code law of Zamfara State, s 93 
32

Zamfara Sharia Law, s 126-133 



The Journal of Law and Policy      Volume 2, Issue 4, 2022 
 

77 
 

(Hirabah). In the case of robbery (hirabah) where murder was committed 
the punishment may include crucifixion under section 152 and 153 (d) of 
the Zamfara Sharia Code law. 
These offences attract the maximum sentences of 5 years imprisonment or 
fine or both under the Penal Code (Sections 286, 387, 300 & 303). The 
maximum sentence under these sections is fourteen years. Brigandage 
under section 302 is punishable with death. The death sentence came by 
reason of the Federal legislation on armed robbery. 
 
Implications of the enforcement of Hudud Punishments in Nigeria  
Hudud punishments range from public lashing to publicly stoning to 
death, amputation of hands and crucifixion. Hudud crimes cannot be 
pardoned by the victim or by the state, and the punishments must be 
carried out in public. The controversies surrounding the re-
establishment of criminal aspects of Islamic Sharia law in Nigeria have 
been over issues of nomenclature, legality, motive and strategy of 
implementation.33 This dissertation adopts Tabiu’s summary of these 
controversies to build an examination of the implications of the re-
establishment and enforcement of hudud punishments in a legal system 
with ‘coordinated set of practices tending to achieve some result the 
regulation of the social network’34 as obtains in Nigeria especially in 
respect to (1) legality as it relates to legislative powers,35 (2) motive as it 
relates to reason as explanation for the re-establishment and 
enforcement of Islamic Sharia Criminal law in Northern Nigeria36 and 
also (3) internal challenges to the implementation of Islamic Sharia law. 
 
Legality 
Post traditional theories of legitimation37 insist that legality must 
provide the legitimation for modern law because the rationalisation of 
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society has eliminated religious and metaphysical justifications and has 
differentiated law from morality and politics.38 According to Modak-
Trudan, legality merely means that a formal process of positively 
enacting law was followed.39 
Accordingly, it is the legitimate legal order against which all laws must 
seek legitimation in Nigeria.40 Four areas in respect of Islamic Sharia law 
implementation suggest possible conflicts with this legitimation 
procedure.41 These areas are; 

1. The question of whether states may introduce a religiously-
inspired legal system;42 

2. The constitutional provisions prohibiting the adoption by the 
Federation or the states of a state religion;43 

3. Infringement on the legislative prerogatives of the Federation on 
issues of Evidence;44 

4. The possible violation of basic human rights guaranteed in the 
Constitution.45 

 

These issues are discussed hereunder. 
 
Fundamental Freedoms  
The most critical development in the nation-state polity model has been 
the conferral of citizenship on the individual.46 The individual thereafter 
enjoys certain determinate claims against the nation-state authority in 
the form of rights,47 most of them, presumably, inviolable rights that 
accrue because one is a human being.48 The enunciated rights in Chapter 
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Four of the 1999 Nigerian Constitution49 include right to life, right to 
dignity of person, right to personal liberty and freedom from 
discrimination. 
Right to Life 
Every person has a right to life, and no one shall be deprived 
intentionally of his life, save in the execution of the sentence of a court in 
respect of a criminal offence of which he has been found guilty in 
Nigeria.’50Is right forms the basis of some arguments against death the 
penalty by stoning attached to the offence of zina (adultery) and the 
Qisas (retaliatory) penalty for intentional homicide under Islamic Sharia 
law. However, executing a convict for an offence that is in a written form 
in Nigeria is not the same thing as intentionally depriving a person of 
his life. Several commentators have averred that consensual sex should 
not be criminalized, insisting that zinadoes not constitute ‘a most serious 
crime.’51Ojeih has maintained that a married woman ought not to have 
been charged with adultery or should the death penalty apply to her.52 
Some Islamic scholars have also expressed the opinion that the many 
evidentiary restrictions placed on zina as a criminal offence prescribed 
by God ‘is precisely to prevent carrying out punishment for this 
offence.’53 Salama insists that by limiting conviction to only those cases 
where four individuals actually saw sexual penetration take place, zina 
is limited to a crime of public indecency rather than private sexual 
conduct.54 It is worth noting however, that none of the International 
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Conventions, also known as the International Bill of Rights, provides for 
a total proscription of the death penalty.55 
 
The adoption of the Second Optional Protocol to the International 
Covenant on Economic, Socialand Cultural Rights (ICCPR) only places 
on State Parties to the Optional Protocol the obligation to observe and 
provide that (1) No one within the jurisdiction of a State Party to the 
present Protocol shall be executed, (2) Each State Party shall take all 
necessary measures to abolish the death penalty within its jurisdiction.’56 
The Optional Protocol to the ICCPR cannot, therefore, be interpreted to 
impose any obligations outside the laws of the State Parties local 
enactments,57especially since the International Bill of Rights have not 
articulated ‘the right not to be executed’58 as a right that must be obeyed.  
 
Right to Dignity of Person  
The right to dignity of person is discussed in relation to cruel and 
inhumane treatment, which section 34(1) (a) of the Nigerian 
Constitution, 1999 prohibits.59 In Uzoukwu v Ezeonu,60 the Court, 
commenting on section 31 (1) (a) of the 1979 Constitution, the wordings 
of which are similar to section 34(1) of the 1999 Constitution, held that 
inhumane treatment is ‘any barbarous or cruel act or acting without 
feeling for the suffering of the other.’61The use of adjectives like 
‘barbaric’ or ‘inhumane’ in describing the punishments of the Islamic 
Sharia law are considered value-judgements reflecting a certain element 
of cultural arrogance and unacceptable claims of superiority62 and 
consequently provide sufficient incentive for Muslims to insist that these 
punishments are not barbaric or inhumane by virtue of their being part 
of the religion of Islam, which prescribed such punishments. 
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Punishment that are considered Harsh in Zamfara State Sharia Penal 
Code Act, 2000 
 

Table 1 
Offence Penal Code Sharia Penal Code Law63 

Section Maximum 
Punishment 

Section Maximum 
Punishment 

1 Adultery/Zina 387/388 2years 
imprisonment 

127 Death by stoning 

2 Rape  283 Life 
imprisonment 

129 Death by 
stoning 

3 Defamation/Qadhf 392 2years 
imprisonment 

134 Imprisonment 
for one year 

4 Theft/Sariqa 287 5years 
imprisonment 

145 Amputation of 
the right hand 
from the joint 
of the wrist 

5 Robbery/Hiraba 298 Life 
imprisonment 

152 Life 
imprisonment 

6 Drunkeness/Shurb   149 Caning of 
eighty lashes 

7 Culpable 
Homicide 

221 Death 200 Death 

 
Source: Zamfara State Sharia Penal Code Law 
While two of the offences, Robbery/Hiraba and Culpable homicide have 
the same maximum punishment (death), in both codes, four of the 
offences, adultery/Zina, Rape, defamation/Qadhf, and theft/sariqa have 
different maximum penalties. The maximum penalties for all four offences 
are less severe under the Penal Code than they are under the Zamfara 
State Sharia Penal Code. The offence of drunkenness is not penalized 
under the Penal Code Law, but there is a maximum penalty of canning of 
eighty lashes for Shurb al-Khamr under the Zamfara State Sharia Penal 
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Code Law. What these differences signify is that residents of Zamfara 
State seem to be subject to different penal provisions. However, 
Nwabueze has contended that there is no discrimination where the 
restrictions imposed or advantages accorded are reasonably designed to 
reflect real and substantial differences between classes and groups64 
provided that such ‘special protection or treatment is reasonable and not 
arbitrary, oppressive or capricious.’65 
 
Mala Prohibita 
Mala prohibita, or malum prohibitum in its singular form, is a Latin phrase 
which literally translates to, it is wrong as, or because, it is prohibited. 
These are acts or omissions which are not inherently wrongful or immoral 
by themselves; yet, because of certain statutes or laws prohibiting such 
acts or omission, they have been considered as crimes or offenses. Hence, 
they become punishable under such laws. The act becomes a crime 
because a criminal statute made it so. Usually, mala prohibita are crimes or 
offenses which do not harm people and property. They may also include 
breaches of statutes or prohibitions involving minor crimes, such as but 
not limited to infractions of ordinances. 
Therefore, the only question in determining whether or not the same 
is malum prohibitum is whether a statute or a special penal law is violated. 
Why will, then, such statutes or prohibitions have been enacted to 
criminalize those acts or omissions if they are not inherently wrongful or 
immoral? 
It must be noted that the primary feature of crimes mala prohibita is not 
their lack of gravity. Nonetheless, they are acts criminalized by statute in 
an effort to regulate the general behaviors of society. Perforce, the main 
objective of the state is to instill order in the society. Necessarily, it is apt to 
regulate such acts or omissions which if remained unattended may 
subsequently cause chaos to the communities in general. Then, a greater 
harm will be unavoidable. Such acts, like illegally possessing firearms, if 
remained unregulated or prohibited will result into proliferation of 
unlicensed guns in the hands of our citizens. It will eventually cause harm 
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to our society, as the privilege of owning a gun will no longer be 
conditioned by responsible ownership, strict terms, and conditions. 
 
 
 
Mala In Se 
Mala in se, or malum in se, in its singular form is a Latin phrase which 
literally translates to wrong in, and of, itself. These are acts or omissions, 
in contrast with mala prohibita, which do not need special criminal 
statutes to criminalize those acts or omission simply by violating such 
special laws. 
In mala in se, the acts or omissions itself are inherently wrongful and 
immoral. These are acts which our society, our traditions, and our parents 
consider as naturally and organically evil. Thus, they are acts and 
omissions which are wrong because they violate the moral, natural, or 
public principles of our society. 
The perpetrated action itself is per se sinister or evil. The list of these evil 
crimes are found and codified in our Revised Penal Code, with the 
corresponding punishment like penalty of imprisonment and fines, 
capital, afflictive, correctional, light, or otherwise. Crimes like 
murder, rape, and kidnapping and others are intrinsically evil, regardless 
of the regulations governing the conduct. 
It is the very nature of the acts themselves which attacks and violates the 
very moral, natural, or public principles of our society that make them 
punishable offenses. 
It is the severity of the acts and omissions that the state wants to prevent, 
eliminate, and eradicate, with the concomitant objective to rehabilitate the 
perpetrators by penalizing them with corresponding imprisonment 
and/or fines, as the case may be. Human right is about choice, drinking 
alone does not offend reasonable moral standard of crime universally and 
should be condemn in the Zamfara sharia penal code. 
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Conclusion 
Nigeria is a federation. A federation presupposes a supreme Constitution 
and Nigeria has one. By section 1(3) of the 1999 Constitution, the 
Constitution is supreme. The 1999 Constitution in chapter 4 contains a bill 
of rights which includes the right to the dignity of the Human person. 
Nigeria has equally ratified the African Charter of Human’s and People’s 
Rights. The Charter which has been enacted into Nigerian domestic law, 
equally guarantees the right to the dignity of the human person. Nigeria is 
a signatory to the UDHR and has ratified the ICCPR and other 
international human rights instruments. As observed by Justice Jackson of 
the U.S. Supreme Court, the very purpose of a bill of rights is to withdraw 
certain subjects from the vicissitudes of political controversy; to place 
them beyond the reach of majorities and officials and to establish them as 
legal principles to be applied by the courts.66 
The Federal Government has merely expressed the illegality of the 
adoption of the Islamic legal code but did to take any concrete steps to stop 
the illegality, perhaps for political considerations. Human rights activists 
and NGOs are hampered from challenging the unconstitutional action by 
the rule of locus standi. The victims of the punishments under the Sharia 
law are usually either indoctrinated or intimidated into not bringing an 
appeal to the regular courts. It is hoped that the Federal Government will 
take the bull by the horn by challenging the constitutionality of some of the 
punishment under Sharia Criminal Law. 
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