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Abstract  
There cannot be a meaningful and successful claim to the actualization 
or attainment of individual, communal right and/or human right 
respectively without a healthy environment. Hence, the policies guiding 
the Nigerian environment against environmental pollution is enormous. 
Nigeria is a signatory to innumerable international agreements and 
conventions related to environmental sustainability, climate change, 
health and safety of its citizens and protection of marine waters, fishes, 
livelihood structures and biodiversities. The regulations, policies and 
laws are aimed to prevent, discourage or punish environmental polluters, 
thereby reduce the dangers of environmental pollution that emanates 
from both industrial activities, privates or groups and safeguard the 
surroundings and wellbeing of the citizenry. This paper examined the 
legal and institutional limitations to claims of environmental pollution 
in Nigeria. The doctrinal research method was adopted. The paper found 
that the policies are laudably pronounced theoretically rather than 
practically. The policies lack consistency, enforcement and overlaps of 
mandates which betrayed its essence and negatively affect the claim that 
could arise from such environmental breaches. The paper concluded that 
despite the environmental laws and policies targeted at ameliorating the 
problems associated with environmental pollution, the situation in 
Nigeria seems degenerating owing to the fact that these laws are not 
effectively enforced. It was therefore recommended amongst others that 
prompt pollution policy revisions, rigorous and robust stakeholders’ 
engagement and policy implementation approaches are required to 
manage pollution sources and mitigate the environmental, ecological, 
social, economic and human health effects of all forms of environmental 
pollution. 

 
Introduction 
The industrial and post-industrial era, ushered in direct regulations 
regarding the environment but the landmark of environmental law in 
Nigeria was the Koko Incident of 1988 which led to the promulgation of 
the Harmful Wastes (Special Criminal Provisions, etc) Act.1The African 
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Charter on Human and Peoples‟ Rights, 1981 (Banjul Charter) equally 
identifies with the right of all peoples to a general satisfactory 
environment favourable to their development.2 In Nigeria, though the 
Nigerian government under its „environmental objectives‟ stated under 
the „Fundamental Objectives and Directive Principles of State Policy‟ of 
Chapter 2 of the CFRN 1999 undertakes to protect and improve the 
environment and safeguard it,3 yet the potency and enforceability of the 
provision has been whittled down by another constitutional provision 
which renders the entire provisions of the said Chapter non-justiciable.4 
Concern for the environment is not a new phenomenon.5 Indeed, 
references to the need to protect the environment from pollution may be 
traced back to Roman times.6 However, until a few decades ago, 
environmental policy formation and implementation were primarily local 
or national matters. Following the global dimension and recognition of a 
right and claim to a safe environment as foundation for continued human 
survival, many international and regional instruments on the protection of 
the human environment has gained more steam, momentum, and 
continued to attract global attention. The Stockholm Declaration on the 
Human Environment, the Rio Declaration on Environment and 
Development, Aarhus Convention and many more have been a lot too 
many instruments meant to regulate and project a road map for the safe 
guard of human environment. 
The environmental challenges facing individuals, communities, private 
and governments throughout the world are numerous and complex. They 
include climate change, air and water pollution, deforestation, global 
warming, depletion of non-renewable energy sources ,environmental 
impacts of reservoirs and water abstraction, impacts of mining, invasive 
species, land and soil degradation, loss of biodiversity and habitat 
fragmentation and degradation, non-sustainable depletion of natural 
resources, nuclear risks  and waste management, ocean and freshwater 
de-oxygenation, ozone depletion, persistent toxins, population pressure, 
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waste management, and so on. Environmental problems are becoming 
worse and not better. Aside from a few limited success cases, habitat are 
shrinking, biodiversity‟s resilience capacity is being weakened, climate are 
changing, alien invasive species are increasing, and there is greater 
pressure on natural resources than ever before.7It has also now become 
crystal clear that these environmental issues are intertwined with social, 
cultural and economic issues. Little wonder most governments of the 
world are now tilting towards promoting economic growth with 
environmental, human health and cultural safeguard in place.8 
 
Impact/Effects of Pollution 
Pollution, in the sense it is used here refers to environmental pollution.9 
The term “Environmental Pollution” means the contamination of the 
physical and biological components of the earth/atmosphere system to 
such an extent that normal environmental processes are adversely 
affected.10 It thus comprises a portiori; the land, air and sea. In other 
words, as long as the place, be it the sea, seabed or the sub-oil the effect 
could be noticed to form part of the environment. The effects of pollution 
can be seen every day, all around you. Pollution is destroying ecosystems 
and drinking water, and wreaking havoc on human and environmental 
health. 
 
Ecological Impact 
Depletion of resources and changes in climatic conditions remain as the 
major environmental challenges globally.11 But the effects of these 
challenges and susceptibility to these challenges however, are not the 
same across regions of the world. Some continents are more susceptible to 
the effects of climatic variation and dilapidation of the environment than 
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other continents of the world.12 The effects of pollution have been 
devastating, affecting both the environment and human beings inhabiting 
the environment. The outbreak of various environmental hazards as a 
result of the changes in environmental temperature or atmospheric 
imbalance in recent years is alarming. Such hazards include, among 
others, the vulnerability of the economic sector to the recurrent droughts, 
flood and cyclones, decline of some plant and animal populations, spread 
of diseases vectors including malaria, freezing and breaking-up of ice on 
rivers and lakes, reduction in food production, increase in death rate and 
threat to sustainable development. 
Oil, gas and other forms of pollution contributes to climate change with its 
attendant effects on the environment.13 In the Niger Delta, as in other 
states, gas flaring releases a substantial amount of toxins which are the 
main source of acid rain. The effect of acid rain in the Niger Delta is 
demonstrated by the rusting of iron sheets and destruction of the 
ecosystem.14 Acid rain also dissolves and washes away soil nutrients 
leading to a decrease in the nutritional value of crops within the affected 
area.15 The acidification of soil in the affected areas affects capacity for 
sustainable agriculture, and is a major reason for loss of plant fertility.16 
This may lead to severe food crisis in Nigeria. 
 
Health Impact 
The importance of health cannot be underestimated since it is very 
important aspect of an individual‟s wellbeing and a nation‟s economy, as 
it is often said that “a healthy nation is a wealthy nation”. Since the 
individuals make a nation, giving the citizens of a country good 
healthcare service is a very important and necessary condition needed to 
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achieve long-term sustainable economic development.17 Health can be 
defined as the fitness of a total physical condition, that is, the fitness of the 
body or mind especially in terms of the absence of illness, injuries or 
impairments.18 The issue of a good health condition is very important 
because it deals with not just humans but with the human body. Without 
a good health condition, it is almost impossible, if not totally impossible to 
carry out any meaningful economic activity, thus having good health is 
vital to the growth of any nation. Pollution has adverse effects on the 
health of the individuals that live in the country. When health is adversely 
affected, there will be low aggregate output in the country.19 
According to the reports of Wood and the Environmental Health 
Committee, gaseous pollutants have reached a worrisome level.20 
Exhaustion from all combustion engines which contain these pollutants 
has adverse effects on the health status of the populace which in turn also 
affects their productivity. Taking it to the larger environment, the 
combustion of engines contributes to carbon dioxide accumulation in the 
atmosphere and are responsible for climate changes.21 
 
Socio-Economic Impact 
The socio-economic impact of pollution in Nigeria, particularly in the 
Niger Delta region is far-reaching and has affected the social and cultural 
lives of the communities in the region.22 For instance, pollution has 
resulted in the extinction of biodiversity, example medicinal plants and 
herbs that are of great significance to the traditional medicine and 
spirituality of the region, and some of these herbs are found in forests and 
swamps which have been rendered toxic by pollution.23 Under the 
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Petroleum (Drilling and Production) Regulation, a licensee of an oil 
mining lease is precluded from exercising its mining lease where, amongst 
others, the land is a sacred forest.24 However, this provision of the law is 
often breached by IOCs by operating and flaring gas in such designated 
areas.25 
Amongst the Niger Delta communities, the negative effects of oil and gas 
production have fostered individualism as opposed to the hitherto 
communal lifestyle.26 In times of pollution, the elders of the communities 
think of themselves first and collaborate with the IOCs at the expense of 
their status in the community thereby breaking the social harmony that 
was formerly in place.27 
 
Liability for Oil and Other Environmental Pollution in Nigeria  
Petroleum exploration, prospecting and marketing have no doubt brought 
social, political and economic transformation to the country. However, not 
without its problems attendant, liability for oil pollution follows where 
multinationals or individuals as it were engage in such activities that are 
prohibited by the various extant national and international environmental 
law regulating dumping of oil or allowing oil spill into our environment 
including the marine life to make it uninhabitable both for man and 
aquatic life. While liability for all forms of pollution relates to where 
activities or actions that are inimical to a healthy and safe environment are 
carried out which are prohibited by extant laws.  
 
Civil Liability   
Under environmental pollution litigation, liabilities for damages are both 
in criminal and civil actions. Under civil action, issues such as locus standi, 
negligence, nuisance, trespass and rules in Rylands v Fletcher28 will be 
considered and discussed as possible areas in which action can be 
grounded in environmental pollution litigation. In discussing civil liability 
for damages caused by environmental pollution, this dissertation will 
touch albeit briefly on the traditional rules of liability in Torts of trespass, 
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nuisance, negligence and the rule in Rylands v Fletcher,29 as they affect or 
relates to damage caused by oil and other environmental pollution.  
a) Trespass: Trespass to land is said to be an unjustifiable intrusion by 

one person upon land in the possession of another. Applying this 
definition to oil pollution, the offence will be committed when the 
action of the defendant led to the spread of oil on the land of the 
plaintiff thereby destroying farm crops in consequence. In such a 
situation damages arises since trespass to land is said to be 
actionable parse.  

 
b) Nuisance: Nuisance may be private or public. Thus, in the case of 

Ipadeola v Oshowole,30 nuisance is said to be an act or omission 
which is an interference with disturbance of, or annoyance to a 
person in the exercising or enjoyment of:  
i) A right belonging to him as a member of the public when it is 

public nuisance or; 
ii) His ownership or occupation of land or of some easement, 

profit, or other right used or enjoys in connection with land, 
when it is a private nuisance. In this connection, oil spillage and 
indeed any other noxious substance into it may constitute 
nuisance as well as trespass. What distinguishes private 
nuisance from public nuisance is the violation of a person‟s 
private rights as opposed to a violation of rights which he 
enjoys in common with all members of the public.  

 
It is argued that a victim of oil pollution damage can also claim 
compensation under the provisions of Oil Pipelines Act.  By the provisions 
of section II (5) of the OPA. The holder of a license shall pay compensation 
(a) to any person whose land or interest in land is injuriously affected by 
the exercise of the rights conferred by the license, (b) To any person 
suffering damage by reason of any negligence on the part of the holder or 
his agent. (c) To any person suffering damage as a consequence of any 
breakage or a leakage from the pipeline or an ancillary installation.  
The above provisions create strict liability for the license holder. This 
means that the claimant under the provisions need not establish 
negligence on the part of the pipeline license holder. Thus, in Ikpede v Shell 
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Petroleum Development (Nig.) Ltd,31 the plaintiff claimed against the 
defendant the payment of adequate compensation for damages suffered 
by him and the members of his family as a result of crude oil and 
chemicals from oil pipes of the defendant. The court held, inter alia, that 
defendant was strictly liable under the provision of section 11(5) of the oil 
pipeline Act.  
 
Criminal Liability 
Most of the environmental and petroleum sector laws in Nigeria were 
enacted in response to one form of disaster or another.32 Looking at what 
these laws have been able to achieve since their enactment raises the 
question on whether they were properly thought through before being 
enacted. It is argued that the existence of laws prohibiting environmental 
harm is not in itself enough to deter the perpetration or prevalence of 
environmental harm. 
Criminal liability for damage caused by oil pollution has up till recently 
been governed by the general provisions relating to common nuisance, 
touching water and noxious acts, under the criminal laws of the land.33 
Criminal liability for damages caused by oil pollution will be discussed 
with reference to special selected areas or the following provisions namely 
Oil in Navigable Waters Act, NESREA, NOSDRA, Harmful Wastes 
(Special Criminal Provisions, etc. Act) reference will be made to those of 
criminal and penal codes. Offences under the Oil Navigable Water Act: 
a) Discharge of oil into prohibited Sea Area: Section 1 it is an offence 

for a Nigerian Ship to Discharge oil into prohibited Sea Areas 
created under the interactional Convention for the Prevention of 
Pollution of the Sea by Oil of 1954 as amended in 1962.34 

b) Discharge of oil into Nigerian waters. section 3 creates an offence in 
circumstances where the owner or master of ship or the occupiers 
of land adjoining Nigerian waters or the occupier of apparatus for 
Transferring oil, discharge oil into Nigerian waters from the 
vessels, a place or land or his apparatus respectively. 

c) Failure to install oil pollution prevention equipment on ships, this 
offence is created under Section 5 of the Act by its provisions where 
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a Nigerian or foreign owned ship fails to install equipment 
considered suitable for the prevention or reduction of oil discharge 
an offence would have committed. 

d) Failure to keep records of oil matters three different offences are 
created under this heading: One is that provided for under section 
7 (1) which is appointed to Nigerian ships only it enjoins masters of 
Nigerian ships exceeding gross  tonnage of eighty(80) to keeps a log 
of their oil discharge, oil spoils and ballasting activities two relates 
to foreign and Nigerian owned vessels to keep detailed records of 
oil transfer to and from these vessels and failure to do so will 
constitute an offence the third in that same section is making 
fraudulent entries in with the records to be kept under the earlier 
two offences.35 

e) Failure to report presence of oil in harbor waters. Section 10 of the 
Act imposed a duty on persons to report to harbor authority 
discharge of oil from vessels for the purpose of preventing damage 
to vessels or cargo and accidental discharge of oil. Failure to lodge 
such report with harbors authorities constitutes an offence under 
this head. 

 
The National Environmental Standard and Regulation Enforcement 
Agency remains a major body charged with the protection of the Nigerian 
Environment. This body as established in 2007 to replace the obsolete 
Federal Environmental Protection Agency is without prejudice, however, 
to the provision of section 2 of the 2007 Act, have “The responsibility for 
the protection and development of the environment, biodiversity 
conservation and sustainable development of Nigeria‟s natural resources 
in general and environmental technology. This includes coordination and 
liaison with relevant stakeholders within and outside Nigeria on matters 
of enforcement of environmental standards, regulations, policies and 
guidelines.36 NESREA portray the power to: (a) Enforce compliance with 
laws, guidelines, policies and standards on environmental matters; (c) To 
enforce compliance with the provisions of international agreements, 
protocols, conventions and treaties on the environment.37 This includes 
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2010) 21. 

36
 National Environmental Standards and Regulations Enforcement Agency (Establishment) Act, 
2007. 

37
NESREA Act 2007, s 7. 



The Journal of Environmental and Human Right Law      Volume 2, Issue 4, 2022 

 

76 

 

climate change, forestry, oil and gas, chemicals, hazardous waste, ozone 
depletion, marine and wild life, pollution, and other environmental 
agreements as may time to time come into force. Also, enforce compliance 
monitoring on noise, ocean and other water bodies.  However, NESREA 
provisions signpost clear environmental instrument for adoption by any 
organization and are commendable. Hence, the adoptions, enforcement 
and monitoring of the application of the standards available remains 
unsatisfying as the environment, air and waterways continuous in 
contamination and degenerating conditions. 
It is generally believed that the enactment of the Harmful Wastes (Special 
Criminal Provisions etc) Act,38 was predicated upon the dumping of the 
radioactive waste at Koko, in the then Bendel State of Nigeria in 1988 as 
the direct consequence of the law. The offences created in respect thereof 
is the carrying, dumping depositing or causing to be carried, deposited or 
dumped or being in possession for purposes aforesaid of any harmful 
waste. The penalty for the contravention of the offence is life 
imprisonment, forfeiture of vessel and or land by and on which harmful 
waste is dumping respectively.  
The liability for criminal offence under the criminal and penal codes is in 
respect of common nuisance pouring water and noxious acts. Thus, by the 
provisions of section 234 of the Criminal Code, where a person does 
anything, which obstructs or causes inconvenience or damage to the 
public in the exercise of rights common to all members of the public and 
offence has been committed. The term „common nuisance‟ has the same 
meaning with the term „public nuisance‟ and in relation to oil pollution, 
the offence will be committed where there is unlawful discharge of oil 
pollutions on public land or water which in turn cause in convenience and 
damage to the public in enjoyment of these rights.39 
In the same vein, fouling water such as public well or reservoir is an 
offence under section 191 of the Penal Code. By this provision who ever 
voluntarily corrupt or fouls the water of any public well or reservoir or 
other public water supply so as to render them less fit for the purpose for 
which it is ordinarily used, shall be punished with imprisonment for a 
term which may extend to two years or with fine or with both oil 
pollution arising from gas flaring during oil drilling activities which 
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makes the atmosphere noxious to health, may come under section 192 of 
the Penal Code. Thus, any act that vitiates the atmosphere in any place so 
as to make it noxious to the health of persons within the vicinity is 
punishable under this section. 
 
Strict Liability 
Crimes which do to not require intention, recklessness or even negligence 
as to one or more elements in the actus reus are known as offences of strict 
liability or sometimes “of absolute prohibition”.40 In strict liability 
offences, formally defined, the prosecution is required to prove the actus 
reus, but “in relation to one or more elements of the actus reus there is no 
mens rea element to prove”.41 
The liability under sections 1, 2, 3, 4, 5, 6, 7, 8, 12 and 14 of the Harmful 
Waste (Special Criminal Provisions, etc) Act1988 are strict. This is 
predicated upon the principle that a person who for his own purpose 
brings on any land or in any territorial waters or contiguous zone or 
Exclusive Economic Zone of Nigeria or its inland waterways and dumps, 
deposits, discharges or causes to be carried, deposited or dumped there 
any harmful wastes or hazardous substances, without lawful authority, 
which harmful or hazardous wastes are likely to do mischief whether it 
escapes or not, must keep it in at his peril, and if he does not do so, is 
prima facie answerable for all the damage and injury which is the natural 
consequences of the escape.42 

For a determination of either civil or criminal liability under sections 1, 2, 
3, 4, 5, 6, 7, 8, 12 and 14 of the Harmful Waste (Special Criminal 
Provisions, etc.) Act, the prohibited offences must have been committed 
within the specified place or places under the Harmful Waste Act. Such 
places are “any land,” or “territorial waters” or “contiguous zone” or 
“Exclusive Economic Zone” or “inland waterways” of Nigeria. The 
offence is completed once a dumping, depositing, discharging or carrying 
of any harmful wastes or hazardous substance, without lawful authority, 
takes place within the prohibited zones. The prohibited places fall within 
the maritime zone, therefore for liability to inhere, the court must find 
that the offence was committed within those places. This it can do by 
determining the exact boundary of the area comprised within the place 

                                                           
40

D Ormerod, Smith and Hogan Criminal Law (10
th

edn, London: Butterworths 2002) 115. 
41

Ibid. 
42

Rylands v Fletcher (1868) UKHL 1. 



The Journal of Environmental and Human Right Law      Volume 2, Issue 4, 2022 

 

78 

 

where the offence(s) was committed, that is the seaward limit or land 
delimitation of the territory of the place, on whether it falls within „its 
land‟, „contiguous zone‟, „inland water ways‟ „territorial water‟ or „the 
Exclusive Economic Zone‟ of Nigeria. 
The Supreme Court in its judgment in Attorney-General of the Federation v 
Attorney-General of Abia State43 as it pertains to the determination of 
boundaries, stated the position of the law in the following terms:  

It is interesting to know the boundaries of the country the 
British created in 1914. By the Nigeria Protectorate Order-
in-Council, 1913 made at the Court at Windsor Castle on 
22nd November 1913 but to take effect on 1st January 1914, 
the boundaries of the new country were defined. The 
boundaries of the Protectorate of Nigeria were again 
reaffirmed in The Nigeria Protectorate Order-in-Council 
1922 made on 21st November, 1922 at the Court at 
Buckingham Palace. In section 1 Order-in-Council, the 
Protectorate was defined as-‘the territories of Africa which 
are bounded on the South by the Atlantic Ocean, on the west, 
north and north-east by the line of the frontier between the 
British and French territories, and on the east by the 
territories known as the Cameroons. 

 
What the various Harmful Wastes Act provisions did was to make any 
person who without lawful authority breaches any provisions of the Act 
strictly liable for the consequences of damage and or injury arising from 
carrying on prohibited activities relating to harmful waste. The person 
becomes liable because he engages or engaged in a „non- natural use of 
land‟ on the “prohibited zones” and the case of Attorney-General of the 
Federation v Attorney-General of Abia State,44 is good legal authority to rely 
on by the plaintiff or the prosecution to establish that the defendant or the 
accused person committed the offence(s) within the prohibited zones. The 
accused or the defendant on the other hand can cite the cases as legal 
authorities to show that the offence(s) occurred outside the prohibited 
zones, subject to proof beyond reasonable doubt or on the balance of 
probability. Non-natural user refers to the conduct of ultra-hazardous 
activities on land and the „prohibited zones‟. Under the Harmful Waste 
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Act, mere purchase, sale, importation, transit, transportation, deposit, 
storage of harmful wastes makes a person strictly liable both in civil and 
criminal jurisdictions. The strict liability provisions contained in the 
Harmful Waste Act flows from the Rule in Ryland v Fletcher,45 based on the 
facts of the English case after which it is named. 
 
Limitations to Claims for Environmental Pollution in Nigeria 
Under this section the discussion will be based on the limitations or 
barriers to the access to justice as it relates to right of victims of pollution 
to claims against environmental pollution in Nigeria. The issues of locus 
standi, legal and institutional barriers will form the basis of the discussion 
under this section. 
 
Locus Standi  
The attempt by Non-Governmental Organisation‟s (NGO) civil rights 
organizations and even the oil bearing communities to seek legal redress 
in instances of violations have sometimes met obstacles such as the 
problem of locus standi which as far as the Nigerian legal system is 
concerned has become clogs in the wheel of progress. Under the common 
law, and indeed Nigerian law, for an aggrieved person to maintain an 
action in public nuisance, he must prove that he has suffered some special 
damage different in kind and not just in degree from the damage suffered 
by the public generally. This scenario came up for consideration in the 
case of Lawani v West African Portland Cement Company Limited.46 
The plaintiff in the above case prayed the court for damages against the 
defendant for discharge of fumes, dust, sewage and slurry and thus causing 
the said land to be flooded and polluted. They also asked for an injunction to 
restrain the defendants from further acts of pollution. The defendants on their 
part maintained in an interlocutory objection, that the plaintiff had no locus 
standi, because that action was based on public nuisance and therefore ought 
to be brought on the order of the Attorney-General. Agbaje, J, (as he then 
was) held that since the action was based on the fact that the fumes had to go 
into the atmosphere before settling on the land, houses and streams of the 
plaintiffs, it was indiscriminate in nature and therefore, the plaintiff had no 
locus standi. This is one bogus hurdle for the citizens, NGO‟s and civil rights 
organization who in most instances cannot maintain actions to preserve the 
environment for lack of locus standi. 
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Similarly, in the case of Amos v Shell B.P Petroleum Development Company,47 
the plaintiffs contended that because of the mining operations of the 
defendants, their farmlands were polluted, thereby causing damage to 
crops, preventing the normal movement of trade, seriously affecting 
agriculture, ruining traditional fishing rights and causing other 
inconveniences. In its judgment, the court said that the damaging of a 
creek was a public nuisance and that for the plaintiffs to succeed they 
must show some „damage over and above that suffered by the general 
public‟. It concluded that the plaintiffs failed because the damages shown 
by them were individually suffered and therefore must come under 
special damages. In other words, the plaintiffs cannot claim any damages 
because they lack the locus standi. 
A ray of hope appears to have been kindled by the Philippines case of 
Minors Oposa v Secretary of the Department of Environmental and Natural 
Resources,48 whereupon a floodgate was opened for individuals and 
groups to sue on grounds of the Intergenerational Principle to preserve 
the world‟s fragile ecosystem for both present and future generations. This 
Philippine case involved an effort to have logging licenses revoked 
because of deforestation resulting from extensive logging. It was 
contended that the logging was causing irreparable injury to present and 
future generations and violated their right to a healthy environment. The 
plaintiffs consisted of a group of 43 children who were represented by 
their parents. They maintained, inter alia, that of the 16 million hectares of 
rain forest that existed 25years earlier, only 1.2 million were left. The 
plaintiffs requested that existing timber licenses be revoked, and that new 
timber licenses should not be granted. They invoked Sections 15 and 16 of 
article II of the Declaration of Principles and State Policies of the 1987 
Constitution of the Philippines that set forth the right to health and 
ecology. 
The lower court rejected the claim, holding that there was no legal right 
invoked and that it concerned a political issue, which, due to the concept 
of „Separation of Powers‟, was not a matter for the courts. On appeal the 
question arose before the Supreme Court as to whether the plaintiffs, the 
group of minors, had locus standi. The court decided that they did, and 
that they could also represent generations yet unborn. As regards the 
merits, the apex court held: 
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While the right to a balanced and healthy ecology is to be found 
under the Declaration of Principles and State Policies and not 
under the Bill of Rights, it does not follow that it is less important 
than any of the civil and political rights enumerated in the latter ... 
as a matter of fact, these basic rights need not even be written in 
the constitution for they are assumed to exist from the inception of 
mankind.49 

 
In saying that, the Philippines Supreme Court made a plea for the 
indivisibility and interdependence of civil, political, economic and social 
rights in the Philippines Constitution 1987. It continued: „The right to a 
balanced and healthful ecology carries with it the correlative duty to 
refrain from impairing the environment…The said right implies, among 
other things, the judicious management and conservation of the country‟s 
forests‟. 
The court refused the argument that the question was a political one 
that could not be adjudicated before a court of law. It declared that: „A 
denial or violation of that right (to a healthy environment) by the other 
who has the correlative; duty or obligation to respect or protect the 
same, gives rise to a cause of action‟. It concluded that all licenses were 
to be revoked or rescinded by executive action. Accordingly, the court 
ruled that the state had an obligation to protect the right to a healthy 
environment of the complainants. 
 
Legal and Institutional Limitations 
One recurrent challenge in the environmental protection efforts of 
government, the NGOs and private individuals is that the question of 
enforcement of subsisting environmental laws.50 It appears that Nigeria, 
like most third world countries, is not known for effective and efficient 
enforcement of laws. Despite the increasing awareness of environmental 
issues demonstrated by government, the NGOs, and private individuals, a 
myriad of problems still beset the enforcement of existing laws on 
environmental protection. Some of these legal barriers and problems 
include: 
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Inadequate and ineffective laws: It is observed that the existing regime of 
criminal liability for oil pollution is inadequate, haphazard and 
ineffective. One can therefore justifiably conclude that there is indeed no 
coherent philosophy of criminalization for pollution offences.51 The 
supposedly comprehensive legislation on criminal liability for oil 
pollution (that is the Oil in Navigable Waters Act) is no more than a 
rehash of international opinion on the matter.52 
Secondly, in the area of oil production, Nigeria nationalistic favour has 
been mainly economic as demonstrated by legislation providing for 
production sharing, employment and training of Nigerian nationals in the 
oil industry and joint marketing efforts. Whereas it may be argued that 
country has to some extent succeed in limiting the unfavourable activities 
of oil industries cartels within a framework of state control and direction. 
But most regrettably, in the area of concern which is the control of the 
harmful effects of oil exploration and exploitation activities, effective 
action by government has been rather less impactful. The impression one 
gathers is that as long as government percentages from oil activities keep 
flowing in, few questions are raised or encouraged about the damaging 
side effects of such activities. 
Government has persistently demonstrated lack of will to deal decisively 
with the issue of gas flaring by oil companies despite the environmental 
hazard caused by gas flaring which has continued unabated in spite of 
innovation and the demand of re-injection of gas in line with international 
best practice. More disappointing and worrisome is when the so affected 
and dying communities or locals make effort to seek justice, same lack of 
will on the part of the government and influential multinational 
stakeholders suppress and suffocate them through legal means, political 
influences and connection. In the case of Gbemre v SPDC and Others,53 the 
Federal High Court held that gas flaring was illegal and injurious to the 
environment of the people and ordered injunction and damages against 
the Shell. This case has suffered frustration on appeal by the oil company 
and has not seen the light of hope till date even the court (that is, Judge) 
was alleged to have been transferred partly as a punishment for been bold 
to state the position in line with international best practice. 
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Thirdly, although the NESREA Act has made some commendable 
improvement in environmental protection regulations, its effectiveness as 
the chief regulating agency is compromised by lack of aggressiveness in 
tracking down and punishing polluters. It has not been recorded that the 
agency has successfully secured some degree of conviction in the face of 
the enormous environmental pollution going on everyday in Nigeria, 
particularly in the Niger Delta region. 
Fourthly, although the Nigeria environmental regulatory laws has made 
some level of progress in articulating and laying down commendable 
regulations, guidelines and standards, what remains is to ensure an 
effective enforcement of these instruments constitutionally as our legal 
system derives locus standi,54 in environmental matters relating to persons 
to affected by the environmental injury. It is suggested that the current 
trend should be to correct this oppressive rule of law to our environmental 
rights by express legislation. In Centre for Oil Pollution Watch v NNPC,55the 
Supreme Court liberalized the criteria against the respondent that 
appeared to have degraded the environment in a seeming breach of 
specified constitutional and other statutory provisions.56In Adediran v 
Interland Transport Ltd,57the court held that: „…where the determination of 
the civil rights and obligation of a person is in issue, any law which 
imposes conditions is inconsistent with the free and unrestrained exercise 
of that right and is void to the extent of such inconsistency‟.58 It is has been 
debated overtime that unless and until the Nigerian courts rise boldly to 
the occasion regrettably, there may not be in near sight hope to victory for 
Nigerians on the enormous environmental pollution that has continued to 
ravage our society particularly in the Niger Delta region. It was Oliver 
Wendell Holmes who stated and rightly too that „…the prophecies of 
what the court will do in fact and nothing pretentious are what I mean by 
the law‟.59 
It has been argued that some Nigerian courts stringent and rigid view and 
lack of appreciation of the hazards that may likely arise as a result of 
petroleum pollution has been manifested in their interpretation or 
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application of statutes on pollution.60 A critical example of this attitude 
can be seen from their interpretation of „adequate compensation‟ and 
„reference to arbitration‟ as contained in the Minerals Act.61 In Amos v Shell 
B.P,62 the Rivers State High Court, in interpreting the provisions of the 
same Minerals Act, especially section 78 thereof, abdicated its 
responsibility with due respect by holding that it had no jurisdiction to 
hear claims arising from damages done in the course of mining 
operations. In fact, the said section 78 provides in essence that: 

The amount of compensation payable is determined by agreement 
between the parties or, if the parties are unable to agree, by the 
divisional or district officer whose decision is final and binding. 
Such decision is however subject to an appeal to the President 
whose decision is final unless he directs that the disagreement be 
determined by arbitration. 

 
Truly, the section laid down the method of assessing compensation but 
with due respect to the Honourable Court, it is submitted that it being the 
final arbiter between citizens, where there are conflicting claims between 
the parties, it is the duty of the court to resolve such matters. In this case 
there was an offer of compensation which the plaintiff rejected and his 
right to redress by an impartial body should not be denied by the mere 
fact of statutory provision that he has to submit to administrative 
determination of the amount payable. Indeed the obligation to pay 
compensation is statutory and so should only be enforced by the courts 
without more. Accordingly, the Oil Pipelines Act (OPA),63 provides that 
the holder of a license shall pay compensation to any person suffering 
damage (other than on account of his own default or on account of the 
malicious act of a third person as a consequence of any breakage of or 
leakage from the pipeline or an ancillary installation, for any such damage 
not otherwise made good).64 In Odim and Others v Shell-BP Petroleum 
Development Company (Nigeria) Limited and Anor,65 the court took the view, 
per Wai-Ogosu, that the provisions of section 3(1) of the 1963 Constitution 
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and the Public Lands Acquisition Act, are „guiding lines‟ on the issue of 
assessment of compensation. This view was also endorsed by the Supreme 
Court two years later in the case of Godpower Nweke& Anor v Nigerian Oil 
Company Limited.66 
It would then appear that there are no hard and fast rules that must be 
applied in each situation as each emerging set of facts are weighed against 
the backdrop of the circumstances of its occurrence and the guidelines 
used to arrive at a fair computation. Indeed, according to Omotola,67 it can 
thus be argued that the yardstick for compensation is still the open market 
value of the subject matter for assessment as much as it is practicable so to 
do. 
 
Conclusion 
The development of environmental regulation in Nigeria was hurried in 
the late 1980s by the Koko incident that occurred in the country, 
environmental legislation in Nigeria has been described as a product of 
national emergency. The avalanche of laws and environmental regulations 
which form part of legal framework of the 1999 Constitution is the chief 
and parent of all laws in Nigeria has not made serious and unambiguous 
provision for the right to claim of environmental pollution. Hence, 
environmental degradation has continued to generate unpleasant 
challenges for health and economic development in Nigeria particularly in 
the Niger Delta oil rich regions. Some of these enduring problems include 
unabating gas flaring and oil pollution, water, air and land pollutions by 
oil related activities, environmental noise pollution, deforestation, global 
warming and improper pesticides. 
Despite the environmental laws and policies targeted at ameliorating 
these problems, the situation in Nigeria seems degenerating owing to the 
fact that these laws are not effectively enforced. For instance NESREA, the 
major agency of enforcement of environmental laws does not have 
enforcement powers over the oil and gas sector. As a result of this, 
NESREA does not have powers to enforce laws on matters of pollution, 
exploration and exploitation of petroleum and natural gas, a major sector 
that contributes higher cases of environmental pollution in Nigeria. This 
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hinders environmental justice. There are also, role conflicts in 
environmental management. No clear cut delineation of functions to the 
existing agencies. This leads to role conflicts between them. 
 
Recommendations  
The paper recommends the following as a solution to the problems 
associated with legal and institutional limitations inhibiting claims to 
environmental pollution in Nigeria. 
i) Prompt pollution policy revisions, rigorous and robust 

stakeholders‟ engagement and policy implementation approaches 
are required to manage pollution sources and mitigate the 
environmental, ecological, social, economic and human health 
effects of all forms of environmental pollution. In furtherance to the 
above policy revisions, same will enhance awareness, the 
consciousness, empower and equip victims of environmental 
pollution with the required information to access justice for claims 
against all forms of pollution that may persist by perpetrators. 

ii) Federal, State and Local Governments should all reassert a 
stringent enforcement of environmental laws in Nigeria with the 
aim of punishing adequately all defaulting firms and individuals. If 
an individual or a firm inflicts damage on another party, liability 
rules allow the damage costs to be attributed to the individual or 
firm who caused the damage inclusive of the Nigerian government. 
The attitude of courts in their various judgments towards 
environmental justice should be positive. Just orders should be 
made to remedy the damages done to the physical environment of 
private individuals who seek redress in the law court. This would 
enhance enforcement of the set rules due to the fact that people 
would be subjected to obey the regulations and guidelines of 
environmental laws as a result of the harsh penalties for those 
found liable and guilty of environmental offences. 

iii) The Constitution of the Federal Republic of Nigeria, 1999 should be 
reviewed to make adequate provision for the justiciability of 
environmental rights as a fundamental right. The NESREA as the 
major enforcement agency in Nigeria should be restructured giving 
it more authority on all environmental law enforcement efforts 
including permitting and monitoring of all new and existing 
projects including the approval of strategic environmental impact 
assessment. The courts should as much as possible minimize undue 
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reliance on technicalities. This has occasioned miscarriage of justice 
to pollution victims and created uncertainty to claims against 
environmental pollution. If the courts are minded in enforcing 
environmental rights, the issue of locus standi should not stand in 
their way, but should be reduced to the barest minimum. 

iv) There should be special environmental courts just like in 
Philippines, development of a constitutional doctrine of 
“harmonious construction” just like in India and sensitization of 
the citizenry of their claim to environmental rights. The creation of 
these special courts will ensure quick response to the needs of the 
environment, promote rapid awareness of the needs of 
environmental laws and aid enforcement of these laws. 

 


