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Abstract 
Crime has been a menace which bedevils Nigeria. In Nigeria, the 
police is responsible for detecting and preventing crimes, as well as 
obtaining evidence for criminal prosecution. Thereafter, the Attorney-
General of the Federation and the States or any legal officer in their 
department is responsible for prosecuting these offences. A fortiori, 
these two governmental institutions must collaborate to ensure the 
smooth and successful prosecution of offences. Thus, when a crime is 
discovered, the police must collect enough evidence for a state 
prosecutor who will evaluate it in the light of the elements of the 
offence. Despite the growing indication that confessional or 
extrajudicial statements are untrustworthy, they continue to be the 
gold standard of evidence for police investigations. Confessions are 
admissible under different rules in different countries. These 
standards are in place to ensure that no one is wrongfully convicted. 
Prior to the enactment of the Administration of Criminal Justice Act 
(ACJA) 2015, there was no legal framework guiding the extraction of 
confessional statement from an accused. The Court only made what is 
termed Judgment Rule which has no force of law. Toachieve justice 
and edge out injustice, it is only right that the process of obtaining 
confessional statements be free from the damning effect of the threat of 
violence and other vices. This article recommends that clear 
provisions as to the recording of confessional statement be made 
through the amendment of sections 15(4) and 17(2) of the ACJA 2015 
to reflect the lawmakers’ true, plain, and unambiguous intentions. 

 
Keywords: Crime, Evidence, Admissibility, Confessional Statement 
 
Introduction 
Truly, crime has been a menace which bedevils Nigeria and other 
countries in the world. Indeed, the procedure of detecting crimes and 
prosecuting the culprit under the Criminal Justice System are in different 
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compartments, but the compartmentalization is not watertight. 
Specifically, in Nigeria, the police is responsible for detecting and 
preventing crimes, as well as obtaining evidence for criminal 
prosecution.1Thereafter, Attorney-General of the Federation and the States 
or any legal officer in their department is responsible for prosecuting these 
offences.2A fortiori, these two governmental institutions must collaborate 
to ensure the smooth and successful prosecution of offences. It follows 
therefore, that when a crime is discovered, the police must collect enough 
evidence for a state prosecutor who will now evaluate it in the light of the 
elements for the offence.3 
Nevertheless, despite the growing indication that confessional or 
extrajudicial statements are untrustworthy, they continue to be the gold 
standard of evidence for police investigations. A chief reason for the 
rejection of some confessional statements is anchored on the risk of the 
defendant wrongly implicating himself. Moving forward, confessions are 
admissible under different rules in different countries. These standards 
are in place to ensure that no one is wrongfully convicted. They also act as 
a deterrent to police abuse during questioning.4 
Consequently, security officials in Nigeria have been accused of torturing 
individuals to extract confessions. In Nigeria, the admissibility of 
Confessional Statements is guided by the provisions of the Evidence Act 
2011 and the Judges Rule which traces its origin from the Common Law. 
As a follow-up, whenever there is a question whether the confessional 
statement is made voluntarily, the court is mandated to adopt a trial-
within-trial procedure.5 Otherwise, a free and voluntary confession of 
guilt made by the defendant before any Court of trial, if direct and 
positively made to the extent that it is satisfactorily proved, is sufficient to 
warrant a conviction without corroborative evidence so long as the Court 
is satisfied of the truth of the confession.6 
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A trial-within-trial is a mini trial that takes place within the context of a 
bigger trial. It is a criminal procedure in which a confessional statement of 
the defendant is exposed to a trial inspection in order to evaluate whether 
the statement was given freely and voluntarily to the police.7 a trial within 
trial is usually resorted to for the purpose of ascertaining whether an 
accused truly make his confessional statement willfully and without any 
form of inducement or threat of whatever. It equally safeguards an 
innocent against slipping through the cracks of adversarial system 
adopted by our justice system. It also serves as a safe net for an innocent 
to get convicted on a forcefully obtained confessional statement. 
In the light of the above, the continued use of a trial-within-trial has raised 
concerns in some quarters. In the case of Michael v The State,8 the erudite 
law Lord, per Nnaemeka-Agu JSC (as he then was) invoked a criticism of 
the concept of trial-within-trial in the following immutable words, “I must 
confess that I have my reservation about the continued need for a trial-
within-a-trial in this country in which our judges are both judge and 
jury…9 Also, the learned jurist, P.K Nwokedi offered subtle but direct 
criticism when he opined that “Personally, I have often wondered what is 
the necessity of a trial within the trial before the admission of an alleged 
confessional statement in our courts.10 
The law is trite that in the adversarial justice system, which is also 
adopted in the Nigerian corpus juris, the prosecution in a criminal 
proceeding bears the burden of proving the accused guilty beyond 
reasonable doubt. Without this, a conviction of the accused cannot be 
obtained in law. Hence, a prosecution would have to look for all legally 
acceptable means to establish his case against the defendant for 
conviction; and in doing so, reliance can be placed on the confessional 
statement of the defendant.   
However, there have been concerns and observations as to the manner 
and how confessional statements are being extracted from the defendant. 
Confessional statements are frequently battered out of suspects, and 
courts frequently accept them especially where the defendant through his 
lawyer is unable to show that the admissions were not given voluntarily. 
A fair trial assumes that investigation into the offense for which the 
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defendant is tried for is open and transparent. In this sense, it I high time 
protections are put in place to ensure openness. Confessional statements 
should only be obtained from a suspect if and only if his lawyer is present, 
or if a legal practitioner is present. The Court should reject such a 
confessional declaration if this is not done.11 
By the same token, the Nigerian courts‟ unresolved position on 
confessional statements received in violation of the established processes 
under the Administration of Criminal Justice Act, 2015 is noteworthy. This 
is especially true given the importance of confessional statements in the 
Nigerian legal system. This is because the admissibility of the evidence is 
sufficient to convict an accused individual”.12These and many other 
problems are what this paper tends to address after an examination of the 
various relevant domestic laws on the subject matter. 
 
Conceptual Framework: 
 

Admissibility 
The statement of the accused person to the police in the course of 
investigation into a crime is relevant and admissible in evidence at his 
trial. Such statement and indeed all statements by the accused person are 
tendered in evidence during the presentation of the case for the 
prosecution. Section 29(1) of the Evidence Act provides a condition 
precedent to admissibility of a confessional statement: that it must have 
been made voluntarily by the accused person and the burden of proving 
that a statement was made voluntarily lies on the prosecution. Section 29 
(1) of the Act postulates that, “in any proceedings a confession made by a 
defendant may be given in evidence against him in so far as it is relevant 
to any matter in issue in the proceedings and is not excluded by the 
court…‟ 
  
The Nigerian courts have at various times upheld the admissibility of 
confessional statements in the administration of justice. For instance, in 
the case of Olusola Adeyemi v The State,13 the Supreme Court held that: 

A confessional statement is really the best evidence or the strongest 
against an accused in the determination of his guilt. Therefore, 
when such a statement has proved to have been made voluntarily 
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and it is direct, positive and unequivocal, then it is an admission of 
guilt and can even stand alone to sustain a finding of guilt that is 
without corroboration. 
 

The Supreme Court per Obaseki JSC in Corporate Jona Draws v The State,14 
posed six questions which a Judge must ask himself before attaching 
weight to the confessional statement of an accused person thus: 
a) Is there anything outside the confession to show that it is true? 
b)  Is it corroborated? 
c)  Are the relevant statements made in it of facts, true as far as they 

can be tested? 
d)  Was the prisoner one who had the opportunity of committing the 

murder? 
e)  Is his confession possible? 
f)  Is it consistent with other facts which have been ascertained and 

have been proved? 
 
His Lordship further stated that if the confessional statement passes these 
tests satisfactorily, a conviction founded on it is invariably upheld unless 
other grounds of objection exist. If the confessional statement fails to pass 
the test, no conviction can properly be founded on it and if any is founded 
on it, on appeal, it will be hard to sustain. It must be remembered that the 
burden of proving that a confession was freely and voluntarily made rests 
on the prosecution. The burden of proving this never shifts from the 
prosecution. It is therefore wrong to admit a confessional statement 
through an accused person during cross – examination by the prosecution 
as in such a case there will be no positive evidence on which the 
voluntariness or accuracy of the statement can be founded.15 It must be 
understood that when the statement is tendered by the prosecution, the 
accused may challenge the admissibility of such statement in evidence. 
The proper time for taking an objection to the admissibility of the accused 
statement to police and indeed all other documentary evidence, is when it 
is sought to be tendered in evidence and not later.16 In Davo v 
Commissioner of Police,17 it was held that an accused person who fails to 
object to admission in evidence of his statement to a police officer or 
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declines to cross-examine him on its contents, cannot afterwards be heard 
to say that it is not his true and voluntary statement. The accused can 
challenge the admissibility of such statement in one of the two ways, to 
wit that he did not make the statement or that he made the statement or 
signed it but not voluntarily.18 
Where an objection to the admissibility of the statement is based on some 
or any of the foregoing grounds, it does not affect the admissibility of the 
statement in evidence. The statement is admissible and the question 
whether he made it or not is a matter to be decided by the court at the end 
of the trial. Also, all these grounds of objection are matters that go to the 
weight to be attached to the statement which is considered at the 
conclusion of the trial. Therefore, the court will proceed to rule after 
submissions by both parties and may admit the statement in evidence 
once the proper foundation is laid and assess its weight in the final 
decision.19 on the second issue, where the objection to the admissibility of 
such statement is hinged on the ground that the accused made the 
statement but not voluntarily, that is to say; he was forced, compelled, or 
induced by any threat to make the statement or some promises by a 
person in authority in order to gain an advantage or avoid any evil of a 
temporal nature, then the first duty of the court is to decide whether or 
not the statement was made voluntarily. The court shall proceed to 
conduct a mini trial within the main trial known as trial-within-trial in 
order to determine the voluntariness or otherwise of the statement.20 
 
Crime  
“Crime”, a noun, is generally understood to be acts prohibited and by that 
virtue, sanctioned by law. Etymologically, it is derived from the Greek 
word “Crimean” which means “charge” or “offence”.21 However, to arrive 
at a universally all-encompassing definition of the term “crime” may 
result in futility. Thus, it is nearly impossible to give 
a thorough and satisfactory definition of crime. The difficulty largely 
stems from the concept's complexity and the critical mind‟s elusive 
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imprecision of the word “crime”.22 Notwithstanding this, a crime is 
defined as an act or omission prohibited by written law and subject to 
punishment if it is committed.23 
According to Black‟s Law Dictionary,24crime is an act that the law makes 
punishable; the breach of a legal duty treated as the subject matter of a 
criminal proceeding. Similarly, Oxford Law Dictionary25 defines crime as 
an act (or sometimes a failure to act) that is deemed by statute or by the 
common law to be a public wrong and is therefore punishable by the state 
in criminal proceedings. Unless it is a crime of strict liability, every crime 
consists of an actusreus and a specific mens rea, and the prosecution must 
establish these elements of the crime beyond a reasonable doubt.  
 
Confessional Statement 
The term “Confessional Statement” is a hybrid of two words: confession 
and statement. Confessional, an adjective of the word “confession”, refers 
to the practice of confessing an act. It also means the process of divulging 
every piece of information about an event. On the other hand, the word 
“statement” denotes a written summary of the circumstances surrounding 
a crime or case that is given to the police or used as evidence in a court of 
law.26 It also means something that is stated, written, or contained in a 
document that contains information or facts that a person declares. Any 
statement or declaration made by a person in his or her handwriting or 
any typed electronic document is taken as a print output and signed by a 
person, can be used as evidence against him or her in a court of 
law.27Thus, when put together, it refers to the process of making a 
confession in written statement.  
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Evolution of Confessional Statement 
One of the cardinal procedural aspects of criminal administration is the 
investigation conducted by the police or any other constitutionally or 
statutorily recognized law enforcement agency in the Nigerian corpus juris. 
The course investigation furnished by police or any other relevant law 
enforcement agency does in most cases give birth to the confessional 
statement of a suspect. The confessional statement of an accused, thus, 
assumes the easiest and most ubiquitous evidence that the Nigerian Police 
provide in any criminal trial.28 However, for such a statement to be 
admissible in law, the prosecution must satisfy the court that the accused 
gave the statement voluntarily. This alludes to the settled principle of law 
that, in our adversarial court system, the prosecution must show the 
accused person's guilt beyond a reasonable doubt before a conviction may 
be obtained.29 Hence, this chapter sets to dissect the historical tragedy of 
the concept of the confessional statement, its relevance and the legal 
framework for its application in Nigeria. 
Confessions, if nothing else, have a long history of accelerating criminal 
procedures. Confessions can be extraordinarily powerful, overriding all 
other evidence in the case, for better or worse.30 In its most basic form, 
confession is a formal statement confessing that one is guilty of a crime. 
The concept of confession has a long and illustrious history. It has a strong 
resemblance to the concept of suspect interrogation or questioning. Even 
during the vast Roman and Greek empires, subjects were interrogated for 
their claimed involvement in crimes. It was, however, frequently 
tarnished by the use of torture. Also, in England until 1709 it was 
abolished and prohibited, torture of suspects to obtain information about 
their involvement in alleged crimes was also prevalent practice. Torture 
became less common as time went on, and the focus switched to threats. 
However, when more laws on human rights and accused-person rights 
were enacted, the practice of torturing or threatening people to elicit 
information began to fade. Despite the tireless efforts of human rights 
activists and the extensive legislative protection and international legal 
framework provided to suspects by various legal regimes, including 
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Nigeria, it is no secret that recording confessions using various torturous 
methods is still practiced in many jurisdictions.31 
From the foregoing, it is evident that making of confessional statement is 
not a novel practice. The laws governing the admissibility of confessional 
statement, over the years, have evolved. They are linked equally to a 
number of fundamental legal rights, vis-à-vis the right to silence, the 
presumption of innocence, the right against self-incrimination, and the 
freedom from cruel, inhuman, and humiliating treatment etc. Among the 
laws governing the admissibility of confessional statement is the olden 
Judges Rules.  
Judges‟ rules are made up of Common Law Rules that are designed to 
help police officers investigate crimes and elicit confessions from suspects 
in their custody. Except in the Northern states, where they were modified 
as part of the Criminal Procedure Code (CPC) in force prior to the 
promulgation of the ACJA 2015, with the title: Criminal Procedure 
(Statement to Police Officers Rules) 1964. These rules have been applied in 
Nigeria as part of the received English Laws. In many courts, these rules 
have been used in this way.32The Supreme Court has in the case of Ojegele 
v State,33given a concise elucidation of what Judges‟ rules are and of what 
essence thus:  

The Judges’ Rules are rules made by English Judges for the 
guidance of English Police Officers. Nobody, however, disputes the 
wisdom behind those Rules. But having said that, it is necessary to 
add that the Rules are not Rules of law but merely Rules of 
administrative practice. They are rules made for the more efficient 
and effective administration of justice and therefore should never 
be used to defeat justice. Even in England the Court of Appeal felt 
bound to observe that “the Court must take care not to deprive 
themselves by new artificial rules of practice of the best chances of 
learning the truth”.34 
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There was no obligatory law addressing the making and taking of 
statements by and from suspects clearly specified in both the CPA and the 
CPC, even though there were Judges regulations, which are rules made by 
English judges to instruct police personnel. Howbeit, it has no legal 
power; rather, they are administrative practice rules. According to the 
guidelines, if an accused person makes a confessional statement to a junior 
officer, the statement and the accused person shall be taken before a 
superior officer for confirmation. If the procedure is not followed, the 
statement will not be excluded from evidence and will not necessarily be 
regarded with suspicion.35 The suspect was left at the mercy of police 
officers, who in many cases harassed or physically assaulted the suspected 
into making confessional remarks. 
This has been the status quo of confessional statement legal framework in 
Nigeria prior to the enactment of the ACJA 2015 which now makes 
provisions for some of the salient contents and provisions of the Common 
Law Judges Rules. The rules are now rules of law with such modification 
embedded in the ACJA and not mere Rules of administrative practice. 
 
The Relevance of Confessional Statement in Criminal Administration 
The confessional statement of an accused person is of great evidential 
value in the dispensation of justice. It represents the most important and 
most frequently encountered exception to the rule against hearsay in 
criminal cases. In other words, confessions constitute the most reliable 
exception to the rule against hearsay evidence in criminal trials. For a 
statement to amount to a confession, it must admit the offence for which 
the suspect is charged, be clear, precise and unequivocal.36 In every 
Criminal trial involving the tendering of a confessional statement, there is 
the duty to ensure that the said confessional statement sought to be 
tendered by the prosecution [against the accused] meets the statutory 
requirement.37 
By and large, confessional statement of an accused is a first class evidence 
that can be invoked to cause the conviction of an accused. Once it is 
established and no more further argument in respect of its voluntariness 
and other ancillary issues, it would definitely be of great instrument to the 
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prosecution. It is considered the best evidence that can be adduced against 
an accused to effect his conviction. In criminal administration parlance, it 
is well settled that conviction could be actualized by adducing relevant 
evidence to that effect. This presumption is based on the inference that no 
rational person would make admission against his own interest unless 
prompted by his conscience to tell the truth.38 In a Supreme Court case of 
Okiemute v the State,39Per Ekun, JSC stated the several legally recognized 
ways in which prosecution could prove his case against an accused. His 
Lordship, inter alia, held that “The prosecution may prove its case against 
an accused person In several ways: (i) By direct evidence; (ii) By 
circumstantial evidence; and/or (iii) By the confession of the accused”. 
The court also held in the recent case of Habibu v State40 that: 

It is a trite law that an accused person can be convicted on his 
Confession alone. A voluntary confession of guilt by an accused is 
sufficient to warrant conviction without corroborative evidence if 
it is direct, positive, duly made and satisfactorily proved”.  

 
Confessional statements of an accused have significant roles it plays in our 
criminal justice system. It helps only not the police in adducing sufficient 
evidence for the sole purpose of prosecuting a suspect but also serve as 
protection. This point was iterated in the case of Hassan v State.41 
 
Processes of Obtaining Confessional Statement 
In the course of criminal investigations, the police always use force to 
obtain statements from suspects, especially when no incriminating 
material or information is obtained from the arrested individual.42 They 
go to the extent of forcing people to confess to crimes they did not 
commit. Meanwhile, several statute laws and regulations have been 
enacted in Nigeria to teach police and other investigating agencies how to 
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question someone suspected of committing a crime in order to guarantee 
that the accused individual has freely and voluntarily testified. 
Consequentially, when the police break specific laws governing the 
validity of an accused's confession, the confession will be inadmissible in 
court.43Thus, the objective of this chapter is to appraise the legal 
regulation framework for the admissibility or otherwise of confessional 
statement in Nigeria Criminal Administration, specifically the ACJA 2015. 
Confessional statements are not just left naked. It goes beyond ordinary 
admission by an accused as to the committal of a criminal act. There are 
certain steps, processes and procedures expected to be furnished by the 
prosecution placing reliance on it. The procedures could be provided in 
statutes, acts, laws and even rules of court developed overtime. And 
fortunately, under the present legal framework of the ACJA 2015, there 
are salient procedures that have been put into an enactment and 
incorporated into the current criminal justice administration.  
To further iterate, the concept of admissibility of a confessional statement 
was given a formal recognition in the very old English case of R v Baldry,44 
where Parker B stated that:  

In other to render a confession admissible in evidence it must be 
perfectly voluntary, and there is no doubt that any inducement in 
the nature of a promise or of a threat held out by a person in 
authority vitiates a confession. 

 
It was similarly reiterated in the case of Ibrahim v R,45 where Lord Summer 
expressed the same views when he posited that: 

It has long been established as positive rule of Criminal law that 
no statement by an accused is admissible in evidence against him 
or her unless it is shown by the prosecutor to have been a 
voluntary statement, in the sense that it had not been obtained 
from him or her either by fear of prejudice or hope of advantage 
exercised or held out by a person. 

 
The Nigerian courts have at various times upheld the admissibility of 
confessional statements in the administration of justice. For instance, in 
the case of Olusola Adeyemi v The State,46 the Supreme Court held that:  
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A confessional statement is really the best evidence or the strongest 
against an accused in the determination of his guilt. Therefore, 
when such a statement has proved to have been made voluntarily 
and it is direct, positive and unequivocal, then it is an admission of 
guilt and can even stand alone to sustain a finding of guilt that is 
without corroboration.  

 
Furthermore, in the case of Dandare & Anor v The State,47 each accused 
made a statement to the police; the statements were not produced or 
tendered until after both accused persons had given evidence when they 
were produced by a witness called under the provisions of Section 237 of 
the Criminal Procedure Code. The High Court admitted the statements 
and convicted both accused persons. They appealed to the Supreme 
Court. It was held that:  

The statements were properly produced by a witness called by 
virtue of the provisions of Section 237 of the Criminal Procedure 
Code, but it is an undesirable practice for the prosecuting counsel 
to delay producing statements of accused persons until after 
evidence for the defense has been adduced. All statements of 
accused persons whether confessional or otherwise should be 
produced and tendered during the presentation of the case for the 
prosecution as matter of course. 

 
The defendant‟s statement to the police throughout a criminal inquiry is 
important and admissible in evidence at his trial. During the prosecution's 
case presentation, such statements, as well as all other statements made by 
the accused, are introduced in evidence. A condition precedent to the 
admissibility of a confessional statement is that it must have been made 
voluntarily by the accused individual, and the prosecution bears the 
burden of establishing that a statement was made voluntarily. To this end, 
section 29 (1) of the Act provides that "In any proceedings a confession 
made by a defendant may be given in evidence against him in so far as it 
is relevant to any matter in issue in the proceedings and is not excluded 
by the court…". 
However, in the case of The State v Ibrahim Yahaya,48 the apex court came at 
the conclusion that the court must be satisfied that a confession was given 
freely and voluntarily before acting on it. A confession acquired with the 
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promise of benefit, reward, or immunity, or through compulsion or fear 
generated by violence or threats of violence, cannot be used as evidence 
against the confession maker.49 
 

i. The Statutory Requirements 
By virtue of section 17 of the ACJA 2015, the procedure for obtaining the 
statements of suspects is lucidly well provided. Sequel to the aforementioned 
statutory section, confessional statement of an accused shall not be taken 
unless if the suspect so wishes to make such a statement willfully among 
other salient provisions. For clarity, the section is presented below: 

17. (1) Where a suspect is arrested on allegation of having committed 
an offence, his statement shall be taken, if he so wishes to make a 
statement. 
(2) Such statement may be taken in the presence of a legal practitioner 
of his choice, or where he has no legal practitioner of his choice, in the 
presence of an officer of the Legal Aid Council of Nigeria or an official 
of a Civil Society Organization or a Justice of the Peace or any other 
person of his choice. Provided that the Legal Practitioner or any other 
person mentioned in this subsection shall not interfere while the 
suspect is making his statement, except for the purpose of discharging 
his role as a legal practitioner. 
(3) Where a suspect does not understand or speak or write in the 
English language, an interpreter shall record and read over the 
statement to the suspect to his understanding and the suspect shall 
then endorse the statement as having been made by him, and the 
interpreter shall attest to the making of the statement. 
(4) The interpreter shall endorse his name, address, occupation, 
designation or other particulars on the statement. 
(5) The suspect referred to in subsection (1) of this section shall also 
endorse the statement with his full particular 

 

For emphasis, the statutory requirements as envisaged in the above 
provision are hereby highlighted below: 
 

Voluntary taking of confessional statement 
Very lucid and clear, section 17(1) of the ACJA 2015provides that in the 
process of taking a confessional statement of an accused, the use of force 
must not be used. This by extension includes any form of inducement in 
terms of promise as well as, threatening the accused. This is specifically 
highlighted in sub-section 1 thereof.  
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Presence of a Legal Practitioner or any other Authorized Person 
Sub-section 2 thereof makes provision for the presence of the accused 
legal counsel or any other person duly authorized in that respect. This 
reiterates the presence of a legal practitioner of the accused choice or an 
officer of the Legal Aid Council of Nigeria or an official of a Civil Society 
Organisation, or any other person of the suspect‟s choice as a sine qua non 
in the process of taking a confessional statement. 
 
Non-participation of the above Authorized Persons 
In the same vein and for the purpose of ensuring independency, any of 
the above authorized persons are denied the permission to interfere in the 
process. Although, with an exception lying in the discharge of his role as a 
legal practitioner. Sub-section 3 thereof is very much instructive.  
 
Adoption of the Language of the Court/ an Interpreter  
It has been settled in a long line of judicial authorities that the language of 
the superior Courts of record is English language.50 It thus required the 
language to be adopted, both in writing and oral submission, must also be 
in writing. And in such occasions where persons call to give evidence or 
an accused cannot understand the language of the court, an interpreter is 
required in that regard.51 In fact, where persons call as witness or an 
accused person, although, understands the language of the court but 
chooses to communicate in their indigenous language. In essence, where 
an accused during the process of investigation by the police agency, 
cannot communicate in English language, there is the provision of an 
interpreter and who shall append his signature as endorsement.52 
 
Endorsement by an accused 
Also, it is required that an accused provide with interpreter should 
endorse same for evidential purpose at trial. It is not sufficient that an 
interpreter endorses the translated confession of a accused but that the 
accused giving such a statement also do the same. 
In addition to the aforementioned required processes, section 15(4) of the 
ACJA makes further provision for the audio and/or video recording of a 
confessional statement. It provides: 
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(4) Where a suspect who is arrested with or without a warrant 
volunteers to make a confessional statement, the police officer shall 
ensure that the making and taking of the statement shall be in 
writing and may be recorded electronically on a retrievable video 
compact disc or such other audio visual means. 

 
In the same vein, sub-section 553 thereof also provides for the admissibility 
of the oral confession of an accused. Similarly, words of caution are 
expected to be administered to a defendant when he volunteers to makes 
statement in agreement with section 35(2) of the 1999 Constitution in the 
language he understands. 
 

ii. The Legal Conundrums 
Following the enactment of the Administration of Criminal Justice Act 
(2015) in Nigeria, there have been controversies over the provisions of 
sections 15 (4) and 17 (1) & (2) of the ACJA, as well as other similar 
sections in the Administration of Criminal Justice Laws of some states, 
relating to the method of obtaining confessional statements of the accused 
person (now defendant). Indeed, conflicting Court of Appeal‟s decisions 
have emerged which forms the basis of the uncertainty as to the real 
interpretation of the said sections.54 These Court of Appeal‟s juridical 
divergent opinions shall be given a thorough attention in this very 
segment. As such, they are discussed below. However, it must be 
reiterated that these divergent views lie on the interpretation of the word 
sections in discourse.  
The crux of the issue is whether a confessional statement made by an 
accused in absence of the legal practitioner of his own choice would 
necessarily invalidate the confessional statement of an accused or whether 
the video record is by law mandatory or persuasive. It is trite that for any 
confessional statement made by an accused to be admissible, it has to be 
made voluntarily. It has to be extracted from the accused without the 
presence of any elements of oppression or inducement. Failure to comply 
with the statutory provisions of the ACJA would rendered the 
confessional statement in admissible. Hence, there are two issues distilled 
here: the compulsoriness of video recording the confessional statement 
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and implication of the absence of the accused legal practitioner when 
taking the confessional statement.  
A: The First School of Thought: That Video or Audio recording in the 
presence of Legal practitioner or any other authorized person is a sine qua 
non. 
 
Video or Audio Recording 
The first argument which revolves round the legal interpretation of 
Section 15(4) of the ACJA 2015 is that, recording of confessional statement 
as clearly provided in the aforementioned section is mandatory. Hence, its 
non-compliance would result in a futility and cannot stand a confession. 
The case of Charles v Federal Republic of Nigeria,55was vehemently relied 
upon where it was affirmed that video recording of confessional statement 
is mandatory on the part of the prosecution. It thus means that failure to 
produce the said video recording as stipulated in the Act and as evidence 
of voluntary making of such confession would render the whole 
confessional statement a nullity and inadmissible.  
It is sequel to this decision the first opinion emerged which considers the 
tendering of video recording alongside the confessional statement at trial 
a requirement to make such a statement admissible in evidence. This 
decision was reached in support of other authorities vis-à-vis Joseph Zhiya 
v The People of Lagos State.56Thus, the video recording of a confessional 
statement is a „condition precedent' to the admissibility of a confessional 
statement. In other words, the decision reached in the case implies that 
video recording of a Confessional Statement is mandatory; failure to do so 
makes and renders the confessional statement inadmissible in evidence. 
 
Presence of Legal Practitioner 
Whether pursuant to section 17(2) of ACJA 2015, it is required that the 
accused legal practitioner be present during the interrogation of the 
accused at the police custody. Just as contended above, the issue here also 
arose as to the usage of the word “may” in the section. For clarity, the 
section is reproduced below: 

(1) Where a suspect is arrested on allegation of having committed 
an offence, his statement shall be taken, if he so wishes to make a 
statement. 
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(2) (2) Such statement may be taken in the presence of a legal 
practitioner of his choice, or where he has no legal practitioner of 
his choice, in the presence of an officer of the Legal Aid Council of 
Nigeria or an official of a Civil Society Organization or a Justice of 
the Peace or any other person of his choice. Provided that the Legal 
Practitioner or any other person mentioned in this subsection shall 
not interfere while the suspect is making his statement, except for 
the purpose of discharging his role as a legal practitioner. 

 
This view suggests that a community reading of sections 15(4) and 17(2) 
makes the presence of a legal practitioner of his choice or any other person 
mandatory. Thus, it is a requirement that a confessional statement be 
taken in the presence of the accused person‟s counsel or any other person 
so authorized by him. This argument was made as to the judicial 
interpretation of the word “may”. Relying on the case of Nnajiofor v FRN,57 
where the Court of Appeal held that: 

It has been established by a long line of decided cases that the 
Courts would interpret the word “may” as mandatory wherever it 
is used to impose a duty upon a public functionary to be carried 
out in a particular form or way for the benefit of a private citizen.58 
 

Hence, the clause in section 17(2) which requires the presence of the 
accused‟s legal practitioner is a sine qua non in the making of confessional 
statement and admissibility of same. The implication of this would be 
that, even where there is a video recording of an accused confessional 
statement but the legal practitioner or any other person mentioned in the 
sub-section is found absent during the process, the whole exercise cannot 
stand. The court further gave an elucidation on the purpose and of course, 
the remedy the import of the provision seeks to achieve in the following 
words: 

Given the foregoing, to hold that the word “may” in the said 
provisions carry a discretionary or permissive meaning would not 
suppress the mischief the provisions are aimed at curing nor would 
it advance the remedy for it. It would also not add force and life to 
the cure; rather it would add strength to the mischief and that 
would not be pro bono publico. … Given the objective of the 
provisions, to give a permissive coloration to the provisions would 
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mean that the Legislature gave a cure to the mischief with one 
hand and also took away the cure with the other hand. That would 
reduce the provisions to futility and defeat their purpose. 

 
Hence, the conclusion is that video recording and presence of a legal 
practitioner forms, in the first place, the condition precedent for the 
admissibility an accused confessional statement. As envisaged above, 
reliance is placed on the judicial interpretation of the word “MAY” when 
used to confer a duty upon public machinery.  
The Second School of Thought is Non-mandatoriness of Video or audio 
recording. In this second view or position, tendering of such video 
recording of the accused making his confessional statement is by and large 
not a sine qua non. 
It could be concluded that, a confessional statement needs not 
mandatorily be video recorded or recorded in audio format to be held 
admissible in evidence. In other words, notwithstanding the non-
compliance with the statutory provisions of the ACJA, the confessional 
statement would not be unnecessarily held inadmissible. Expatiating this, 
the Court, in the case of Enang v The State,59reasoned that, it is the 
Evidence Act that governs the admissibility of any documents, not any 
other statutory instruments, ACJA inclusive.  
 
The Effect of Non-compliance 
The effects of non-compliance with the provisions of the ACJA 2015 also 
stem from the legal arguments flowing from the interpretation of the 
sections 17 and 15(4) of the ACJA 2015. The argument which lies in the 
interpretation of “MAY” employed in the Act. Interpretation of the above 
provision as an obligation on the part of the prosecution, by implication, 
deemed it a determinant factor. That is, the failure to satisfy the condition 
that requires the presence of a legal practitioner and recording of 
confessional statement will quash the admissibility of such confession.  
Moreover, the recording of confessional statement electronically on a 
retrievable audio visual means as provided in section 15(4) is important to 
show how the confessional statement was taken to avoid technical 
argument. The said section appears powered by section 84 of the Evidence 
Act 2011 and the expansion of the meaning of document under section 
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258(1) of the Act.60 Hence, the fate of confessional statement of an accused 
is yet another legal question. And to a great surprise, there is yet to be 
Supreme Court, the top-ladder court in the system of justice 
administration, pronouncement which would have led the matter to rest. 
There is rather another confusion created by the two conflicting Court of 
Appeal decision – Charles v Federal Republic of Nigeria61and Steve Emeka Ike 
v The State of Lagos.62 
Notwithstanding, going by the principle of stare decisis which states that, 
where there are two conflicting decisions of superior courts, the latter 
decision takes precedence. In other words, the most recent decision of the 
court impliedly overruled the earlier one. In support of this assertion, the 
Apex Court has restated in the case of Osakwe v Federal College of 
Education,63where Ogbuagu, JSC reiterated: 

Those who think they are very knowledgeable than this Court, if 
they have listening ears, let them hear and take care. I have gone 
this far, because the learned Justices of the Court of Appeal in the 
University of Ilorin v. Adeniran (supra), who claim or assert to be 
"torn between the two judgments of this Court" should please take 
note and come to terms with the principles or doctrines of stare 
decisis, precedents and hierarchy of the Courts, which are clear and 
unambiguous. They are an indispensable foundation. For the 
umpteenth time, where there appear to be conflicting judgments of 
this Court, the later or latest will or should apply and must be 
followed if the circumstances are the same.64 

 
This implies that, pending the determination of the Supreme and Alex 
Court and decision on the consequential effect of sections 15(4) and 17 of 
the ACJA 2015, non compliance cannot ipso facto renders a confessional 
statement in nullity except if there is contention as to its voluntariness. 
Howbeit, this might not be the true position since the Apex Court is yet to 
make its pronouncement in this regard.  
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Rights of an Accused in the Making and Tendering Confessional 
Statement 
An accused has choices in the tendering of a confessional statement under 
section 15 (4) of the Act. He may choose to make his confessional 
statement voluntarily, either in writing or via video or audio recording. 
He also has the exclusive authority to specify the type of person who 
should be present while he makes such a statement, which could be his 
lawyer or any other person he chooses. However, he has the option of 
remaining mute. Similarly, if the statement was not recorded or was only 
partially captured, he could argue that he did not make it on the spur of 
the moment, perhaps leading to a trial inside a trial. And, if he so desires, 
he can adopt the created statement as his genuine confessional 
declaration, allowing it to be used against him as proof. He might, as of 
right, also seek to retract or object to the voluntariness of his earlier 
statement. An accused right to retract or object is captured under the 
following sub-headings. 
 

a. Impeachment and Retraction of Confessional Statement 
It may sometimes happen that an accused after making a confessional 
statement turns around to retract it. On other occasions, an accused may 
make several statements, and later acknowledges some while denying 
others.65 Retraction of confessional statement of an accused earlier made 
could occur in any criminal proceeding. Accused persons who earlier gave 
confessional statement may resolve to withdraw same at trial. Meanwhile, 
the law is settled that the appropriate time to object to the admissibility of 
a statement specified as a confession is when the statement is sought to be 
tendered.66 
To effectively retract a confessional statement, the accused has a duty to 
impeach the earlier statement by showing any of the following: 
i. That he did not in fact make any such statement as presented; or  
ii. That he was not correctly recorded; or 
iii. That he was unsettled in mind at the time he made the statement; 

or 
iv. That he was induced to make the statement.67 

                                                           
65

 E O Ezike and J Olorunfemi, ‘An Evaluation of the Admissibility of Confessional Statement 
Contained in Self-Serving Statement under the Evidence Act 2011’ 
<https://www.researchgate.net/publication/323809142> accessed 13 April, 2022. 
66

Muhammad v The State (2017) 12 (Pt. 2) SCM 588 at 609. 
67

Okanlawon v The State (2015) 9 SCM 159, 184. 

https://www.researchgate.net/publication/323809142


The Journal of Environmental and Human Right Law      Volume 2, Issue 4, 2022 

 

133 

Notwithstanding, retraction of confessional statement earlier made by an 
accused during police or any other law enforcement agency investigation 
does not ipso facto render it inadmissible nor does it stops the court from 
acting upon it. The apex court of the land has also made a land mark on 
the non-effect of retracted confessional statement as to its admissibility. 
The court held in the case of Galadima v State,68 thus: 

Retraction, in other words does not render a confession 
inadmissible. It does not also deter a trial court from acting 
thereon. A confessional statement, once properly proved, is 
sufficient to sustain a conviction despite any retraction by the 
maker as it is in the instant case.69 
 

A good perusal and understanding of the above authorities simply imply 
that, in the absence of contention about the voluntariness or otherwise of 
confessional statement when it is sought to be tendered by the 
prosecution, any step made by defendant who made such a statement 
would not ipso facto render it inadmissible. That is, retracted confessional 
statements are deemed admissible so far there is no contemplation of its 
voluntariness. What the court is expected to do is to take the denial or 
retraction into consideration in determining the weight to be attached to 
such confession.70 
 

b. Objecting to the Involuntariness of Confessional Statement 
More often, confession and his defense counsel do object, at trial, to the 
accused earlier confessional statement made before the police agency. This 
objection is usually based on the voluntariness or otherwise of the accused 
while making such a statement.  As earlier spotted above, voluntariness 
cum absence of undue influence, threat or inducement are sine qua non in 
the admissibility of confessional statements made by accused individuals. 
Reference could be made to section 28 of the Evidence Act 2011.  
Just as required in the retraction of a confession statement, it is also worth 
noting that the procedural requirement for raising objections to the 
admissibility of a confessional statement based on involuntariness 
requires that such objections be submitted at the time the confession is 
tender.71 Objections must be made in a timely manner so that the trial 
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judge can order a trial-within-a-trial to determine whether the statement 
was given freely or voluntarily and thus admissible as evidence.72 
When the issue of voluntariness is in contention, the courts do resort to 
invoking the mechanism of trial-within-trial. Trial within trial has been 
what the courts do ordered whenever there is objection from the defense 
counsel as to the voluntary obtainment of such statement.73 
 
Circumstances that Render Confessional Statements Inadmissible 
Section 29 of the Evidence Act 2011 provides circumstances that could 
lead to inadmissibility of confessional statement to include, inducement, 
threat, or promise. When it comes to a criminal case and the submission of 
a confessional statement made by the accused to the police, the courts are 
well aware of the accused‟s and defense counsel attitudes.74 They 
frequently raise an objection to the admissibility of a confessional 
declaration. Whether or not the objection is valid, the court must follow 
the rules of evidence and assess admissibility, if only to exercise their 
constitutional right to a fair hearing and in accordance with established 
legal principles. 
 
Sections 15(4) and 17(1)&(2) of the ACJA: Justification & Criticism 
There have been various justifications for the innovative provisions of the 
ACJA 2015 with regards to the criteria slated for the taking of confessional 
statement and administration of same. Advances have been made in 
supper also. To fortify their view, several reasons have been adduced 
which we shall consider briefly. 
 
End to Trial-Within-Trial 
This has been raised as one of the ubiquitous clog in the wheel of criminal 
administration justice in Nigeria. Due to the mere fact that an accused 
objected to the voluntariness is his earlier confessional statement made 
before the police operative or any other law enforcement agencies 
recognized by law, a practice which usually delay the conclusion of a 
criminal proceeding. In the course of ordering trial within trial, the main 
cause is usually set aside for continuation after the determination of the 
trial within trial which lasts for couple of months and even years. There 
are so many non-exhaustible situations and illustrations to this effect.  
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For instance, in the case of Edet Obosi v The State,75 where the accused 
standing trial objected to his confessional statement sought to be tendered 
by the prosecution on the basis of voluntariness. Having noted that, 
voluntariness of confessional statement void of inducement, threat or 
promise is a condition precedent to the admissibility of such statement in 
evidence under the principal Act governing the admissibility of evidence, 
that is, the Evidence Act 2011. In this case, the judge consequently ordered 
for trial within trial on the 19thof November, 2015, when the prosecution 
attempted to tender the confessional statement through its second 
witness, as revealed in the report, and the ruling on the same, which was 
appealed, was delivered on the 15th of May, 2017. In the trial inside a trial, 
a total of five witnesses were called. More provoking enough, the case was 
later ordered for trial de novo.76 
 
Justice to the Accused Persons 
The consequential effect of ordering a trial within trial do culminates into 
the longer stay of accused person under the law enforcement agencies' 
detention. That aside, it is an undisputed fact that, during the course of 
investigation, the law operatives do result to the use of force or promise 
when trying to elucidates confession from an accused.  
It is thus submitted that, with the combine effect of two sections under 
review, the practice of trial within trial would be eliminated. Also, the use 
of torture or inducement in advancing an accused confession would also 
be curtailed. And that, generally, pursuant to section 1, which provides for 
the objective of the ACJA 2015, quick and expeditious determination of 
criminal cases would be realized. Thus it provides as follows: 

The purpose of this Act is to ensure that the system of 
administration of criminal justice in Nigeria promotes efficient 
management of criminal justice institutions, speedy dispensation 
of justice, protection of the society from crime and protection of the 
rights and interests of the suspect, the defendant, and the victim.77 
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Nevertheless, strict adherence to newly innovated provisions of law 
incorporated in the two sections of the ACJA, 2015 will phenomenally 
reduce the objections on the voluntariness of confessional statements.78 
Conversely, there are also a number of criticisms that have been proffered 
against the provisions of sections 15(4) and 17(2) of the Administration of 
Criminal Justice Act', 2015. The criticism majorly revolves around the 
construction of the sections under discourse. There have been call for the 
amendment of the sections despite the identified benefits and ill it seeks to 
correct in our criminal justice administration system. A writer stated thus: 

Sections 15 (4) and 17(2) of the ACJA 2015 need to be amended to 
reflect the true meaning of the legislator. It is reasonable to argue 
that, while video recording of the confessional statement should be 
required, the fact that it is not recorded should not be used to rule 
the confessional statement inadmissible. If there is no objection, a 
confessional statement is admissible as evidence. If there are other 
means to prove the confessional statement's voluntariness, it can 
still be allowed in evidence.79 

 
It was advanced that sections 15(4) and 17(2) of the Administration of 
Criminal Justice Act 2015, which relate to video or other audio-visual 
recording of a confessional statement, are undoubtedly a positive 
development. They intend to solve the long-standing issue of 
admissibility of confessional confessions and trial-within-a-trial, which 
stems from the debate over whether a confession is voluntary or not, 
which has been a sticky topic in criminal cases over the years. However, 
there are some loopholes which needs urgent attention. Some of the 
criticisms are hereby highlighted below: 
a) Strict compliance with section 15(4) implies that, indeed, all police 

stations across the country must be equipped with electronic 
recording cameras and gadgets. One more thing is that, nowhere in 
the ACJA is a situation where such devices may not available in all 
police stations contemplated. Thus, these new requirements throw 
up a challenge of what exactly is the intent and spirit of these 
provisions. This has given rise to varying court of appeal decision 
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on the interpretation and of the said sections of the ACJA on the 
effect of the word "May" as used in the sections. 

b) The function of the legal practitioner during the taking of the 
suspect's confessional statement that would or would not violate 
the law is unclear as stated in Section 17(2). This has the potential to 
cause friction between law enforcement and legal practitioners. The 
section should be changed to spell out exactly what a legal 
practitioner can and cannot perform at any given time.80 

c) There is also criticism of the community reading of the 
aforementioned sections. The question is; whether the accused's 
confessional statement should be recorded on video and while a 
legal practitioner's presence is also ensured. And that, should the 
accused legal practitioner or any of the people listed in section 17(2) 
be called to testify that there was compliance as a condition 
precedent to the confessional statement's admissibility? 

d) In the same vein, also is the criticism with regards to the conditions 
precedent contained in the ACJA, 2015 for the admissibility of the 
confessional statement. The criticism lies in the effect of the 
Evidence Act, 2011 by virtue of it being the principal Act governing 
the admission of evidence in the Nigerian legal system. Hence, the 
import of the said provisions of the ACJA cannot stand the 
yardstick of determining the admissibility or otherwise of 
confessional statement as a form of evidence admissible on 
evidence under the Evidence Act2011 once there is no contention as 
to its voluntariness. 

 
Conclusion 
From all the cases examined in this article, it is deducible and glaring that 
a confessional statement is important in prosecuting an accused person. 
Hence, to achieve justice and edge out injustice, it is only right that the 
process of obtaining confessional statements be free from the damning 
effect of the threat of violence and other vices. It is evident that in order to 
create an atmosphere for justice to thrive especially in the early stages of 
investigations before prosecution, police officers need to be educated and 
trained properly on the relevant processes as they affect criminal trials. 
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Recommendations 
a. There should be clear provisions as to the recording of confessional 

statement. Thus, it is recommended that sections 15(4) and 17(2) of 
the ACJA 2015 be amended to reflect the lawmakers‟ true, plain, 
and unambiguous intentions. 

b. In line with the provision of the ACJA, confessional statement must 
henceforth be recorded, either on camera or on audio. As a result, 
the department in charge of obtaining confessional remarks from 
an accused should be furnished with effective tools. 

c. There should be training and retraining of police officers and 
officers of relevant law enforcement agencies on the use and 
maintenance of electronic recording devices as required.  

d. It is equally recommended that the defendant should be well 
protected against inducement or duress or torture luring him/her 
to give his/her confessional statements against his/her will.  

 


