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Abstract 
The Climate Change Act 2021 created the National Council of 
Climate Change to combat climate change in Nigeria and this will 
help the Nigerian government at the domestic level in the climate 
change regime. The Act also recognises key principles such as Public 
Participation and Sustainable Development. The inclusion of the key 
principle of public participation will greatly enhance successful 
climate change litigation in Nigeria. Indeed, successful climate 
change litigation –in the US, Australia, and several countries across 
Europe and Africa, among others have forced the executive and 
legislative arms of several governments, as well as major private GHG 
emitters, to  actor  refrain in favour of addressing climate change. 
Even where the cases were not successful, they have nevertheless 
raised awareness about are as in need of reform, or provided an 
avenue for beneficial public participation in the climate change 
regulatory and governance process. This paper will appraise the 
Climate Change Act 2021 and, more importantly, the future of 
climate change litigation with respect to  the Act given the 
recent Supreme Court’s decision in the case of Centre for Oil 
Pollution Watch (COPW) v Nigerian National Petroleum Corporation 
(NNPC). 
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1.0 Introduction  
The preamble of United Nations Framework Convention on Climate 
Change (UNFCCC) clearly states that ‘the Parties to the Convention’ are 
‘determined to protect the climate system for present and future 
generations’ and they ‘have agreed as follows.1 The implication is that 
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every other provision or articles in the UNFCCC2 that come after this 
statement, ‘have agreed as follows’3 are commitments or measures agreed 
by the Parties4 to be performed to either mitigate or adapt to the changing 
climate, and they are binding. 

The first set of laws made by the Nigerian government that relate to 
climate change are the laws presently regulating Nigeria's oil and gas 
industries.5 Oil production comes with different adverse impacts on the 
environment; these include but are not limited to oil spills and gas flaring 
that emits carbon dioxide.6 Due to the air pollution associated with gas 
flaring, the Nigerian government enacted laws to regulate gas flaring. The 
laws relating to gas flaring were enacted in 1969 and 1979 have been 
repealed by the Climate Change Act 2021. 
The Climate Change Act 2021 is the major instrument that governs 
Nigeria’s climate change issues, such as cutting down the emissions of 
greenhouse gases and ameliorating the impacts of climate change to 
achieve both national and international climate change obligations. In 
other words, this Act is the future of Nigeria’s climate change regime. 
Conversely, according to United Nations Environmental Programmes 
laws relevant to climate change which create new rights and duties have 
grown in number and specificity in the last decade, so has litigation 
challenging their validity and application, pressing governments to be 
more ambitious and thorough in their climate change approaches, and 
seeking to fill the gaps left by legislative and regulatory in action. Climate 
change litigation does not negate the importance of policy and legislative 
measures. Rather, it can be an effective complementary tool in efforts to 
tackle climate change.7 Considering that state- based measures are lagging 

                                                                                                                                                               
1
UNFCCC, preamble; corresponding provisions are contained in Kyoto Protocol, first and the last 

paragraphs of the preamble of the Kyoto Protocol; Annex of the first and last paragraphs of the 
Paragraphs Agreement. 
2
Kyoto Protocol 1997, Paris Agreement 2015. 

3
 First and the last paragraphs of preamble of the UNFCCC. 

4
P Chasek and W Zartman, ‘Six Ways to Make Climate Negotiations More Effective: Policy Brief 

Fixing Climate Governance Series’ in R Eckersley, ‘Moving Forward in the Climate Negotiations: 
Multilateralism or Bilateralism? [2012](12)(2)Global Environmental Politics, 24-42. 
5
Associated Gas Re-injection Act of 1979 Petroleum (Drilling and Production) Regulation of 1969 

(this has been repealed by the Petroleum Industry Act 2021) Flare Gas (Prevention of 
Waste and Pollution) Regulation 2018. 
6
B Buzco-Guven and R Harriss, ‘Gas Flaring and Venting: Extent, Impacts and Remedies’ [2010] 

Energy Forum1-72;10. 
7
UNEP, ‘The Status of Climate Litigation: A Global Review’ [2017] 
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behind the rapidity of climate change, it has been argued that ‘the practice 
of law can move things forward and initiate much needed legal 
developments. 
Over the years, climate change litigation in Nigeria has been impeded by a 
weak cli- mate change regime, an unduly restrictive standing rule, and a 
judicial attitude that has privileged the economy over the environment. 
However, the Supreme Court’s decision in the case of Centre for Oil 
Pollution Watch (COPW) v Nigerian National Petroleum Corporation (NNPC),8 
case marks a turning point in Nigerian environmental and climate 
litigation by liberalizing the age- long restrictive standing rule and 
introducing environmental public interest litigation. It also indicates a 
major shift in the attitude of the Court, from a pro-economy to a ‘greener’ 
approach in climate matters; and firmly establishes alternative 
constitutional and human rights grounds for addressing environmental 
and climate issues. 
 
2.0 Definition of Terms 
2.1 Climate 
Climate is traditionally defined as the description in terms of the mean 
and variability of relevant atmospheric variables such as temperature, 
precipitation and wind. Climate can thus be viewed as a synthesis or 
aggregate of weather. This implies that the portrayal of the climate in a 
particular region must contain an analysis of mean conditions, of the 
seasonal cycle, of the probability of extremes such as severe frost and 
storms.9 
Climate is the average weather, or more rigorously, as the statistical 
description in terms of the mean and variability of relevant quantities over 
a period of time ranging from months to 15 thousand or millions of years. 
The classical period for averaging these variables is 30 years, as defined by 
the World Meteorological Organization. The relevant quantities are most 
often surface variables such as temperature, precipitation and wind. 
Climate in a wider sense is the state, including a statistical description, of 
the climate system.10 
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2.2 Climate Change 
Climate change means a change of climate, which is attributed directly or 
indirectly to human activity that alters the composition of the global 
atmosphere and which is in addition to natural climate variability 
observed over a comparable period.11 The United Nations Framework on 
Climate Change (UNFCCC) provides a functional definition of climate 
change as a change of climate which is attributed directly or indirectly to 
human activity that alters the composition of the global atmosphere and 
which is in addition to natural climate variability observed over 
comparable periods.12 
The definition of UNFCCC is unlike that of the IPCC; its emphasis is on 
the causes of climate change, that is, human activities. However, a critical 
view of the UNFCCC definition unveils some similarities, especially the 
phrase ‘a change of climate which …alters the composition of the global 
atmosphere… observed over comparable time periods.13 This point to the 
fact that climate change occurs when there is an alteration or change in the 
earth’s atmosphere, and it must be for an extended period. The key 
description of climate change by both the IPCC and the UNFCCC is that 
whenever the earth’s climate changes and if the changes continue for a 
prolonged period, then there is a climate change, and the changes are 
attributed directly or indirectly to human activities. 

 
2.3 Climate Change Liability 
Climate Change Liability is to evoke the existing environmental laws to 
address climate change. It may result from the law of nuisance, law of 
negligence, infringement of human rights, making of false statements as to 
good, climate change practices by companies during adverts. Liability for 
emissions charges in contracts, claims relating to breach of relevant Laws 
resulting in various forms of damages, defending prosecutions and 
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 UNCFCC 1992, art. 1. 
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Ibid, art 1(2). 
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Article2 (1)UNGeneralAssembly,UnitedNationsFrameworkConferenceofthePartytwenty-
firstsession: 

resolution/adopted by theGeneralAssembly,30November2015,/CP/2015/L.9/Rev.1(accessed4 
October 2021) 

 



The Journal of Law and Policy      Volume 2, Issue 4, 2022 
 

207 
 

responding to Environmental Agencies enforcement notices (pollution 
abatement and clean-up notices), give room for dispute resolutions.14 
In international environmental law, it flows from the basic concept of 
good neighbourliness and on the notion that nations have a duty to 
cooperate with each other as enshrined in the Charter of the United 
Nations Organisation 1945 (as amended).15 Even the Stockholm 
Declaration on Human Environment, 1972, supports the idea that 
international matters concerning the protection and improvement of the 
environment should be handled in a co-operative spirit by all countries, 
big or small, on an equal footing.16 
 
2.4 Climate Litigation 
According to UNEP Climate Litigation refers to cases that relates 
specifically to climate change mitigation, adaptation or the science of 
climate change.17 
 
3.0  Appraisal of the Climate Change Act 2021(CCA) 
The Climate Change Act 2021 (CCA) provides for an all-inclusive and 
comprehensive regulatory and legal framework for achieving the long-
term climate change goals in Nigeria, which encompasses a net-zero 
carbon emission target, adequate climate financing, environmental and 
economic accountability, and prioritizing climate change actions into 
national development priorities. 
The CCA is structured into eight parts of thirty-six sections and a 
schedule. It applies to institutions and agencies of government as well as 
private and public entities,18 and compulsory mandates them to adhere to 
all governmental regulations on climate change.19 It sets the years 2050-
2070 as the target period to achieve net zero carbon emissions.  To achieve 
this aim, the prioritization of climate change adaptation, finance, national 
climate resilience and focus on other climate change combating policies.20 

                                                           
14

  S. K. Verma, An Introduction to Public International Law (New Delhi: PHI Learning Pvt Ltd, 
2004), 69. 
15

 U N Charter, art 1 (3)  
16

 Stoclkholm declaration 1972, principle 24. 
17

UNEP, ‘The Status of Climate Litigation: A Global Review’*2017+ 
18

 CCA 2021, s 1 (I). 
19

Ibid s.2. 
20

Ibid s.1 (a-i). 
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The CCA establishes the National Climate Change Council (NCCC) as a 
body saddled with the responsibility of implementing Nigeria’s climate 
change action plan.21 The council shall be headed by the President as its 
chairman, the Vice President as its vice chairman and cross section of 
other players in government and stakeholders which include the Ministers 
of Environment, Budget and National Planning, Power, Transportation, 
Petroleum Resources, Agriculture and Rural Development, Water 
Resources among others.22 The council is empowered to perform a 
number of functions, which amongst others include the mobilization of 
finance for climate change adaptation,23 overseeing the country’s carbon 
tax regime,24 implementation of the country’s climate change plan.25 In 
furtherance of the objectives of the council, the CCA also establishes a 
secretariat to be headed by the director-general, which shall aid the 
council in the performance of its duties and objectives.26 The CCA saddles 
the Federal Ministry of Environment with the responsibility of setting up 
the Country’s carbon budget and budgetary period27 to keep average 
increase in global temperature within 2℃ and pursue efforts to limit the 
temperature increase to 1.5℃ above pre-industrial levels.28 The budgets 
which usually have a five-year circle are put in place with the overall aim 
of ensuring that Nigeria achieves its net-zero carbon emission target 
between 2050-2070. Each budget circle is to be submitted to the Federal 
Executive Council for approval before implementation.29 
The CCA also establishes a climate fund to be administered by the 
council.30 The fund is to be funded by budgetary allocations by the 
National Assembly, fines obtained from entities found to have breached 
the provisions of the Act31 and other funding sources to be prescribed by 
the council from time to time.32 Amongst several objectives, the overall 
intent of the fund is to aid climate change mitigation and adaptation. 

                                                           
21

 CCA 2021, s.3 (1). 
22

 CCA 2021 s.5 (1) (a-u). 
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Ibid s.4 (h). 
24

Ibid s. 4(b). 
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Ibid s. 4(a). 
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Ibid s. 7(1). 
27

Ibid  s. 19(1), (b) (i). 
28

Ibid  s. 19(1) (a).  
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Ibid  s. 19(2). 
30

 CCA 2021, s. 15(1). 
31

Ibid  s. 15 (1),(d) 
32

Ibid  s. 15 (1),(f) 
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The CCA mandates the secretariat to set up action plan lasting a five-year 
circle.33  The plan amongst other things will ensure Nigeria’s emissions are 
in tandem with her carbon budgets, proffering guides for the achievement 
of the nation’s climate goals and ensuring the climate proofing of national 
infrastructure, that is the process of ensuring that various infrastructure 
such as buildings remain usable even as the environment changes.34 The 
first carbon budget is to be submitted not later than 12 months.35 
Subsequent carbon budgets are to be submitted for approval not later than 
1 months to the end of the date of the expiration of the current budget 
cycle.36 
In seeking to ensure compliance with the provisions of the Act on carbon 
emission reduction, it imposes varying degrees of required compliances 
from entities in Nigeria-government agencies and private entities alike. 
The MDAs37 are mandated to adhere to stipulated carbon budgets,38 as 
failing to do so attracts the sanctioning of principal officers or the 
imposition of fines as determined by the council.39 Private entities are to 
put in place measures to achieve annual carbon emission 
reduction,40required to submit annual reports to the secretariat of council 
detailing their efforts adhering to stipulated carbon budgets as well as 
their climate adaptation plans.41 
The CCA contemplates the involvement of academia, stakeholders, NGOs, 
civil societies, and the private sectors in ‘the development and 
implementation of the Action Plan’ for climate change.42 It encourages all 
tiers of the government, including national, state and local, to integrate 
climate change action plans into various sectors.43 Most importantly, all 
ministries, government departments, agencies of government shall 
establish a ‘climate change Desk headed by an officer for the purpose of 

                                                           
33

 CCA 2021 s. 20(1) 
34

 Ibid  s. 4 (a),(b) 
35

Ibid  s. 19(2) 
36

Ibid  s. 19(3) 
37

Ibid  s. 35 defines MDA as Ministries, Departments, Agencies of the Federal Government of 
Nigeria 
38

Ibid  s. 22 (4) 
39

 CCA 2021 s. 22 (5). 
40

Ibid  s. 24 (a). 
41

Ibid  s. 22 (3) (a), (b) 
42

 CCA 9(2).   
43

Ibid s. 16(4). 
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adequate planning and budgeting for all climate change programmes, 
projects, and activities.44 

Furthermore, the implementation arrangement also encourages public 
participation. Section 20 provides that the NCCC is to prepare and publish 
a public engagement strategy every year that will inform the general 
public about the government climate action plans.45 This is the obligation 
enshrined in Article 6 of the UNFCCC, Article 10 (e) of the Kyoto Protocol, 
Article 12 of the Paris Agreement, and the Sustainable Development 
Goals,46 where member States are encouraged to enhance climate change 
education and participation of their citizen at the local level. 

However, there are a few lapses identified in the Climate Change Act. 
First, the Climate Change Act provides public participation ranging from 
academia, stakeholders, NGOs, civil societies, and the private sectors in 
‘the development and implementation of the Action Plan’ for climate 
change.47 However, it does not explicitly provide how the public will be 
part of policy formulation and implementation process. Although section 
20 of the Act mandates the NCCC to prepare and publish a public 
engagement strategy every year48 and section 23 (2) (3) allows public 
review in the Federal High Court of Nigeria,49  the process of selecting the 
NGOs, how they will be contacted, and how neutral the selection process 
may be questionable in the future. According to section 2(4), NGOs are to 
be part of the NCCC, appointed by the President upon the 
recommendation of the minister of environment.50 However, it did not 
state the exact NGOs representatives needed to be part of the NCCC. This 
will give discretion to the president to appoint few or even one as he 
wishes. This is not the case in terms of the exact number of ministers that 

will be part of the NCCC.51 Second, the CCA also mentions a market-

based-mechanism52 but does not define or explain the market-based-
mechanism to be adopted in the context of Nigeria. Considering the fact 

                                                           
44

Ibid s 12(1)a and b. 
45

Ibid, s 20(1)a. 
46

 Goal13Target13.3. 
47

Ibid, s 9(2). 
48

 CCA, s 20(1)a. 
49

 CCA, s 23(1). 
50

Ibid, s 2(4). 
51

Ibid, s 2(4). 
52

Ibid, s 18(1)g Market based mechanism are policy instruments that use incentives to reduce 
GHG emissions. 
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that there are different market-based instruments such as carbon pricing—
C02 tax,53emission trading schemes, subsidies, and many others regulating 
green house gas emission at the national levels, there is a need to specify 
the market-based instrument to be adopted in Nigeria. However, section 
18(1) of the CCA instructs the NCCC to make regulations that will govern 
market-based mechanisms and promote incentives for reducing green 
house gas emissions that will enable private participation in the emission 
reduction regime.54 This means that the NCCC might make additional 
regulations regarding market-based-mechanism that will help the 
government reduce green house gas emissions. The NCCC should be 
cautious about adopting a market- based instruments that will be 
workable for Nigeria. 

The Climate Change Act incorporates public participation as well as 
Sustainable Development. However, the Climate Change Act of Nigeria 
does not incorporate the specific targets of the Nigeria NDC into the legal 
framework. It states that Nigeria’s climate change responses must be 
consistent with the NDC and that of the climate change policy of Nigeria. 
This means Nigeria would not have a binding target emanating from the 
National Assembly. But this is not the case with other jurisdictions such as 
the United Kingdom (UK), where the Climate Change Act 2008 enshrined 
a legally binding target of at leastan80% reduction of emissions of GHG by 
2050 against the 1990 baseline.55In fact, the preamble of the Climate 
Change Act of the UK clearly states that this Act is ‘to set a target for the 
year 2050 for the reduction of targeted green house gas emissions.’ The 
Climate Change Act of the UK specifically sets out a carbon budgeting 
system to help the government focus and stay on track to achieve an 80% 
reduction of GHG emissions by 2050. The legally binding carbon budget 
system runs from 2008–2012, 2013–2017 and 2018–202256 2023–2027, 
approved by parliament in 2011 and reviewed in 2014. Similarly, the 
Norwegian Climate Change Act 2018 clearly set out 2050 to reduce 80-95% 
emission reduction. The point is that setting specific dates and targets in 
domestic legislation to achieve climate change obligations highlighted in 
both the UK and Norway is important because it could lead to a realistic 

                                                           
53

Carbon tax is explained in section 4.2.2.5 Assessment of the PPPP principle. 
54

Ibid, s 18(1)g. 
55

 Article1 (1)of the Act 2008. 
56

 Grantham Research Institute on climate change and the environment 
<http://www.lse.ac.uk/GranthamInstitute/law/climate-change-act-2/> Accessed12

th
June2019. 
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reduction of emissions of GHG. Therefore, the House of Assembly may 
consider incorporating the specific targets of the Nationally Determined 
Contribution (NDC )into the Climate Change Act of Nigeria. 

 
4.0 The Future of Climate Change Litigation in Nigeria 
The prominent cases in Nigeria that may be termed climate change-
related involve individuals and NGOs taking legal action against public 
and private entities in the oil and gas industry on an issue directly related 
to climate change. At the fore front is the 2005 case of Gbemre v Shell 
Petroleum Development Company Nigeria Ltd and Nigerian National Petroleum 
Corporation and Ors.57 While this is usually the only Nigerian case 
recognized in prominent climate law data- bases58 and literature59 as 
climate litigation given its explicit reference to ‘climate change’, 
In Gbemre, the Federal High Court60 adopted a constitutional human 
rights approach to gas flaring for the Plaintiff, Gbemre, acting in both an 
individual capacity and on behalf of his community, alleged that the oil 
production activities of the Defendants (private and government-owned 
companies), particularly gas flaring, violated their human rights to life 
and dignity considering the adverse effect of such activities on their health 
and immediate environment.  Importantly, the Plaintiff cited, amongst 
others, the contribution of gas flaring to climate change and its impact on 
his community as a basis for their constitutional and human rights claims. 
The court held, inter alia, that the rights to life and dignity of the human 
person guaranteed under sections 33 (1) and 34(1) of the 1999 Constitution, 
and reinforced by Articles 4, 16 and 24 of the African Charter,61 ‘inevitably 
included the right to clean poison-free, pollution-free and healthy 
environment’; and that the actions of the Defendants in continuing to 
flare gas in the course of their oil production activities in the Plaintiff’s 
community violated their rights to life (including healthy environment).62 
In reaching its decision the court referenced and reaffirmed the Plaintiffs’ 

                                                           
57

Unreported, Suit No: FHC/B/CS/53/05, 14 November 2005. 
58

Sabin Centre for Climate Change Law, Non-U.S. Jurisdiction (2021), 
<http://climatecasechart.com/nonusjurisdiction/> accessed 1 June, 2022. 
59

L Kotzé and A Plessis, ‘Putting Africa on the Stand: A Bird’s Eye View of Climate Change 
Litigation on the Continent’ *2020](50) Environmental Law, 615-663. 
60

The Federal High Court– generally a court of original jurisdiction, including for oil and gas 
matters–is a tier three court which is just below the Court of Appeal and the Supreme Court. 

61
African Charter on Human and Peoples’ Right (Ratification and Enforcement) Act, 1983 

62
Gbemre’s Case (n. 59) 

file:///C:/Users/G-Prints/Desktop/prof/law%20and%20policy%20vol%202,%20issue%204/%3chttp:/climatecasechart.com/nonus%20jurisdiction/


The Journal of Law and Policy      Volume 2, Issue 4, 2022 
 

213 
 

assertions in their affidavit that ‘gas flaring leads to the emission. The 
court’s order ‘restrained [the Defendants]… from further flaring of gas in… 
[Plaintiff’s] Community’ and ordered them ‘to take immediate steps to stop 
the further flaring of gas.63 It also ordered the federal government to take 
steps to legally, expressly and permanently prohibit gas flaring in Nigeria, 
while declaring that section 3 of the Associated Gas Re-Injection Act64 
(and any other legislation) is inconsistent with the aforementioned 
provisions of the Constitution and the African Charter, and is thus 
unconstitutional, null and void by virtue of Section 1(3) of the1999 
Constitution. 
In the case of Centre for Oil Pollution Watch (COPW) v Nigerian National 
Petroleum Corporation (NNPC),65 the Appellant NGO, Centre for Oil 
Pollution Watch, commenced legal action against the Respondent, 
Nigerian National Petroleum Corporation in the Federal High Court, over 
an oil spillage in Acha Community of Abia State, Nigeria, allegedly 
caused by the Defendant’s negligence. The NGO claimed that the oil 
spillage had negatively affected the community and its environment, 
including contaminating two streams that were the major sources of 
water supply to the community. The NGO therefore claimed: (1) there 
instatement, restoration and remediation of the impaired and /or 
contaminated  environment, especially the two streams; (2) the provision 
of potable water supply to the community as a substitute for the 
contaminated streams; and (3) provision of medical facilities for the 
evaluation and treatment of affected victims of the oil spillage. 
The Respondent challenged the locus standi of the Appellant to institute 
the action, and sought an order striking out the suit in limine. On the basis 
of this application and the strict rule on standing, the trial court 
determined in its ruling that the Appellant had no standing to sue, and it 
struck out the suit. Dissatisfied, the Appellant appealed the ruling to the 
Court of Appeal which dismissed the appeal and reaffirmed the ruling of 
the trial court. Still dissatisfied, the Appellant appealed to the Supreme 
Court which unanimously granted the appeal in favour of the Appellant, 
and remitted the matter back to the trial court for the determination of 
the substantive matter. In arriving at this landmark decision, the dynamic 
and multifaceted  reasoning of the Supreme Court indicates a paradigm 
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Ibid, 34. 
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This has been repealed by the Petroleum Industry Act 2021. 
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shift in the judiciary’s attitude to environmental and climate change-
related matters, This decision, greatly improves the chances of more 
climate change litigation in Nigerian courts in future, and of these cases 
being successfully prosecuted to achieve climate justice. 
The Supreme Court also acknowledged that recognizing public interest 
litigation will help to address some other barriers to access to justice, as 
poor communities without ‘the financial muscle to sue’, which usually and 
disproportionately bear the brunt of environmental and climate change 
problems, will have the benefit of public-spirited persons and 
organizations fighting their causes. In deciding that the Appellant NGO 
had the standing to sue the Respondent, the Supreme Court effectively 
broadened the rule of standing. It arrived at this decision, based on 
several considerations, including: the views of some amicus curiae invited 
by the court to address it on extending the scope of locus standi for 
environmental matters; global trends and the liberalization of standing by 
the English courts and other common law jurisdictions and the writings of 
academic scholars.66 
This decision effectively creates an opening for public interest litigation on 
environmental issues in Nigeria.67 In this regard, the court held that 
‘public- spirited individuals and organizations’ (that is, those, like 
environmental/climate change NGOs and activists, acting in the interest 
and for the good of the public, and not in their personal interest) can 
bring an action in court against relevant public authorities and private 
entities to demand their compliance with relevant laws and to ensure 
there mediation, restoration and protection of the environment.68 It 
further recognized that they have sufficient interest in ensuring that 
public authorities and private entities submit to the rule of law, especially 
as ‘no particular person owns the environment’ which is in fact a public  
good.69 ‘Accordingly, every person, including NGOS, who bona fide seek 
the due performance  of statutory functions or enforcement of statutory 
provisions or public laws, especially laws designed to protect human 
lives, public health and [the] environment, should be regarded as proper 

                                                           
66

COPW v NNPC (n 67) 548-571. 
67

Ibid. 
68

Ibid,590-591,597-598. 
69

Ibid. 
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persons clothed withstanding in law to request adjudication on such 
issues of public nuisance.70 

The Supreme Court had the opportunity to specifically confirm, for the 
first time, that Article 24 of the African Charter– which provides that ‘[a]ll 
peoples should have the right to a general satisfactory environment  
favourable to their development’ – is indeed enforceable before the 
Nigerian courts.71 
An important effect of the judgement above is the final resolution of the 
rather unfounded doubt of some lawyers and scholars in Nigeria. They 
erroneously argue that since Section 20 of the 1999 Constitution on 
environmental protection is generally non-justiciable, Article 24 may not 
be considered to have ‘elevate[d] environmental rights from non-
justiciable to justiciable.72 They further opine that the environmental right 
in Article 24 ‘may be an illusion73 as it appears inconsistent with the 
Constitution that is superior to the Charter.74 Indeed, Article 24 (and 
other provisions of the Charter) complements, and is not in conflict with, 
the Constitution, as the latter in Section 12 makes room for its adoption 
into the body of enforceable Nigerian laws.75 Contrary to established 
belief, in COPW v NNPC the Supreme Court specifically held that Section 
20, Chapter II of the Nigerian Constitution dealing with environmental 
protection is justiciable.76 According to Section 6(6)(c) of the Constitution, 
the provisions in Chapter II are non-justiciable, ‘except as otherwise 
provided by this Constitution’. The Supreme Court, relying on earlier 
decisions on the point77 held that the aforementioned proviso in Section 
6(6)(c) meant that the section did not render Chapter II absolutely and 
totally non-justiciable, and that it is possible for other provisions of the 

                                                           
70

Ibid, 595.The Supreme further stressed that there is nothing under Nigerian law that says 
that the Attorney General is the only proper person clothed with the standing to enforce 
the performance of a public duty. 
71

COPW v NNPC (n 67), 587and597-598. 
72

L A Atsegbua and Others, Environmental Law in Nigeria: Theory and Practice (2nd edn, Ambik 
Press, 2010) 257. 
73

Ibid, 286. 
74

Ibid, 204,  CFRN 1999 (as amended), s 1(3) 
75

E Ekhator, ‘Improving Access to Environmental Justice under the African Charter on Human 
and Peoples’ Rights: The Roles of NGOs in Nigeria’ [2014] (22)(1) African Journal of Inter- 
national and Comparative Law, 63–79. 
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Federal Republic of Nigeria v Anache  &Ors [2004] 3MJSC 146-150 (SC),  per Belgore, JSC. 
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Okogie & Others v. Attorney General of Lagos State [1981]1Nigerian Constitutional Law 
Report, 218. 
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Constitution to make sections of the Chapter II justiciable. Thus, as 
Section 4(2) of the Constitution empowers the National Assembly to 
make laws to promote and enforce the observance of matters contained in 
Chapter II, this provision read together with the laws resulting there- 
from and the specific provision(s) of Chapter II to which they relate, 
makes the later justiciable. On the basis of this reasoning, the Supreme 
Court held that Section 20 is justiciable when read together with, and in 
the context of, a provision like Section 4(2) and other environmental 
legislation made to ‘activate’ or give effect to Section 20.78 
 
5.0 Conclusion and Recommendations 
There is no gain saying in the fact that there is increasing concern about 
climate change, depletion of the ozone layer, waste management, 
flooding, global warming, waste management and so on in the 
country. Both nationally and internationally, countries and organizations 
are adopting stronger measures to protect and safeguard the environment 
for the benefit of the present and future generations.  
The availability and quality of a national climate change regulatory 
framework reveals the level of the government’s commitment 
(particularly, the executive and legislative arms) to tackling the 
phenomenon. It may also determine the possibility and effectiveness of 
climate change litigation before the Courts. In other words, the CCA 2021 
has a clear and direct climate change regulatory frame work which 
empowers public participation and paves way to encourage and engender 
successful climate change litigation in the country. What is needed is 
the political will of the citizens to ensure that climate change 
mitigation and adaptation measures are complied with. 
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