
VOL. 3, ISSUE 4, 2022 ISSN: 2786-9598

The Journal of Law & Policy     Volume 3, Issue 4, 2022



Volume 3, Issue 4, 2022

The Journal of Law & Policy     Volume 3, Issue 4, 2022



Volume 3, Issue 4, 2022

JLAP 2.3 (2022)

The Journal of Law & Policy     Volume 3, Issue 4, 2022



ccwigwe@gmail.com, prjournal4law@gmail.com,  cc: goodtime.okara3@ust.edu.ng

The Journal of Law & Policy     Volume 3, Issue 4, 2022



The Journal of Law & Policy     Volume 3, Issue 4, 2022



FREEDOM OF INFORMATION IN THE 
UNITED STATES OF AMERICA: LESSONS 
FOR NIGERIA

1

EXERCISE OF JUDICIAL DISCRETION IN 
BAIL APPLICATIONS 
IN NIGERIA: ISSUES EMERGING

Worlu Chibroma Apple 17

EMPLOYEES' RIGHT TO LEGAL STRIKE 
IN NIGERIA

29

WOMEN AND RIGHTS TO 
INHERITANCE: A CRITICAL 
ANALYSIS

Eze-Obuzor, Nneka Esq.

Dr. M. E. Nwanyanwu

47

THE LEGAL PROTECTION OF WOMEN 
AND CHILDREN IN IDP CAMPS: THE 
CURRENT REALITIES

Emmanuel-Okere, Beauty 57

The Journal of Law & Policy     Volume 3, Issue 4, 2022

Chukuma O. Ajie

Isiaka, Jamiu Isiaka



The Journal of Law and Policy      Volume 3, Issue 4, 2022 

1 

 

FREEDOM OF INFORMATION IN THE UNITED STATES OF 
AMERICA: LESSONS FOR NIGERIA 

 
By 

 
Obinna Johnkennedy Chukwu*  

& Suleiman I. Oji** 
 

Abstract 
Article 19 of the United Nations Universal Declaration on Human 
Rights adopted in 1948 declares that everyone has the right to freedom of 
opinion and expression. The U.S. Freedom of Information Act 1966 
(FOIA) allows any person to request any agency record for any reason. 
This model has been copied worldwide and celebrated as a structural 
necessity in a real democracy. The Freedom of Information Act of the 
United States empowers an individual, groups or corporate 
organizations to request and obtain agency‟s records without hindrance. 
It also stipulates that the public has „presumptive‟ access to agency‟s 
records, unless the record requested falls within any of the Act‟s nine 
categorized exceptions. This paper examined freedom of information in 
the United States with a view of drawing lessons from the US model. The 
paper adopted the doctrinal research methodology.  The findings of this 
paper revealed that the FOIA is “an indispensable tool in protecting the 
people‟s right to know.” The fact that more than one hundred countries 
and all fifty states have enacted their own freedom of information laws, 
many of them based on the federal FOIA, would seem to support these 
claims. This paper therefore, recommended that the Nigerian government 
and policy makers learn from the US by making sure that the media is 
absolutely free to hold government accountable like the US where there is 
no Ministry of Information, there are no national newspapers, and all 
media houses are owned privately. 

 
Keywords: Freedom of Information, United States of America, Lessons for Nigeria 

 
Introduction 
The Freedom of Information Act1 empowers an individual, groups or 
corporate organizations to request and obtain agency‟s records without 
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hindrance. It also stipulates that the public has „presumptive‟ access to 
agency‟s records, unless the record requested falls within any of the Act‟s 
nine categorized exceptions. Also, disputes over the release of records 
requested pursuant to the Act can be appealed administratively and 
resolved through mediation, or be heard in court. It is important to note 
that the agency‟s response to Freedom of Information Act requests is 
provided for, by the Act, and it is a tool of inquiry and information 
gathering for various sectors, including the media; business concerns; 
scholars; attorneys; and activists, just to mention a few.  
The Act was enacted in 1966, after 11 years of legislative deliberations in 
the House, and nearly six years of consideration in the Senate. The 
perception that agencies were not properly implementing the Freedom of 
Information Act prompted the amendments of the Act in 1974, 1976, 1986, 
1996, 2007, and 2010.2 These amendments introduced the following: “full 
or partial disclosure of previously unreleased information and documents 
controlled by the United States Government; defined agency records 
subject to disclosure; outlined the mandatory disclosure procedures; 
grants nine exemptions to the statute”3.  It should be noted that the 
journey for the enactment of the Act began in 1955 with John Moss, a 
democrat and congressman, from California. He found support from 
newspaper editors and journalists, but could not find a Republican co-
sponsor until years later. According to Gidicre4 “he received support from 
another republican Congressman named Donald Rumsfeld. 
Unfortunately, President Lyndon B. Johnson, a fellow Democrat, opposed 
the Bill - in fact, every federal agency and department at that time 
opposed it”. In-spite of the above, the Senate and the House of 
Representatives passed the Bill and forwarded same to the President.  
Soon after that and after much dilly-dallying, the then president, Lyndon 
Johnson, signed the Bill into law and issued a signing statement thus: „I 
sign this measure with a deep sense of pride that the United States is an 
open society‟. Since then, the Act has been amended several times, the first 
being in 1974. Several scholars have opined that this amendment gave the 
Act the needed force and impetus to ensure agencies compliance to the 
law.                                                             

                                                           
2
 S Gidicre, The Federal Information Manual (Chicago, IL: American Bar Association 2006) 35. 

3
 A Brannscomb, Who Owns Information: From Privacy To Public Access (New York: Basic books, 
1994) 10;  US FOIA 1966, s 552 (a) 4 (F). 

4
 Gidicre (n 2) 35.  
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Furthermore, “it made the Act what it is today”.5 The Act was further 
amended in 1976 and 1986 through the „Government in the Sunshine Act 
and the Anti-Drug Abuse Act‟, respectively. This was followed by 
President Ronald Reagan‟s „Executive Order 12356, issued in 1982‟. The 
Order created new classification rules that made withholding potentially 
sensitive government information as a response to the Act requests much 
easier. President Clinton, again, in 1996, signed into law the Electronic 
Freedom of Information Act Amendments. In his signing statement, 
Clinton acknowledged how new technologies, including the Internet, 
would allow for greater transparency: the amendments required agencies 
to make documents available in electronic formats and digitally 
distributed.6 
Similarly, in 2001, President George W. Bush issued Executive Order 
13233. This Order limited access to former presidents‟ records, and was 
amended through the Intelligence Authorization Act, in 2002. 
Furthermore, in 2007, the gale of amendments continued with the coming 
on stream of the Open Government Act of 2007. In 2009, President Barrack 
Obama issued a memorandum on Freedom of Information Act reform and 
promised to lead „the most transparent administration in history‟. “The 
reforms were commendable: streamlining agency responses, refusing to 
use many Freedom of Information Act exemptions that had been abused 
in the past, and promising a presumption of declassification”.7 Ginsberg 
posited that “in-spite of President Obama‟s promise to run „the most 
transparent administration in history‟, his government remained more 
secretive than the previous administrations”.8 He further stated that 
“under the Obama administration, agencies were slow to implement 
changes, and out-rightly ignored the implementation of the Act. Also, that 
classification of documents was in all-time high, as well as, the use of the 
exemptions he vowed to curtail”.9 
 
Freedom of Information Laws in United States of America 
The Constitution of the United States of America, among others, provides 
strong protection for the right of the citizens to freedom of expression. 

                                                           
5
 Ibid. 

6
 (n2) 

7
 (n 2) 

8
 Ibid. 

9
 G Wendy, ‘Analyst in American National Government’ (Congressional Research Service 2014) 
<www.crs.gov> accessed 3 February 2021. 
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Same, also, prohibits the Congress from passing any law restricting 
freedom of speech and of the press.10  However, in interpreting the above, 
the United States of America‟s Supreme Court held that “this provision 
does not [mandate] a right to access government information or sources of 
information within governments control to release information at will”.11 
In-spite of this position, the United States of America, in 1966, enacted the 
Freedom of Information Act, also referred to as Right To Information Law, 
and by that, became the third country in the world, after Sweden12 and 
Finland, to have a legislation providing and guaranteeing rights to 
information.13  
The Law14 has been amended a number of times since it was enacted,15 
most recently on 18th December, 2007, as the OPEN Government Act of 
2007.16 It is fair to say that this amendment, despite the ups and downs of 
its implementation, has brought significant culture of openness in 
government. A culture also amplified by the activities of the whistle-
blowers,17 as well as, other laws like the Privacy Act,18 which, 
significantly, has hasten access to personal information held by public 
authorities; Open Government Act, which provides for the disclosure of 
the deliberations of certain bodies, primarily, those with governing 
boards;19 and the Federal Advisory Committee Act,20 which require 
committees that advise federal bodies to be open.  
It should also be noted that, all the states in United States of America, now 
have domesticated the Freedom of Information Act. Instructively too, the 
United States of America‟s right to information Laws have its‟ area of 

                                                           
10

 First Amendment to the United States of America Constitution, December 15, 1791 (First 
Amendment) 
11

 Houchins v KQED Inc., 438 U.S. 1 (1978) 15. 
12

 Sweden adopted Freedom of Information legislation in 1776. 
13

 5 U.S.C. § 552. <http://www.usdoj.gov/oip/foiastat.html> accessed  7 July 2021. 
14

 US FOIA 1966 
15

 An important amendment was the Electronic Freedom of Information Act Amendments of 
1996 <http://epic.org/open_gov/efoia.html> accessed on 07

 
July, 2021 

16
 S. 2488, 110th Cong., 1st Sess. Available at: 

<http://www.govtrack.us/congress/bill.xpd?bill=s110-2488> The bill was signed into law by 
the President on 31 December 2007. accessed 7 July 2021. 

17
  Sarbanes-Oxley Act 2002 

18
 5 U.S.C. § 552a.  

19
 5 U.S.C. § 552b. 

20
 5 U.S.C. App. II. 

<http://www.gsa.gov/gsa/cm_attachments/GSA_BASIC/without_annotations_R2G-
b4T_0Z5RDZ-i34K-pR.pdf> accessed 3 July 2021. 

http://www.usdoj.gov/oip/foiastat.htm
http://www.gsa.gov/gsa/cm_attachments/GSA_BASIC/without_annotations_R2G-b4T_0Z5RDZ-i34K-pR.pdf
http://www.gsa.gov/gsa/cm_attachments/GSA_BASIC/without_annotations_R2G-b4T_0Z5RDZ-i34K-pR.pdf
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strengths and weaknesses. They include: good provisions on fees payable 
for the release of information; strong rules on the electronic provision of 
information; and a number of good promotional measures introduced 
recently. The Weaknesses include: rules on timely processing of 
information, which may be circumvented; permission to classify 
documents, which has expanded significantly in recent years; and lack of 
an independent administrative oversight mechanism, including the power 
to hear complaints about failures by public bodies to apply the rules 
properly. However, in-spite of the achievements of these legislations, a 
recent report states that in the past six years, the basic principle of 
openness as the underpinning of democracy has been seriously 
undermined.21 
 
Procedure for Accessing Information in the United States  
of America’s FOIA 
The law empowers every citizen of the United States of America to 
request and access information. But the requester must reasonably 
describe the information sought and it must be in accordance with the 
published rules relating to time, place, and subject to payment of the 
required fees. And that the public-body must, subject to the exceptions, 
provide the information sought.22 It also provides that, in limited cases, 
the public-bodies may aggregate different requests, which actually 
constitute a single request.23 Applicants do not need to explain the reason 
for their request, but this may assist them if they want to overcome a 
discretionary exception, or apply for a fee waiver or for expedited 
processing of their request. The most recent amendments to the Law 
noted above require public-bodies to establish tracking systems for 
requests and to provide applicants with the tracking number for their 
request within ten days of it being lodged.24  
Similarly, public-bodies are required to undertake a reasonable search 
with the aim of uncovering all documents so requested. This, also, tallies 
with the statutory provisions in the Electronic Freedom of information act, 
where, in respect to records in electronic format, reasonable search efforts 
are required, subject only where that, significantly, would interfere with 

                                                           
21

 Banisar, ‘Government Secrecy: Decisions without Democracy’ (People for the American Way D 

Foundation and OpenTheGovernment.org, Executive Summary 2001) 7 
22

 Executive Order 13392, subparagraph (a)(3)(A). 
23

 OGA 2007, clause (a)(6)(B)(iv). 
24

 Ibid, s 7 
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the operations of the public-body.25 It is important to note that the Law 
imposed no any obligation on public-bodies to provide assistance to 
applicants. Rather, Executive Order26 did, by imposing some obligation on 
public-bodies to respond appropriately to requests. It provides in section 
1(b)27 that agencies shall provide Freedom of Information Act requesters, 
and the public in general, with citizen-centered ways to learn about the 
Freedom of Information Act process, about agency records that are 
publicly available (example, on the agency‟s website), and about the status 
of a person‟s Freedom of Information Act request and appropriate 
information about the agency‟s response.  
The Law provides detailed rules on time limits and that Requests shall be 
answered within 20 working days.28 It also provides that the time limit 
can be extended, by notice, for additional 10 days in unusual 
circumstances. In such cases, the public-body shall notify the applicant 
that the information cannot be provided within the original 20 days, and 
provide him or her with an opportunity either to limit the scope of the 
request or to arrange an alternative timeframe. The act explained what 
constitute “unusual circumstances” to include  “extension  reasonably 
necessary for the proper processing of requests, the need to search for 
records from field facilities, and the need to search through a large volume 
of records or the need to consult with another public-body or two or more 
branches of the same public-body”.29 It also provides for „multi-track‟ 
processing of requests based on the amount of work involved,30 as well as, 
for expedited processing of requests in cases where the applicant 
demonstrates a „compelling need‟.  
It is important to note that a claim of compelling need must be determined 
within 10 days and notice provided to the applicant of such 
determination. A compelling need exists either where a failure to obtain 
the record could reasonably be expected to pose an imminent threat to life 
or safety, or where there is an urgent need to inform the public about 

                                                           
25

 OGA 2007, subparagraphs (a)(3)(C)&(D) 
26

 Executive Order 13392, adopted in December 2005 
<http://www.usdoj.gov/oip/executiveorder13392.html>  accessed 8 July 2021. 

27
  Executive Order 133392. 

28
 OGA 2007, subparagraph (a)(3)(A). 

29
 Ibid, clause (a)(6)(B) 

30
  (n28) s 7  

http://www.usdoj.gov/oip/executiveorder13392.htm
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federal government activity and the applicant‟s primary focus is the 
dissemination of information.31  
Interestingly, also, and pursuant to the Act,32 an applicant shall be deemed 
to have exhausted his or her administrative remedies if a public-body fails 
to comply with the applicable time limits (deemed refusal). However, the 
public-body can be relieved of the above and granted extension or 
additional time to comply with the request, by the court, if it shows that 
exceptional circumstances exist and that it is exercising due diligence in 
pursuing the request. It should be noted that exceptional circumstances do 
not include a delay resulting from a workload of requests. In practice, 
these rules have orchestrated serious delays in the provision of 
information and made some public-bodies, such as the Federal Bureau 
Information, to have delays running to several years and sometimes even 
decades,33 many of which have been upheld by the courts.  
This intractable situation prompted the introduction of a number of 
measures in the amendment to the Law aimed at curing the delay 
problems. These measures include limits on the ability of public-bodies to 
extend the 20-day period; certain fees not to be charged where time limits 
are not met; and the availability of the Freedom of Information Act Public 
Liaisons to assist applicants resolve disputes. It also provides for detailed 
reporting, in respect to time, and same, be included in the annual reports 
to the Attorney General.34 The law, also, oust the power of the public-
bodies to transfer requests to other public-bodies and/or have 
consultations with third parties. It should be noted that in practice transfer 
of requests is common despite the provisions of this law. 
 
The Right of Sources of Information to Publish 
The Law empowers the public-bodies to make information available and 
to publish same on a proactive basis. It also provides that each public-
body is required to publish certain information in the Federal Register.35 
They include: A description of its central and field organization; the 
manner in which and from whom information may be requested; an 
overview of its general functions and of all formal and informal 

                                                           
31

  OGA 2007, (a)(6)(E) 
32

 Ibid, subparagraph (a)(6)(C). 
33

 National Security Archives, ‘A Report on Federal Agency FOIA Backlog’ 
<http://www.gwu.edu/~nsarchiv/NSAEBB/NSAEBB182/index.html> accessed 8 July 2021. 

34
 OGA 2007, ss 6 and 8 

35
 (n34), paragraph (a)(1). 
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procedures; rules of procedure and a description of all forms and papers 
produced; statements of policy and legal rules of general applicability; 
and any amendments to the above. 
 
Press Freedom in United States America 
The press in United States of America enjoys much more freedom. Same is 
derived from the right guaranteed by the First Amendment36 to the United 
States of America‟s Constitution, which empowers it, to access and 
disseminate information without government restriction. This right has 
been stated to encompass freedom from prior Restraints on publication 
and freedom from Censorship. The said amendment to the United States 
of America‟s Constitution reads in part, “Congress shall make no law 
abridging the freedom of speech or of the press”.  Instructively, the courts have 
long struggled to determine whether the framers of the Constitution 
intended to differentiate press freedom from speech freedom. Most have 
concluded that freedom of the press derives from freedom of speech. 
Although some cases and some scholars, including Justice Potter Stewart, 
of the United States of America‟s Supreme Court, have advocated special 
press protections distinct from those accorded to speech. Also, most 
justices believe that freedom of the press clause has no significance 
independent of the freedom of speech clause. The court explained this 
reasoning in the case of First National Bank of Boston v Bellotti,37 where 
Justice Warren E. Burger, the then Chief Justice, held that  

“conferring special status on the press requires that courts or 
government determine who or what the press is and what activities 
fall under its special protection”. 

 
This has become the position of the Courts that there is no bases upon 
which the requests to extend to the press privileges and immunities 
beyond those available to ordinary citizens can be sustained. In Branzburg 
v Hayes,38 it held that a journalist's privilege to refuse to disclose 
information such as the names of informants is no broader than that 
enjoyed by any citizen. Similarly, in Cohen v Cowles Media Co.,39 reporters 
for two Twin-Cities newspapers were sued for breach of contract when 
they published the name of their source after promising confidentiality. 

                                                           
36

 First Amendment enacted December 15, 1791.   
37

 (1978) 435 U.S. 765, 98 S. ct. 1407, 55L ED. 2d 707.  
38

 (1972) 408 U.S. 665, 92 S. Ct. 2646, 33 L. Ed. 2d 626.  
39

 (1991) 501 U.S. 663, 111 S. Ct. 2513, 115 L. Ed. 2d 586.  
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They (reporters) claimed that the law infringed their First Amendment 
freedom to gather news unencumbered by state law. The Court held that 
“the law did not unconstitutionally undermine their rights because its 
enforcement imposed only an incidental burden on their ability to gather 
and report information”. Writing for the majority, Justice Byron R. white, 
said that: the laws that apply to the general public and do not target the 
press do not violate the First Amendment simply because their 
enforcement against members of the press has an incidental burden on 
their ability to gather and report the news: Enforcement of such general 
laws against the press is not subject to stricter scrutiny than would be 
applied to enforcement against other persons or organizations. 
Even in the so-called Pentagon Papers, and New York Times co. v United 
States,40 where the government argued that publication of certain material 
posed a threat to national security and sought an Injunction against the 
newspapers that were planning to publish classified material concerning 
United States of America‟s policy in Vietnam. The Court found that “the 
government had not proved an overriding government interest or an 
extreme danger to national security if the material were to be published”. 
The justices reiterated their position that a request for a prior restraint 
must overcome a heavy presumption of unconstitutionality. However, it 
should be borne in mind that freedom of the press, like freedom of speech, 
is not absolute. Notwithstanding the limitations placed on it, the press 
exercises enormous power and influence and is burdened with 
commensurate responsibility. Because journalists generally have access to 
more information than does the average individual, they serve as the eyes, 
ears, and voice of the public. 
 
Exceptions to the United States of America’s Freedom of  
Information Laws 
The regime of exceptions (commonly referred to as exemptions) has been 
rendered reasonably clear through juridical interpretation, but it could be 
significantly improved upon. Subsection (d) of the Open Government 
Act41 provides that the Law does not justify non-disclosure of information 
except as provided for in the Law and that it does not have authority to 
withhold information from Congress.  

                                                           
40

 (1971) 403 U.S. 713, 91 S. Ct. 2140, 29 L. Ed. 2d 822. 
41

 OGA 2007, subsection d. 
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In other words, the exceptions in the Law are comprehensive in the sense 
that no other exceptions are recognized. Significantly, however, paragraph 
(b)(3) of OGA,42 in the third exception, “excludes from the ambit of the 
Law all records which are exempted from disclosure by other statutes, as 
long as these laws leave no discretion as to non-disclosure or establish 
particular criteria for withholding information”. The purport of the above 
is that other laws containing provisions that supports and promotes 
secrecy are still in force and not subject to the provisions of the Open 
Government Act.  
The first exception in subsection (b) is instructive; it covers all information 
specifically classified as secret, under criteria established by an Executive 
Order, for purposes of national Defence or Foreign policy. These 
Classifications are currently governed by Executive Order 13292 and 
Amendment to Executive Order 12958, which classified national security 
information.43 The Order provides, among others, the procedural 
guarantees against excessive classification, who may classify information, 
on what grounds and for how long.44  In general, information may be 
classified under the Order only if its disclosure would cause damage to 
national security.45 It also prohibits classification of information in certain 
cases, for example, to conceal violations of the law, to prevent 
embarrassment or to restrain competition.46  
It is important to note that many of the primary exceptions under 
subsection (b) are not subject to a harm test. As a result, many information 
requests fall into the discretionary category. This may be the reason why 
the United States of America attorney general, in 1993, issued a 
memorandum directing the public-bodies to use their discretion to 
disclose information.  However, this was reversed by a later 
Memorandum issued by another Attorney General on 12 October 2001. 
The later require the public-bodies to carefully consider any discretionary 
disclosures, and that the agency‟s decision to disclose information 
protected under the Freedom of Information Act should be made only 
after full and deliberate consideration of the institutional, commercial, and 

                                                           
42

 (n41) para b (3) 
43

 The original Executive Order 12958 adopted by President Clinton on 17 April 
<http://www.archives.gov/isoo/policy-documents/eo-12958-amendment.pdf.> accessed 8 July 
2021. 

44
 Executive Order 12958, 2003, ss 1.3, 1.4, 1.5 

45
 Ibid, s 1.1 

46
 Ibid, s 1.7 

http://www.archives.gov/isoo/policy-documents/eo-12958-amendment
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personal privacy interests that could be implicated by disclosure of the 
information. It also promised to provide legal defence to public-bodies 
whenever the decision to withhold is clearly based on law. This invariably 
replaced the „foreseeable harm‟ test applied previously.47  
The Law contains nine primary exceptions in subsection (b), in addition to 
a general exception for information that has already been published in the 
Federal Register or which is required to be made available for public 
inspection. They are as follows:  
i) The first exception relates to classified information, same is detailed 

above.  
ii) The second covers records, relating solely to the internal personnel 

rules and practices of an agency. This exception, however, does not 
contain harm test and is relatively narrow.  

iii) The third exception, relates to secrecy provisions in other laws. This 
has been discussed.  

iv) The fourth exception applies to trade secrets, and confidential or 
privileged commercial or financial information obtained from a third 
party. Again, this is not subject to harm test. 

v) The fifth exception applies to inter-agency memoranda, which would 
not be available to parties in litigation. This refers to the internal 
deliberations.  

vi) The sixth exception covers Files the disclosure of which would 
constitute a clearly unwarranted invasion of personal privacy. 

vii) The seventh exception relates to a range of records compiled for law 
enforcement purposes, all of which, apart from one to protect 
confidential sources of information, have built-in harm tests.  

viii) The eighth exception relates to certain reports prepared by a public-
body responsible for regulating financial institutions. Again, 
although harm may often be presumed, the exception would benefit 
from being, explicitly, subject to a harm test.  

ix) The final exception, which is not found in most right to information 
laws, relates to geological and geographical information concerning 
Wells – added due to lobbying by the oil industry – and it is not 
subject to a harm test.  

 
 

                                                           
47

 US DOJ, ‘Memorandum’ <http://www.usdoj.gov/oip/html> accessed 8 July 2021. 

http://www.usdoj.gov/oip/htm
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These last two exceptions are seldom used in practice. Certain records are, 
pursuant to subsection (c), excluded entirely from the ambit of the law. 
These include records relating to enforcement of criminal law, where the 
subject is not aware of the investigation and disclosure of the record could 
reasonably be expected to interfere with enforcement proceedings. 
 
Sanctions and Protections for Access to Information 
The OGA provides ways of addressing cases of obstruction of access. It 
states that where public-body‟s personnel act arbitrarily or capriciously 
with respect to the withholding of information, the Special Counsel shall 
initiate a proceeding to determine whether disciplinary action is 
warranted. The findings of this proceeding shall be submitted to the 
administrative authority of the public-body concerned, as well as, to the 
officer concerned.48 However, the recent amendments to the Law, now, 
require the Attorney General to notify the Special Counsel of each case 
described above, and require both the Attorney General and the Special 
Counsel to submit an annual report to the Congress on this.49 
It is to be noted that the Law provides no general protection for officials 
who disclose information improperly. However, section 1.850 provides for 
the promotion of the challenges to improper classification of information, 
and also for protection against retribution for officials who launch such 
challenges. Same, also, with the Sarbanes-Oxley Act of 2002,51 which 
provides some protection to the Whistle-blowers. It should be noted also, 
that there is still no comprehensive legislation protecting whistle-
blowers.52 This may be the reason why people like Julian Assange of the 
Wiki-leak fame, Edward Slowden and others are still been repressed by 
the United States of America‟s government for divulging information. 
 
 
 
 
 
                                                           
48

 OGA 2007, subparagraph (a)(4)(F). 
49

 Ibid, s 6 
50

 Executive Order 13392 
51

Sarbanes-Oxley Act 
<http://fl1.findlaw.com/news.findlaw.com/hdocs/docs/gwbush/sarbanesoxley072302. pdf> 
accessed 8 July 2021. 

52
 Overview of Whistleblowers in the US <http://whistleblowerlaws.com/protection.html> 

accessed 8 July 2021. 

http://whistleblowerlaws.com/protection.htm
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Lessons for Nigeria 
(a) Privacy 
Statements of general principle, as found in the constitutions of democratic 
countries, appear to ensure the apparent freedom of the press. In Nigeria, 
freedom has not been as free as the word implies - the ability to act at will, 
without coercion or restraint, independence, and not restriction. Despite the 
constitutional provision, the press in Nigeria has not been free. This has made 
life difficult, particularly during military rulers. In contrast to Nigeria, the 
United States of America has the world's freest press; the independence of 
their press is safeguarded by the first amendment, which is very and 
trustworthy in allowing journalists to win during litigation. This fact does not 
deprive citizens of their other rights when a journalist violates them in terms 
of libel, invasion of privacy, trespass, and so on. Although the definition of 
libel varies by state, none prevents the press from reporting the truth. Where 
Nigeria wishes to mimic America's democratic system of governance, it is 
necessary to fully implement the Freedom of the Press and Information Act 
and explicitly state it in the constitution, as it is safeguarded by the United 
States First Amendment, which is an advertisable evidence of a democratic 
setup. 
 

(b) Record Keeping 
Nigeria‟s poor record keeping and maintenance was summarized as follows: 
At the moment, there is scarcely any systematic method to keeping records 
and data. The country's population is a question of projection or guesswork. 
Some junior government personnel make a living by being paid to locate files 
that would otherwise be lost. According to one literature, even the most 
fundamental information must be secured by virtual espionage.53 The 
preceding description should not come as a surprise given the culture of 
secrecy with which previous governments have conducted the operations of 
the nation, as well as the lack of willingness to be accountable to the people, 
all of which have resulted in poor record keeping. This is also typical in 
places where the government historically operated in secret. For example, the 
United States relatively speaking could be considered one of the countries 
that has made progress in terms of record keeping and granting access to 
information, but this was not the case in 1999, when one of its key officials 
was quoted as saying in an article that the government is not in the business 
of keeping information.54 
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(c) Culture of Secrecy 
The progress made by the United Kingdom in combating a culture of 
secrecy through whistle-blower protection has been surpassed by the 
United States, as proven by the Supreme Court's decision in the cases of 
New York Times Co. v United States;55 and United States v Washington Post 
Co.56 The case, which is identical to the facts of the UK case, featured an 
attempt by the government to prevent a former government official from 
publishing secret information. Despite the apparent danger to national 
security posed by such publishing, the United States Supreme Court ruled 
in favour of the revelation of the information for the sake of public 
interest. 
 
(d) Open Data Policy 
In line with the Open Government Directive, which was initiated by the 
US government in 2009, the Nigerian government began moving toward 
open data as a defined policy objective in January 2014. Various data sets 
containing information on developmental and governance issues, on the 
other hand, have been available for years on the websites of public and 
private sector organizations. Since 2007, one of these has been the release 
of the Federal Government of Nigeria's budget on the website of the 
Federation's Budget Office. Edo State, one of the Federation's 36 states, has 
emerged as Nigeria's most technology-driven state following the 
introduction of its open data portal on 13th day of September, 2013. 57The 
newly growing open government data operations in Nigeria are being 
promoted by the country's Freedom of Information Law, which was 
signed on May 28, 2011. The law acts to increase the accessibility of public 
records and information, to allow public access to public records and 
information, to safeguard public records and information to the degree 
consistent with the public interest, and to protect personal privacy. 
 
(e) Amendments 
The United States America Freedom of Information Act 1966 has 
undergone several amendments as indicated in this Thesis - 1974, 1976, 
1986, 1996, 2007 and 2016 - amongst others. These amendments 
introduced the following: full/partial disclosure of previously unreleased 
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information and documents controlled by the United States of America 
government; defined Agency records subject to disclosure; outlined the 
mandatory disclosure procedures; provides nine exemptions and several 
amendments to the exemptions. Whereas the Freedom of Information 
2011 has not been amended. Scholars opined that these amendments gave 
the United States of America Freedom of Information Act 1966 the needed 
force and impetus to ensure agencies compliance to the law. 
 
Conclusion 
Freedom of information gleaned from the United State of America‟s 
perspective, shows that more is required in Nigeria, in order to be at par 
with the United States of America. However, in-spite of this, certain 
opprobrious limitations engendered by the numerous Executive Order 
promulgated by successive Presidents of United States of America exist in 
the U.S., as seen in the analysis so far made in this work. One can safely 
say that the desired freedom of information is not yet in place in the two 
climes. To this end, efforts need to be exacted in the two climes, so as to 
attain the much-desired level, where freedom of information is accorded 
its rightful place, same, prevalent and entrenched, both in the law and in 
practice. Furthermore, the researcher posits that only this will embolden 
and energize the sources/containers (agencies) of information to freely 
provide all government-held information to the people, who deserve and 
reserve the right to be informed of the activities of their government. 
 
Recommendations  
i. Whilst FOI can be considered a footprint in governance and its 

importance cannot be overemphasized, there is still the need for 
improvement in its laws and implementation. Given the enormity of 
the importance of Freedom of Information to the society, right to 
freedom of information should be constitutionally guaranteed, and 
incorporated in Chapter of Four of the Constitution of the Federal 
Republic of Nigeria. As this will be in tandem with the position of 
the international and regional legal regimes, which see freedom of 
information as a fundamental right that every state must ensure its 
citizens have. 

ii. Government MDAs and commercial institutions should employ ICT 
to help in record keeping, retrieval, and dissemination. To 
disseminate information about MDAs, social media platforms such 
as Twitter, Facebook, mobile phone applications, and blogs should be 
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employed. Because citizens can only judge government and its 
policies if records exist, record keeping is critical to institutional 
memory and continuity in governance. A court order cannot 
generate a record that does not exist, even if the requester is 
successful in court. Proper record keeping aids in ensuring that 
applicants receive the needed information within an acceptable time 
frame, since information might lose its value or interest over time. 
Although training on the use of the FOIA has been organised for 
MDAs, it is instructive to look at the activities implemented in other 
countries to make the law realistic. 

iii. The United States laws on freedom of information is something to be 
admired. Thus, it is recommended that the Nigerian government and 
policy makers learn from the US by making sure that the media is 
absolutely free to hold government accountable like the US where 
there is no Ministry of Information, there are no national 
newspapers, and all media houses are owned privately. In order to 
fully apply the FOI Act‟s provisions on proactive disclosure, one 
approach to do so is to follow the footsteps of the US by improving 
technology-wise. This is because the advancement of technology has 
made document delivery significantly more affordable and simpler, 
governments have adopted the e-model of access to information law. 
This means that they make their documents and data available to the 
public on the internet. 
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EXERCISE OF JUDICIAL DISCRETION IN BAIL APPLICATIONS  
IN NIGERIA: ISSUES EMERGING 

 

By 
 

Worlu Chibroma Apple* 
 

Abstract 
The right of a defendant to be admitted to bail except when charged 
with a capital offence is predicated on the constitutional right to be 
presumed innocent until the prosecution proves guilt as well as on 
the exercise of discretion of the court faced with application for bail; 
thus, there is an interplay of constitutional right and exercise of 
discretion by the court. This paper, adopting the doctrinal 
methodology appraised judicial authorities on the guiding 
principles for grant of bail, the constitutional right of a defendant 
to be presumed innocent and the exercise of discretion to grant or 
refuse bail applications. This work found among other facts that 
the constitutional right of a defendant in a criminal litigation to be 
presumed innocent until the contrary is proved is not at large, that 
there is no conflict between the presumption of innocence and 
exercise discretion. The administration of bail in the Nigerian 
criminal justice system has been discussed within the context of 
certain contemporary issues and challenges underlying the 
administration of bail. The issues discussed includes Right to Bail 
and the Presumption of Innocence, Seriousness of the offence and 
the Right to bail, Grant of bail in the absence of Proof of evidence, 
whether excessive bail conditions defeat the grant of bail, Bail 
pending appeal. The paper made recommendations for the 
regulation of exercise of discretion in granting or refusing 
application for bail, among which is the need to approach the issue 
of bail liberally.  

 
1.0 Introduction   
Judicial discretion is the power or right to make official decisions using 
reason and judgement to choose from acceptable alternatives. Judges are 
charged with exercising judicial discretion in the discharge of judicial 
functions.1  Judges as human beings are prone to human weaknesses. 
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Hence, whenever the courts are exercising their judicial discretion on 
matters before them, the outcome of such actions cannot be totally free 
from the personal prejudices, whims and caprices of the judge. No 
wonder, the law is ultimately a product of what a judge deems right 
under different situations.2  
 
The exercise of judicial discretion extends to the grant or refusal of bail 
applications. The courts have the discretionary powers to grant or refuse 
an application for bail pending before it. The main function of bail is to 
ensure the presence of the accused at the trial. This is because the gravity 
of the offence and the subsequent punishment is directly proportional to 
the probability of the accused person absconding. However, the court still 
has the discretionary powers to grant or refuse bail application for capital 
and non-capital offences.3 
 
2.0 Meaning of Bail 
Bail means the process by which a person who is arrested or imprisoned is 
released temporarily from State custody to sureties or on personal 
recognizance on security taken for his appearance in court whenever he is 
required, until the determination of the case against him.4 Bail is the 
process through which an accused person who is arrested on the 
allegation of committing an offence is released by the court upon the 
provision of adequate security guaranteeing that the accused person 
would report at the police station or in court for his trail whenever his 
presence is required.5  
The effect of granting bail is not to set the accused free for all times in the 
criminal process but to release him from the custody of the law and to 
entrust him to appear at his trial at a specific time and place. The freedom 
is temporary in the sense that it lasts only for the period of the trial and it 
stops on conviction of the accused or upon acquittal of the accused person. 
The grounds for refusing bail must be upon facts on record. The trial 

                                                                                                                                                               
1
 K C Davis, Discretionary Justice: A preliminary inquiry Champaign (Illinois: University of Illinois 

Press, 1971) 5.  
2
 J Paquette and D Allison, ‘A Decision-Making and Discretion: the Agony and Ecstasy of Law and 

Administration’ [1997](8)(9) Education and law Journal, 161.  
3
 Dokubo-Asari v FRN (2007) 12 NWLR PT.1048) 331; State v Okafor (1964) ENLR 96. 

4
 Chukwuebuka v FRN (2015) ALL FWLR (Pt. 769) 1093. 

5
 S E Barkan and G J Bryjack, Fundamentals of Criminal Justice (Boston: Pearson Publishers, 2004) 

296. 



The Journal of Law and Policy      Volume 3, Issue 4, 2022 

19 

 

judge must not act on his instinct on which there is no evidence in 
support. The prosecution would always be in the best position to advise 
or suggest to the court on the antecedent or probability or even the 
tendency of the applicant to escape from being tried.6 However, the grant 
or refusal to grant bail is that it lies at the discretion of the court and as 
such the issue of grant of bail by a court calls for due exercise of discretion 
based on a given set of facts and attendant circumstances in accordance 
with justice. By discretion, it means that even though, the law recognizes 
bail as a right yet, the grant of bail to a person charged with a criminal 
offence is not automatic.7  

 
3.0  Right of an Accused Person to Bail 
Bail is a basic right of every citizen of Nigeria who is charged with a 
criminal offence by virtue of section 35 (1) of the 1999 Constitution of the 
Federal Republic of Nigeria. Thus, every person is entitled to his personal 
liberty and no person is to be deprived of his liberty except as stipulated 
by the constitution or statute. And in furtherance of that right, section 35 
(4) of the 1999 constitution provides that any person who is arrested or 
detained in accordance with subsection 1 (c) of this section must be 
brought before a court of law within a reasonable time and if he is not 
tried within a period of: 

a. Two months from the date of his arrest or detention in the case of a 
person who is in custody or is not entitled to bail; or 

b. Three months from the date of his arrest or detention in the case of 
a person who has been released on bail. 
 

Under the Nigerian Law, bail is a right of an accused person. An accused 
person is not usually denied bail, except where the offence is a capital 
offence.8 An accused who has not been tried and convicted by a 
competent court for an offence known to law is entitled to be admitted to 
bail as a matter of course, unless some circumstances militating against his 
admission to bail are shown to exist.9 It is the constitutional right to be 
presumed innocent that necessitates the right to bail, hence the right to 
bail acts as a safeguard to the presumption of innocence until the contrary 
is proved. In granting an application for bail to an accused person, the 
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court will not overlook the seriousness of the offence as alleged by the 
prosecution as that will determine the bail terms.  Conditions attached to 
grant of bail must not be suffocating, unbearable, unworkable and unduly 
burdensome. A court may properly consider denying a citizen of his 
liberty if it is satisfied on cogent evidence that there is a prima facie case 
against the accused person. Conversely, the liberty of a citizen should not 
be fettered on the basis of unsubstantiated allegations.10 
The relevant criteria to be considered in the grant or refusal of an 
application for bail are: the nature of the charge; character of the evidence; 
severity of the punishment; criminal record of the accused; likelihood of 
the repetition of the offence; whether the witness for the prosecution may 
be interfered with or prevented from appearing to testify; if the applicant 
would attend court to face trial, evidence available against the accused; 
nature and gravity of the offence; likelihood of the accused committing 
another offence while on bail; likelihood of the accused interfering with 
the course of justice; criminal antecedents of the accused person; 
likelihood of further charge being brought against the accused and 
detention for the protection of the accused. These factors are not 
exhaustive in guiding any trial court in granting or refusing bail pending 
trial. Also, it is not necessary that all or many of these factors must apply 
in any given case. Even one factor may be applied in a particular case to 
guide a trial court in granting or refusing bail in a case pending before it.11 
 
4.0  Exercise of Discretion in Grant or Refusal of Bail: Issues Emerging  

The grant or refusal of an application for bail is at the discretion of the 
court. Like all other discretions, it must be exercised judiciously and 
judicially. And before it can be said that a court properly exercised this 
discretion, the court must examine all materials placed before it and 
consider the applicable laws. The discretion must be based on facts and 
not in vacuo.12 The exercise of the discretionary powers of the court in the 
grant or refusal of bail does not call for the judge jettisoning the 
constitutional right of a defendant to be presumed innocent until the 
contrary is proved or the fundamental right to personal liberty of every 
citizen. In exercising the jurisdiction to grant or refuse bail, the trial court 
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is bound to consider the weight of the facts deposed to in the affidavit 
evidence placed before it.13 The law enjoins a court of law in exercising 
discretion to weigh all the circumstances of a particular case in the interest 
of justice. Thus, whether or not a court meticulously complied with this 
requirement it would still be regarded as having exercised its discretion. A 
proper exercise of discretion would be considered as having taking into 
cognizance the constitutional safeguards of a defendant in a criminal trial.  
The following are some of the issues emerging in judicial exercise of grant 
or refusal of bail applications in Nigeria courts: 
 
a. Right To Bail And The Presumption Of Innocence 

Under the Nigerian Constitution there are guarantees for personal liberty 
as well as presumption of innocence of the accused person.14 Section 35 (1) 
of the Constitution provides thus: „Every person shall be entitled to his 
personal liberty and no person shall be deprived of such liberty save in 
the following cases and in accordance with a procedure permitted by law‟. 
Section 36 (5) of the same Constitution also provides thus: „Every person 
who is charged with a criminal offence shall be presumed to be innocent 
until he is proved guilty: Provided that nothing in this section shall 
invalidate any law by reason only that the law imposes upon any such 
person the burden of proving particular facts.‟  
Courts are more often than not prepared to grant bail by anchoring their 
decisions on these twin constitutional safeguards. Thus, there are quite 
many judicial authorities15 where these rights have been clearly affirmed 
as basis of granting bail to accused persons. An accused person cannot be 
kept in detention pending his trial as a form of anticipatory punishment. 
The presumption of the law is that he is innocent until his guilt has been 
established in Court. The Court will therefore ordinarily grant bail to an 
accused person unless this is likely to prejudice the ends of justice.  The 
presumption of innocence ordinarily means that every man is presumed 
to be innocent until he is proved guilty.16 Under the criminal justice 
system therefore, it is part of the requirement of fair hearing, a bye 
product of due process of law that a person is not condemned until he has 
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been given the reasonable opportunity to defend the allegations made 
against him. The notion of presumption of innocence is therefore the 
bedrock of any fair trial, more so in criminal justice system that is 
accusatorial as it is being practiced in Nigeria.17  
The presumption in criminal proceedings is a factor that determines and 
allocates the burden of proof, but put in the context of bail applications, 
the cumulative impact of the presumption of innocence and the right to 
freedom before conviction, permits the unhampered preparation of 
defence and serves to prevent the infliction of punishment prior to 
conviction. It must be added that the presumption does not however, 
invalidate any law which may require the accused person to establish 
particular facts.18 The place of the right to personal liberty of an accused 
person and the presumption of innocence, until he is found guilty as 
alleged, is emphasized through bail applications.  
 
b.   Seriousness of the Offence and the Right to Bail 
One of the conditions for the grant of bail is the seriousness of the offence. 
It has been held that where the offences alleged against an accused person 
is serious, the discretion may not be exercised in favour of the 
defendant.19 This is because the presumption of innocence does not make 
the grant of bail automatic or absolute since the court is given the judicial 
discretion either to grant or refuse bail; if the court is of the view that 
there are substantial grounds to consider before the determination of bail 
application.20 An accused person standing trial for a capital offence like 
murder is not ordinarily entitled to bail for the simple reason that murder 
is regarded as the highest crime under the law, and attracts the most 
severe punishment.21  The grant of bail in murder cases is at the discretion 
of a High Court and no judge will grant bail as a matter of course since 
his unfettered discretion in the grant of bail will depend on a number of 
factors. 
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In Anaekwe v C.O.P22 the Court of Appeal held that, although 
the Constitution generally provided for the right to bail, pre-trial freedom 
is restricted particularly in capital offences, a person charged with any 
offence punishable with death shall not be admitted to bail, except by a 
judge of the High Court. It is the general practice to refuse bail to a person 
charged with the offence of murder. The most important criteria in the 
exercise of the bail discretion is the availability of the accused to stand 
trial. This becomes more crucial where the offence attracts capital 
punishment. It is believed that the more serious the offence, the greater 
the incentive to jump bail.  
 
Section 161 of the Administration of Criminal Justice Act, 2005 makes 
specific provisions on bail where a person is charged with a capital 
offence. Such a person can only be admitted to bail by a High Court Judge 
under exceptional circumstances. Such circumstance may include: Ill 
health of the applicant, extra ordinary delay in the investigation, 
arraignment and prosecution for a period exceeding 3 years and any other 
circumstances that the judge may in the particular facts of the case. 
Although ill-health of an applicant for bail is a special circumstance for 
grant of an application for bail, a mere allegation of ill-health will not be 
sufficient justification for admitting a person to bail.23 In Nigerian criminal 
justice administration, the following guidelines are relevant in the 
consideration of an application for bail pending trial on account of ill-
health. There are: 

a. Everyone is entitled to be offered access to a good medical care 
whether he is being tried for a crime or has been convicted or is 
simply in detention and when in detention or custody, the 
responsibility of affording him access to proper medical facility 
rests with those in whose custody he is; invariably, the 
governmental authorities; 

b. Whatever the stage at which bail is applied for by an accused 
person; ill-health of the accused is a consideration weighty enough 
to be reckoned as special circumstance, although mere allegation of 
bad health will not be sufficient as special circumstance for the 
grant of bail; 
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c. The mere fact that a person in custody is ill does not entitle him to 
be released from custody or allowed bail unless there are really 
compelling grounds for doing so.24 
 

Where an accused relies on ill-health as a ground for bail; the following 
must be considered: 

i. The ill-health must be such that will affect other inmates of the 
detention places; 

ii. There must be positive, cogent and convincing medical report 
issued by an expert in that field of medicine to which the accused 
person suffering the ill-health is referable; 

iii. The authorities have no access to such medical facilities as are 
required in treating the accused‟s ill-health.25  
 

c.   Grant of Bail in the Absence of Proof of Evidence 

Bail pending trial is not ordinarily granted especially where the offence is 
capital in nature. However, court may grant bail pending trial in special 
circumstances i. e. where prosecution fails to present proof of evidence to 
justify continued detention of accused person.  
In Chinemelu v Commissioner of Police,26 the Court of Appeal granted bail 
pending trial to a murder suspect, in the light of the special circumstances 
of the case. And the special circumstances were the absence or lack of facts 
justifying the continued detention of the accused. The position of the law 
is that a bail applicant must place some form of material for consideration 
of the court in dealing with the application.27  The onus placed on the 
applicant is not the ultimate one; it is not beyond reasonable doubt, but on 
a balance of probabilities.  
 
It is when the applicant has done so that the onus will shift to the door 
step of the prosecution to show cause why bail should not be granted. It is 
the duty of every applicant to present the necessary materials before the 
court in support of his application to enable the court exercise its 
discretion. In Ojo v FRN28 the applicant discharged this onus by showing 
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in his affidavit evidence that he was a first offender and that he had 
previously been of good behaviour when granted bail by the High Court. 
Proof of evidence is very important in deciding on a bail application. It 
becomes even more crucial where the case is a murder case. It is from the 
proof of evidence that a court will be persuaded to grant or refuse bail by 
ascertaining whether there is prima facie evidence of the commission of 
the offence. 
Where the accused person has been in detention for a long time without 
the prosecution filing proof of information, the courts have normally 
granted the accused person bail because the prosecution has not placed 
anything before the court evidencing its intention to prosecute the 
accused.29  The court declared in Musa v C.O.P30 that a situation where 
there is no material before the court to show that an accused person is 
facing a charge of murder including proof of evidence, certainly qualifies 
as a special circumstance in which the court can grant bail. The Court of 
Appeal in that case, proceeded to grant the appellant bail. 
The courts have ruled that where the prosecution merely parades the 
word murder without tying it with the offence, a court of law is bound to 
grant bail. The courts have in several instances condemned this attitude, 
which it terms flagrant abuse of power by the police.31 The only way to 
convince the court not to grant bail is to proffer information and proof of 
evidence to show that there exists prima facie evidence of commission of 
the offence. The courts have consistently granted bail in murder cases 
where the prosecution failed to bring to the notice of the court, facts of the 
alleged murder.32  

 
d.   Whether Excessive Bail Conditions Will Defeat The Grant Of Bail 

The condition which may be attached to bail is always at discretion of the 
court having considered the facts and circumstances open to the court. 
However, the court is expected to attach liberal terms to bail and such 
should not be excessive. Section 165. (1) of Administration of Criminal 
Justice Act 2015 provides that: “The conditions for bail in any case shall be 
at the discretion oof the court with due regard to the circumstances of the 
case and shall not be excessive”. It is well settled that, the nature of 
offences committed determines the bail conditions, therefore, a great 
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offence attracts great condition and vice versa. However, the gravity of 
offence should not call for oppressive or stringent bail conditions, since it 
is discretionary power of court to grant or refuse bail. In Obiana v 
FRN33 the court held that: “It is however settled that conditions of bail 
must not be unreasonable or oppressive. They must not amount in effect 
to punishment. Once the conditions of bail are so stringent, its effect 
amounts to refusal.” 
Application for variation of the bail conditions may be of help to vary the 
bail conditions, but, before the hearing of the said application the accused 
remains in custody suffering continued detention. Therefore, a court 
granting bail by exercising its discretion should carefully look at the 
circumstances of the case before admitting the accused to bail. Bail is a 
basic constitutional right which should be granted on liberal terms except 
in capital offences. Therefore, a court should not attach excessive 
conditions to bail. In this vein, it will be contrary to the tenets of justice 
that when bail is granted, it is surreptitiously retrieved by stringent 
conditions. Hence, Courts must always be conscious and approach the 
issue of grant of bail with an element of the liberalism and circumspection. 
Thus, by extension, conditions attached to grant of bail must not be 
suffocating, unbearable and unduly burdensome.34 
 
e.     Bail Pending Appeal 
An accused person who has been tried, convicted and sentenced has lost 
the presumption of innocence in his favour under Section 36 (5) of the 
constitution and consequently his freedom, until the expiration of his 
prison term or payment of fine. Where, however such a convict files an 
appeal, he may apply to the court for bail pending the determination of 
his appeal. While bail pending trial of an accused is as of right by virtue of 
Section 35 (4) and (5) of the Constitution, bail after conviction pending 
appeal is often at the discretion of the court. The application for bail by a 
convict is made by motion on notice supported by affidavit sworn to by 
the convict or any person familiar with the facts of the case. In the case of 
Adamu v IGP35, it was held that bail after conviction is usually granted 
upon the applicant:  
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34

 Danbaba v State (2000) 14 NWLR (Pt. 687) 396. 
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(i) Showing some unusual or exceptional circumstances for granting it;  
(ii) The fact that the appeal will not come up until the sentence has 

expired will on its own afford ground for granting bail after 
conviction.  

 
Before an application for bail after conviction is considered, the applicant 
must have filed an appeal which is pending. What constitutes special 
circumstances for grant of bail pending appeal have been stated in judicial 
decisions to include the followings.  
1. Where the sentence is manifestly contestable. In the case of 

Fawehinmi v The State36 it was held that: “Where a sentence is 
manifestly contestable as to whether or not it is a sentence known 
to law, it constitutes a special circumstance for which bail should be 
granted to an applicant pending the determination of the issue on 
appeal”  

2. If the duration of the appeal will likely out last the duration of the 
sentence or the convicted person may have served the sentence 
before his appeal is determined, then bail may be granted.37   

3. If the appellant‟s health is in serious jeopardy.  
4. Where the appellant is a first-time offender, if the appellant shows 

that he is a first-time offender and that he has previously been of 
good behaviour, his application for bail pending appeal may be 
more favourably considered.38   
 

5. 0      Conclusion  
The Nigerian legal system recognizes the presumption of innocence of an 
accused person as a constitutionally entrenched provision. The 
seriousness of the alleged offence does not remove the presumption of 
innocence. In criminal trials an accused is entitled to protection under the 
constitutional provisions, which includes freedom of movement and 
presumption of innocence. There is no conflict in principle between the 
rights to personal liberty, presumption of innocence and exercise of 
discretion by court in bail matters. This is because the right of a suspect or 
defendant in a criminal litigation to regain his liberty pending trial is 

                                                           
36

 (1990) 1 NWLR (Pt. 127) 486 at 498 
37

 Madike v The State (1992) 8 NWLR (Pt. 257) 85; and Doris Obi v The State (1992) 8 NWLR (Pt. 
257) 76.  
38

 Buwai v State (2004) ALL FWLR (Pt. 227) 540.  
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conditional; the idea being to ensure that the defendant attends his trial. 
The law enjoins a court of law in exercising discretion to weigh all the 
circumstances of a particular case in the grant or refusal to grant bail. A 
proper exercise of discretion in bail application would be considered as 
having taking into cognizance the constitutional safeguards of a defendant 
in a criminal trial. 
 
6.0 Recommendations:  
The following are the proposed recommendations: -  

a. Courts in Nigeria should approach the question of bail liberally. 
b. In consideration of bail applications, recourse should be had to the 

constitutional right to freedom of movement and presumption 
innocence. 

c. The basic condition for granting bail is and should remain the need 
to have a defendant attend court to stand his trial. 

d. Courts in granting bail should avoid imposing stringent bail 
conditions that will defeat the bail granted. 

e. Where special circumstances exist such as the ill-health of the 
accused person, bail should not be unreasonable refused. 

 
 
 
 
 
 
 
 
 
 
 
 
 



The Journal of Law and Policy      Volume 3, Issue 4, 2022 
 

29 

 

EMPLOYEES’ RIGHT TO LEGAL STRIKE IN NIGERIA 
 

By 
 

Chukuma O. Ajie* & Isiaka, Jamiu Isiaka** 
      

Abstract: 
It is crystal clear from the nature of the relationship between an 
employer and his employees that the employer (master) has a 
higher bargaining power than an individual employee (servant). 
An individual employee can do little or nothing concerning his 
working conditions hence, the need for employee’s association 
(Trade Union). Generally, employees have realized that bargaining 
collectively is the only medium of having a relative equal 
bargaining strength with their employer and that strike is a major 
weapon in the armory of Trade Unions (employee’s association) in 
demanding for an improvement of the working conditions of its 
members. This article is aimed at ex-raying employees’ right to 
legal strike in Nigeria. 

 
Introduction  
It is practically impossible to discuss the concept of strike without making 
reference to Freedom of Association and membership of Trade Unions 
owing to the fact that cessation of work by one man (an individual) cannot 
be referred to as strike action. Freedom of association in Nigeria no doubt 
is a fundamental right and is regarded as a means for safeguarding the 
rights and civil liberties of the citizens. Although people may be free to do 
whatever they want to do in so far as their actions or inactions cause no 
harm to their neighbours but yet there is no freedom without restriction. 
Therefore, people are free to form, join or belong to an organization and to 
act in association with others for the protection of their personal interest as 
a group. Following this principle of freedom of association, workers in 
Nigeria also have the right to form, join or belong to a trade union of their 
choice for the protection of their interest. However, there is no express 
statutory provision either by states or federal (Law/Act) which empowers 
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employees or their associations (Trade Unions) to freely embark on a 
strike action in Nigeria. This is mainly so, because the government; 
federal, state and local government are the biggest employer of labour and 
are thus spurned intricate rules of civil service regulations on tenure and 
pensions in Nigeria. As the largest single employer of labour, the 
government plays the conflicting role of employing the largest labour as 
well as prescribing policies to guide labour-management relations. For 
this reason, our laws does not really encourage the rights of employees to 
embark on a strike action; the onerous, conditions that are required to be 
met before employees in Nigeria can lawfully embark on a legal strike 
action operates to cripple the right of workers to legal strike. 
According to Professor OVC Okene1, the concept of freedom of 
association in labour relations means that workers can form, join or belong 
to a trade union and engage in collective bargaining. It also implies that 
the workers are entitled to go on strike whenever necessary.  Members 
thus enjoy the right to associate for union purposes and the right to 
participate in all union activities. These rights are recognized both in 
international law and in all civilized countries of the world. If, without 
justification, the public authorities threaten the life and limb of the 
unionist to prevent them from taking part in union activities, freedom of 
association is violated. 
Workers‟ right to freedom of association in Nigeria no doubt is a Human 
Right since it deals with the core value of employment as regards the 
relationship between the employee and employer. An employee works 
under a contract of service whereby an employer has the right to direct 
what work must be done as well as how the work must be done2. 
Therefore, the person who controls and directs a worker under an express 
or implied contract of hire and who pays the worker‟s salary or wages is 
an employer3.  
 
 

                                                 
1
  OVC Okene, ‘Curbing State Interference in Workers Freedom of Association in Nigeria’ 10(4)  

International Journal of Non-profit Law (2006) Pp.86-96; also available  
on <http://icnl.org/research/journal/vol8iss4/art-2.htm>accessed 01-03-2018 
2
   OVC Okene, Labour Law in Nigeria: The Law of Work (3

rd
  Edn., Claxton and Derrick Ltd, Ph.  

2012) p. 43 
3
   Black’s Law Dictionary, 9

th
 Edn., p. 604  
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The employment Rights Act 19964 defines a worker as an individual who 
has entered into or works under: a contract of employment; or any other 
contract, whether express or implied and (if it is express) whether oral or 
in writing, whereby the individual undertakes to do or perform work 
personally any work or services for another party to the contract whose 
status is not by virtue of the contract that of a client or customer of any 
profession or business undertaking carried on by the individual.  
Workers also means any employee (whether a public officer or an 
individual) who has entered into or works under a contract with an 
employer, whether the contract is for manual labour, clerical work or 
otherwise, express or implied, oral or in writing and whether is a contract 
of service of apprenticeship. 
Black‟s Law Dictionary5 defines worker as one who labours to attain an 
end; especially, a person employed to do work for another. Webster‟s 
Comprehensive Dictionary6 defines worker as one who or that which 
performs work; specially, a labourer as distinguished from a capitalist.  
 
Strike:  
Adopting the definition giving by the redactors of the Trade Disputes Act 
2004 in Section 48, a strike simply means the cessation of work by a body 
of persons employed acting in combination, or a concerted refusal or a 
refusal under a common understanding of any number of persons 
employed to continue to work for an employer in consequence of a 
dispute, done as a means of compelling their employer or any person or 
body of persons employed, or to aid other workers in compelling their 
employer or any persons or body of persons employed, to accept or not to 
accept terms of employment and physical conditions of work; and in this 
definition: 
(a) „Cessation of work‟ includes deliberately working at less than usual 

speed or with usual efficiency; and  
(b) „Refusal to continue to work‟ includes a refusal to work at usual 

speed or with usual efficiency‟. 
 
 

                                                 
4
   Section 230 (3) of Employment Rights Act 1986 (ERA 1996) UK 

5
   Black’s Law Dictionary 9

th
 edn, P. 1744 

6
   The New International Webster’s Comprehensive Dictionary of the English Language;  

Encyclopedic edn, 2010, P. 1450 
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Constitution:  
According to Legal Dictionary7 constitution is the fundamental law, 
written or unwritten, that establishes the character of a government by 
defining the basic principles to which a society must conform; by 
describing the organization of the government and regulation, 
distribution, and limitation of the functions of different government 
departments; and by prescribing the extent and manner of the exercise of 
its sovereign powers. 
Black‟s Law Dictionary8 defines constitution as the fundamental and 
organic law of a nation or state that establishes the institutions and 
apparatus of government, defines the scope of governmental sovereign 
powers, and guarantees individual civil rights and civil liberties. 
 
Freedom of Association:  
Freedom of association is the right to form societies, clubs and other 
groups of people, and to meet with people individually, without 
interferences by the government9. Black‟s Law Dictionary10 defines 
freedom of association as the right to join with others in a common 
undertaking that would be lawful if pursued individually. According to 
Cambridge Advanced Learners Dictionary11  as the condition or right of 
being able or allowed to do, say, think, etc. Whatever you want to, 
without being controlled or limited. 
The Constitution of the Federal Republic of Nigeria did not defined 
freedom of association but recognizes and guaranteed freedom of 
association to the citizens via section 40 which stipulates: „Every person 
shall be entitled to assembly freely and associate with other persons, and 
in particular he may form or belong to any political party, trade union or 
any other association for the protection of his interest‟.12 
 
 
 
 

                                                 
7
   Available on <http://legaldictionary.thefreedictionary.com/constitution> 

  accessed 03-03-2018 
8
   Black’s Law Dictionary 9

th
 edn, p. 353 

9
   Available on < http://dictionary.com/browse/freedom-of-association> accessed 03-03-2018 

10
   Black’s Law Dictionary 9

th
 edn, 735  

11
   Cambridge Advanced Learners Dictionary 3

rd
 edn, Cambridge Press  

12
   Constitution of the Federal Republic of Nigeria 1999 (as amended) Section 40  
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Fundamental Rights:  
Fundamental rights are those rights that are thought to be inherent to man 
and are protected by law in any Nation guided by the rule of law13 

The rights and duties flowing from this relationship is usually one of the 
causes of strike action. An employee owes to the employer the duty to 
render personal service, duty of cooperation, duty of obedience to 
reasonable and legitimate orders, duty to exercise reasonable care and 
skill, duty not to accept bribes or secret commission whereas the duties of 
an employer to an employee are; payment of remuneration14, an employee 
is entitled to remuneration even during illness. A sick worker shall be 
entitled to be paid wages up to twelve working days in any one calendar 
year during an absence from work due to temporary illness certified by a 
doctor15. It is the duty of an employer also to provide work for an 
employee. Duty of indemnity and duty to ensure the safety of 
employees16, it is clear that from the rights and duties appertain to both 
parties there are bound to be dispute. So, it is because of the apparent 
imbalance of power between employees and employers that has 
necessitated the desire of workers to come together. Workers have 
generally realized that bargaining collectively is their only chance of 
having a semblance of an equal relationship with their employer. They 
realize that against the power of an employer, an individual worker has 
almost no bargaining power and that the chances of improving his 
conditions of work are slim17. 
Workers have resorted to collective action because by banding together 
they are able to consolidate their strength far more effectively than they 
could as individuals18. Here, power stand against power19. Without 
worker‟s freedom of association in Nigeria, there can be no bargaining 
power on the part of an individual employee. According to Sir Abubakar 
Tafawa Balewa, the then Prime Minister of Nigeria, at the opening of the 
first International Labour Organization of African Regional Conference in 
Lagos, Nigeria, in 1960 said Freedom of association is one of the 

                                                 
13

   Available on <http://thelawyerschronicle.com/fundamental–rights-enforcement-in-Nigeria-                   
       Courts–the-jurisdictional-question > accessed 09-03-2018.  
14

   Okene, (n2) pp. 80- 97 
15

   Section 16 of the Labour Act 2004 
16

   Okene (n2) 
17

   Okene (n2) 
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   Okene (n2) 
19

   Okene (n2) 
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foundations on which we build our free nations20. In the same vein; 
Harold Laski, also posit that without freedom of the mind and association, 
a man has no means to self-protection in our social order21. 
The concept of freedom of association in labour relations simply means 
that workers can form, join, or belong to a trade union and engage in 
collective bargain. Workers thus enjoy the right to associate for union 
purposes and the right to participate in all union activities. These rights 
are recognized both in international law and in all civilized countries of 
the world. 
The constitution of the Federal Republic of Nigeria 1999 (as amended) 
guarantee the freedom of an individual to associate with other persons 
and to form or belong to any association of his choice. It provides that: 

Every person shall be entitled to assembly freely and associate with 
other persons, and in particular he may form or belong to any 
political party, trade union or any other association for the 
protection of his interest22. 

 
It is crystal clear from the letter and spirit of this constitutional provision 
that workers are not only entitled to belong to a particular association but 
may form or join an existing association that they feel will protect their 
interest. It is not the duty of an employer to choose a particular association 
for an employee. In Anigboro v. Sea Trucks (Nigeria) Ltd23, Where workers 
decided to join a trade union known as the National Union of Petroleum 
and Natural Gas Workers (NUPENG) against the wish of their employers 
who wanted them to join the Nigeria Union of Seamen and Transport 
Workers (NUSTW). The employers try to persuade the workers but the 
workers remained adamant as to their choice of a trade union, they were 
summarily dismissed. The Court of Appeal held that this constituted a 
violation of the right of freedom of association of the workers, as it is not 
for the employer to choose a trade union for his employees.  
Furthermore, an employee cannot be dismissed on account of trade union 
membership or non-membership24. This is another pointer to the fact that 
workers are guaranteed the right to associate for the protection of their 

                                                 
20

   Johnston, G. A., ‘The International Labour Organization’ (London: Europa Publications), 1970, 
P. 150  

21
   Liberty in the Modern State (London: George Allen & Union Ltd, 1948). P. 195 

22
   Constitution of  The Federal Republic of Nigeria 1999 (as amended) section 40 
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economic and other interest without fear of any sanctions. The court is 
therefore given the constitutional power to annual and invalidate any 
governmental/employers action(s) that violates the right of association in 
Nigeria. In Zakari v. Alhassan25, the Supreme Court held inter alia that „In a 
democratic society of ours where law prevails, the court is the hope of the 
common men. It plays an important role to protect the rights of its citizens 
from encroachment by any arm of government‟. 
In other words, where the rights of employees are encroached whether by 
the government or group of employers, it is the court that will redress the 
situation. The constitutional right to freely associate with or belong to a 
union of one‟s choice is qualified and not an absolute right. The goal 
keeper section in a way provides for derogation of the right to associate 
where it may be reasonable to do so in the interest of defense, public 
safety, public order, public morality or public health, or for the purpose of 
protecting the rights and freedoms of other persons26. Freedom of 
association as a fundamental right is accorded recognition at the 
international level. 
The Universal Declaration of Human Right (UDHR) adopted by the 
United Nations General Assembly in 1948, proclaims that Everyone has 
the right to freedom of peaceful assembly and association and no one may 
be compelled to belong to an association27. 
It also provides that everyone has the right to form and join trade unions 
for the protection of his interest28. Freedom of association is also 
recognized by the International Labour Organization (ILO). Apart from 
these, the right to associate, form and join a trade union is also recognized 
in the African Charter on Human and Peoples‟ Rights 1981, which also 
provides that Every individual shall have a right to association provided 
that he abides by the law29.  
The apparent imbalance of power between the employers and the 
employees gave raise to the formation of trade unions which unarguably 
came into existence for the purpose of protecting and improving the 
working conditions of employees. Trade union as an organization that 
represents employee at work, have extended the concept of democracy 
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   (2002) 14 NWLR (Pt. 786) 52 
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   Constitution of the Federal Republic of Nigeria 1999 (as amended) s 45. 
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from political rights to economic rights. Rights such as the freedom to 
choose and engage in an occupation and to be fairly remunerated, and the 
right to improved living conditions, as well as instrumental right which 
workers need to achieve these substantive right; the right to freedom of 
association, collective bargaining and the right to strike. Similarly, the 
right to associate and belong to trade union is open to all regardless of 
ethnicity, religion, or political affiliation; workers are free to participate in 
trade union without any discrimination whatsoever30.  
Since the Constitution of the Federal Republic of Nigeria 1999 (as 
amended) provides for freedom of association and Nigeria has also 
ratified and incorporated freedom of association contained in 
international covenants and treaties into its municipal law, the right to 
associate, form and to belong to trade union should be respected without 
any interference from any authorities and persons throughout the Federal 
Republic of Nigeria. 
 
Purpose and Formation of Trade Union  
The trade union like any other association is entitled to have more than 
one purpose but the core purpose of any or every trade union must be to 
regulate the terms and conditions of the employment of workers since a 
trade union is a combination of workers or a combination of employers. A 
trade union is permitted to have other purpose apart from the core 
purpose. It must be said here that any other purpose of the combination of 
employer(s) or employee(s) must be ancillary to the purpose of regulating 
the terms and conditions of employment of workers. Whatever other 
lawful purposes a trade union allows itself under its rules book or 
constitution, its principal or overriding purpose must be the regulation of 
terms and conditions of employment of workers.   
Where the principal purpose for which trade union is being carried on has 
ceased to be that of regulating the terms and conditions of the 
employment of workers. The Registrar of trade unions is empowered to 
cancel the registration of such a union. While a trade union can alter its 
rules by any method provided in its rule book, it is obligatory for the 
Registrar not to register the altered rules, if the alteration has eliminated 
the principal purpose. This statutory provision has been justified by the 
court in the case of Re Union of Ifelodun Timber Dealers and Allied Workmen31 
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where an application to register a combination of persons, calling itself the 
Union of Ifelodun Timber Dealers and Allied Workmen as a trade union 
was refused by the Registrar of Trade Unions on the ground that „it is a 
combination of traders and not registrable as a trade union under the law‟. 
The court held inter alia that whether a combination is a trade union or 
not, does not depend on its constituents but on its principal purposes 
under the Trade Unions Act, and that since the present association does 
not come within the definition of trade unions, the appeal was dismissed 
because its objects are for protection and expansion of the timber trade 
and welfare of all persons, whether they be workmen or employers, as 
against the purpose provided by the Act. 
This does not preclude a trade union to have other complementary 
purposes. Section 1(2) of the Trade Unions Act 2004 provides that a trade 
union might as well have other reasons of formation apart from the 
principal purpose as being specified in section 7 (1) (d) and Section 29 (2) 
(b). 
 
The Concept of Strike  
It is an incontrovertible fact to posit that it has not being easy with 
employees in Nigeria right from the genesis of trade unions. Employees 
continue to struggle in the hands of successive administration from 
federal, state down to the local government.  Honestly, it is difficult to 
state that the abuses on labour unions were grave during the military era 
because government interference continues even under this democratic 
dispensation. Industrial relations all over the world are functions of 
miscellany of factors coloured by political, economic and legal 
considerations amongst others. The relationship between the employers 
and employees continues to be a turbulent one and a source of unending 
litigation in Nigeria. This situation is further exacerbated by the fact that 
the government at all levels continues to remain the biggest employer of 
labour and had thus spurned intricate rules of civil service regulations on 
tenure and pensions. Thus, as the largest single employer of labour, the 
government plays the conflicting role of employing the largest labour as 
well as prescribing policies to guide labour-management relations. The 
average Nigeria worker is therefore, in a quagmire; he is to contend with 
his employer on one hand to ensure that obnoxious policies that have the 
capacity to stymie his welfare are not made. When this bleak situation is 
juxtaposed with the legal principle of „hire and fire‟ which allow an 
employer of labour to terminate the relationship he has with an employee 
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at will, even for no good reason, excepting those employments with 
statutory flavour32, the conundrum of the Nigerian workers is obvious. 
With the need to earn a living and meet personal and civil responsibilities, 
an employee must strike a balance between keeping his job allowing 
himself to be swayed by the whims of his employer. With the unequal 
bargaining power between employers of labour and the suppliers of 
labour which is always in issue, it appears that the latter is vulnerable. 
Generally, right to strike is a potent tool that employees use to bring about 
the balance; their only medium/method to coerce their employer into 
accepting their demands for better conditions of service through the 
mechanism of collective bargaining and is one that is crucial in a 
democratic society like ours33, it is a generic form used to represent 
concerted efforts which employees may take in order to exert pressure on 
the employers so as to persuade or compel them (the employers) to accede 
to their demands or claims. 
Formal definitions of strike had been given both by legislations and 
through various decisions of the courts, and through the basic 
understanding of the phenomenon of strike is similar worldwide, the 
definitions given to represent the concept will certainly be coloured by the 
peculiarities of the jurisdiction. In the case of Tram Shipping Corporation v 
Greenwich marine incorporation34, Lord Denning. MR. explained that a strike 
is: 

A concerted stoppage of work by men, done with a view to 
improving their wages or conditions of employment, or giving vent 
to a grievance or making a protest about something or 
sympathizing with other workmen in such endeavor. It is distinct 
from stoppage brought by an external event such as a bomb scare 
or by apprehension of danger. 

 
 
 

                                                 
32

   Iderirna v Rivers State Civil Service Commission (2006) 7 WRN 11; United Bank of Nigeria 
v Ogboh (1995) 2 NWLR (pt. 380) 647 at 669, University of Nigeria Teaching Hospital 
Management Board V Hope Chinyelu Nnoli (1994) 8 NWLR (Pr. 363) 376; Olurntoba Oju & Ors. 
v Abdul-Raheem & Ors (2009) 26 WRN1; Olufeagba v Abdul-Raheem (2010) 17 WRN 23. 

33
  Crofter Hand Woven Harris Tween Co. v  Veitch (1942) 1 ALL ER 142; (1942) ac, 435, p. 453 

34
  (1975) ALL ER 898, p. 990; SEE, ALSO Miles v Wakefield Metropolitan District Council (1987) 2 
ALL ER. 1081, P. 1097 
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Under Nigeria law, section 48 of the Trade Disputes Act35 provides that: 
Strike means the cessation of work by a body of persons employed 
acting in combination, or a concerted refusal or a refusal under a 
common understanding of any number of persons employed to 
continue to work for an employer in consequence of a dispute, done 
as a means of compelling their employer or any persons or body of 
persons employed, or to aid other workers in compelling their 
employer or any persons or body of persons employed, to accept or 
not to accept terms of employment and physical conditions of 
works. 

 
The Act further defined cessation of work to include deliberately working 
at less than usual speed or with less than usual efficiency; and refusal to 
continue to work includes a refusal to work at usual speed or with usual 
efficiency. Four elements in the definitions of a strike which are deemed to 
be essential are as follows:  

That there must be cessation of work and that the cessation of work 
must be as a result of a concerted effort brought about by a 
combination of persons. The strike must be against an employer 
and the goal for which the tool of strike is employed must be in 
connection with a dispute36 involving the terms of employment 
and physical conditions of work. 

 
It is also important to note here that the current state of our laws in 
Nigeria does not really encourage the rights of workers to embark on a 
legal strike action; the onerous conditions that are required to be met 
before workers in Nigeria can lawfully embark on a strike action operates 
to cripple the right of workers to strike.  For instance, Section 6 (d) of the 
Trade Unions (Amendment) Act, 2005 which provides that before workers 
can embark on a strike action in Nigeria; they must have exhausted the 
statutory procedure for settlement of trade disputes under the Trade 
Disputes Act. The procedures are outlined in Sections 18 and 43 of the 
Trade Disputes Act. The provisions of the Trade Disputes Act introduced 
both voluntary and compulsory settlement procedures. The situation is 
that in summary, the right to legal strike is allowed in theory whereas it is 
disallowed in practice. 

                                                 
35

  Cap. T8, Laws of the Federation of Nigeria, 2004 
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    National Union of Road Transport Workers v Ogbodo & Ors (1998) 2 NWLR (Pt. 537) 189 



The Journal of Law and Policy      Volume 3, Issue 4, 2022 
 

40 

 

Local Sources of Right to Strike in Nigeria  
Generally, in Nigeria, there is no express statutory provision which 
empowers workers to freely embark on a legal strike action. However, 
there are various statutory provisions restraining trade unions or workers 
from embarking on a strike action, and also the categories of persons that 
are qualified to embark on a strike actions and the condition precedent to 
a strike action in Nigeria even though the right to strike is an integral part 
of the right ingrained in the personal status of a citizen to choose whom he 
will serve, which distinguish him from a slave. 
The Nigerian experience regarding the exercise of the right to strike by 
Nigerian workers is not a laudable one; employers of labour (in which the 
Nigerian government is the major employer of labour) usually do not 
leave any stone unturned in the bid to frustrate the exercise of the right of 
workers to legal strike; they result to both physical abuse and legal 
restrictions to deter workers from embarking on a strike action. 
Technically the right to strike in Nigeria is derived from workers and 
trade unions immunities from civil and criminal liabilities whenever they 
embark on industrial action. This right is accorded workers under the 
common law and local legislations38. The local legislations relied on here 
do not expressly provide for the right to strike but however, their 
provisions are referential. 
 
For instance, Nigerian workers can rely on section 518A (1) of the 
Criminal Code39 which provides that: 

The provisions of sections 516 to 518 shall not apply to an 
agreement combination of two or more persons to do or produce to 
be done any act in contemplation of furtherance of a trade dispute 
of such act contributed by one person would not be punishable as 
an offence… 
 

Again Section 24(1) of the Trade Union Act40 provides that: 
An action against union (whether of workers or employers) in 
respect of any tortuous act alleged to have been committed by or on 
behalf of the trade union in contemplation of or in furtherance of a 
trade dispute shall not be entertained by any court in Nigeria. 
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The Ipsissima Verba of Section 44(1) of the Trade Unions Act also reflect the 
right to strike: 
An act done by a person in contemplation or furtherance of a trade 
dispute shall not be actionable in tort on any one or more of the following: 
 
(a) That it induces some other person to break a contract of 

employment; or 
(b) That it is an interference with the trade, business or with the right 

of some other person to dispose of his capital or his labour as he 
wishes; or  

(c) That it consists in his threatening that a contract of employment 
(whether one to which is a party or not) will be broken; or  

(d) That it consists in his threatening that he will induce some other 
person to break a contract of employment to which that other 
person is a party, 

 
When this provision is juxtaposed with paragraph 14 of the first schedule 
of the Trade Unions Act, which is to the effect that the Rules Book of trade 
unions must contain a provision that no member of a trade union shall 
take part in a strike unless a majority of the members has in a secret ballot 
voted in favour of the strike it becomes obvious that the right to strike is 
one known to law but there is no express provision for workers to embark 
on a strike action. Just like the Trade Unions Act, the Trade Dispute Act41 
does not expressly provide for the right to strike but certain provisions of 
the law acknowledge the existence of the right to strike  
The Banks and other Financial Institutions Act, 202043 expressly 
recognized the right of bank workers to go on strike and at the same time 
accorded protection to the banks from incurring liability by reason of their 
inability to open to customers due to strike action by their employees44. 
The Nigerian courts have been called upon to determine the legality of 
strike embarked upon by trade unions and the courts have been fair in its 
judgments. In the case of Adams Oshiomole v Federal Government of Nigeria45 
the court of appeal held that the strike action embarked upon by the 
Nigeria Labour Congress to protest incessant fuel hike was illegal as the 
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right of Nigerian workers to free assembly and freedom of association 
cannot be exercised outside the purview of the Trade Dispute Act. Also 
more revealing is the position of the court of Appeal in the case of Union 
Bank of Nigeria Plc v Edet where Uwaifo, JCA, held that: 

The failure to act in strict compliance with collective labour 
agreement is not a justifiable reason to embark on a strike. Its 
enforcement lies in negotiations between the union and the 
employer and ultimately in strike action should the need arise and 
it be appropriate. 

 
From the decisions of the court of Appeal in the cases of Adams Oshiomole 
v Federal Government of Nigeria and Union Bank of Nigeria v Edet cited 
above, it can be deduced that though the right to freedom of assembly and 
association are fundamental rights by virtue of Section 40 of the 
Constitution of the Federal Republic of Nigeria 1999 (as amended), the 
right to strike is not a right; it is indeed seen as a privilege. Pitt 
distinguished between a right and a privilege when he summarized: it is 
important to distinguish between a liberty to embark on strike action, and 
a right to do so. If you have a right to do something, not only you are 
legally able to do it, but others are under a duty not to interfere without 
action. If you have only a liberty to do something, then, all it means is that 
you are not under a duty to refrain from such action. It does not mean that 
other people are necessarily wrong in tempting to stop you; they have no 
duty to let you behave in this way. Thus, a liberty is more precarious than 
a right would be. 
The right to strike is not one exercised by employees based on hunches; it 
is one known to law. Although at the international level, the International 
Labour Organization Conventions and Recommendations, the African 
Charter on Human and Peoples Rights which had been domesticated as 
required by Section 12 (1) of the Constitution of the Federal Republic of 
Nigeria 1999 (as amended) amongst others provide forth right to strike. It 
is important to state here that at the domestic level, the Trade Unions Act, 
the Trade Disputes Act and the 1999 Constitution, amongst others, 
provides only the source of the right to strike. Therefore, the right to strike 
is more of a privilege; there is no domestic legislation that expressly 
provide for strike as a right. According to Chianu, whereas employers 
pretend to be deaf to labours‟ hues and cries, they suddenly develop the 
hearing instincts of dogs, when strike language is spoken.  
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International Sources of the Right to Strike in Nigeria  
 The foremost international source of the right to strike originates from the 
International Labour Organization (ILO) which is the United Nations 
Agency responsible for upholding international labour standards. The 
ILO convention is the most important source of all international labour 
law and has a reputation for an established labour tradition and 
jurisprudence. 
Although the right to strike is not expressly provided for in any of the 
organization‟s international labour conventions and recommendations, 
the absence of such express provisions does not mean that the ILO have 
no regard for the right to strike or refuses to deal with the appropriate 
means of safeguarding its protection. In fact, in its regards for workers‟ 
right to strike, the ILO has passed two (2) resolutions which provided 
guidelines for ILO policy on the right to strike in member states.  
1. The Resolution concerning the Abolition of Anti-Trade Unions 

Legislation in the member states of the International Labour 
Organization which enjoys member states to adopt international 
laws and instruments that will ensure the effective and unrestricted 
exercise of trade union‟s rights, including the right to strike by 
workers.  

2. The Resolution Concerning Trade Union Rights and their relation to 
civil liberties‟ which called on member states to take necessary action 
to ensure full and universal respect for trade union‟s right their 
broadest sense, including the right to strike46. 

 
Apart from these resolutions, the decisions of the ILO supervisory bodies, 
especially those of the committee on the Freedom of Association (CFA) 
and the Committee of Experts on the Application of Conventions and 
Recommendations (CEACR) provided evidences that shows that the ILO 
acknowledges the existence of workers‟ right to industrial action; the CFA 
has ruled and proclaimed that strikes are part and parcel of trade union 
activities and the right to strike as one of the essential means available for 
workers and their organization for the promotion and protection of their 
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economic and social interests47. The CEACR defined right to strike to 
include not only interests that have to do with better working conditions 
and pursuing collective demands of an occupational nature, but also with 
seeking solutions to economic and social policy questions and to labour 
problems of any kind which are of direct concern to workers48. However, 
the ILO does not regard the right to strike as an absolute right; in fact, the 
ILO supervisory bodies have always referred to the right to strike when 
they have considered applications of Article 3 and 8 of the freedom of 
Association and Protection of the Right to Organize Convention 1948 (No. 
87) by the various member states as rights subject only to the reasonable 
restrictions that might be imposed by the law. For this reason, three (3) 
exceptions had been created, outside of which any prohibition or 
restriction of the right to strike is considered contrary to international 
labour law. The first exception borders on the right of members of the 
police and armed forces to strike; the persons affected herein are excluded 
from the ambit of convention No. 87 from which the right derives and so 
can be denied the right to strike. In the second exception, public servants 
“exercising authority in the name of the state” may be prohibited or 
restricted from exercising the right to strike. The third exception relates to 
employees in „essential services‟, which are restrictively defined as service 
„whose interruption would endanger the life, personal safety or health of 
the whole or part of the population‟.  As laudable as the ILO‟s conventions 
are; their applicability to Nigeria is uncertain in the light of Section 12 (1) 
of the Constitution51 which demands that international treaties be 
domesticated into laws before they become applicable as laws in Nigeria. 
In the case of African Reinsurance Corporation v Fatoye52, the Supreme Court 
while interpreting section 12 of the 1979 Constitution which has been re-
enacted as section 12(1) of the 1999 Constitution held that a treaty that has 
been ratified by Nigeria, has no force of law until it has been enacted into 
law by the national legislature. Thus an international treaty does not 
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become enforceable within Nigeria‟s domestic jurisdiction unless 
incorporated into the municipal law by legislation. 
The court in the case of Registered Trustees of National Association of Community 
Health Practitioner of Nigeria v Medical and Health Workers Union of Nigeria53, 
where the issue for determination at the Supreme Court was whether the 
Court of Appeal was right when it held that the provisions of clauses 87 and 
89 of the International Labour Convention have no legal force in Nigeria since 
the Convention has not been ratified by the National Assembly; even though 
signed by Nigeria, the Supreme Court was required  to interpret the 
provision of Section 12(1) of the 1999 Constitution. Mukhtar, JSC, who 
delivered the judgment of the Supreme Court, had this to say on the 
provision of Section 12 (1) of the 1999 Constitution: 

In essence, what the legislature meant or intended is that for a treaty 
to be valid and enforceable, it must have the force of law behind it, 
albeit it must be supported by the law enacted by the National 
Assembly, not bits and pieces of provisions found here and there in 
the other laws of the land, but not specifically so enacted to 
domesticate it, to make it a part of our law.  To interpret similar 
provisions as being part of the international labour organization 
conventions just because they form parts of some other enactments 
like the African charter on Human and people’s Rights etc will not be 
tolerated54. 

 
In line with the demands of Section 12 (1) of the Constitution of the Federal 
Republic of Nigeria 1999 (as amended) the charter had been enacted into law 
as African Charter on Human and People‟s Rights (Ratification and 
Enforcement) Act, Cap. A9, Laws of the Federal of Nigeria, 2004. 
In summary, in the celebrated case of Abacha v Fawehinmi56, the Supreme 
Court held that since the African charter has been incorporated into Nigerian 
Law, it enjoys a status higher than a mere international convention, it is part 
of Nigerian Corpus Juris. Although the charter did not expressly provide for 
the right to strike or trade unions rights, a compound reading of Articles 5, 10 
and 15 of the Charter provides support and basis for the right to strike and 
trade unions right. Nevertheless, despite the fact that there is no express 
provision(s) in the charter on trade unions rights, the commission set up 
under the charter has provided detailed guidance on the trade unions rights 
in its guidelines for the submission of state reports where states are obliged to 
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provide information on laws, regulations to promote, regulate or safeguard 
trade unions rights, which includes the right of trade unions to function 
freely, collective bargaining and the right to strike. 
 
Conclusion 
According to Chianu, whereas employers pretend to be deaf to labours‟ hues 
and cries, they suddenly develop the hearing instincts of dogs, when strike 
language is spoken. However, as beautiful as this may sound, there is no 
express statutory provision which confers right to embark on a lawful strike 
on employees in Nigeria but there are several statutory provisions restraining 
employees from embarking on a strike action. 
This position has been given judicial blessing in the celebrated case of Adams 
Oshiomole v. Federal Government of Nigeria where the Court of Appeal held that 
the strike action embarked upon by the Nigerian Labour Congress (NLC) 
under the leadership of Adams Oshomole to protest incessant fuel hike was 
illegal as the right of Nigeria workers to freely assemble and freedom of 
association cannot be exercised outside the Trade Dispute Act. It is also 
important to state that the Trade Dispute Act operates to cripple the rights of 
workers to strike. 
Again, the Court of Appeal in the case of Union Bank of Nigeria Plc v. Edet, 
held that: 

Failure to act in strict compliance with collective labour agreement is 
not a justifiable reason to embark on a strike. Its enforcement lies in 
negotiations between the union and the employer and ultimately in 
strike action should the need arise and it be appropriate. 

 
From the decisions of the Court of Appeal cited above, it can be deduced that 
though the right to freedom of assembly and association are fundamental 
rights. However, the right to strike is not a right; it is indeed seen as a 
privilege. 
It is high time we do away with the combine effect of Sections 516-518A of 
the Criminal Code, Sections 23, 24, 43 and 44, of the Trade Unions Act. 
Employees in Nigeria deserve something similar or better than section 45 of 
Bank and other Financial Institutions Act, (BOFIA) which expressly 
recognized the right of bank workers to embark on a strike action and also 
protect the bank from incurring any liability to any customers by reason only 
of the failure on the part of the bank to open for business during a strike 
action. 
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WOMEN AND RIGHTS TO INHERITANCE:  
A CRITICAL ANALYSIS 

 

By 
 

Eze-Obuzor, Nneka Esq.* and Dr. M. E. Nwanyanwu** 
 

Abstract 
This study seeks to critically analyze women’s right to inheritance 
of their deceased husbands’ properties. It is of utmost importance 
that this study is carried out due to perceived discrimination 
against women in intestate succession under customary law in 
Nigeria. Circumspectly, gender discrimination is currently 
receiving the attention of the world community.  The researcher 
concluded with the recommendation that: there is need to make 
justiciable, the socio-economic rights (including women’s right to 
inheritance) contained in chapter-two of the constitution; 
establishment of Rural Women’s Policy Forum, to provide a space 
for dialogue between the rural women’s sector, and government 
departments on policy issues to promote equality for women 
(widows) within a rural development framework; and appointment 
of a National Commission on Gender Equality, with the sole aim of 
advocating, and overseeing the advancement of gender equality in 
the public and private sectors.  

 
Introduction  
Inheritance is simply the practice of passing on ones‟ belongings, assets, 
and properties to ones‟ beneficiaries. Most times, when inheritance 
matters are brought up, it tends to be quite a sensitive subject for any 
family especially when it comes to intestate succession by women. In this 
regard, Wills Act establishes the fact that restrictions are not placed on 
women with regard to inheritance when it comes to testamentary 
disposition.  Women as benefactors are treated equally with others. 
Testators under the Wills Act are free, irrespective of whether or not he is 
subject to customary law, to dispose all real or personal estate to 
whomever he wishes whether male or female- and it takes effect upon his 
death1 However, inheritance is commonly patrilineal and sharing of assets 
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tends to be in favor of the male child. It is a cultural practice that cuts 
across the whole world. It is a critical mode of property transfer in many 
Sub-Saharan African countries2 where inheritance distributions are 
culturally done through direct, and intimate interactions among family 
members.  
 
Widowhood 
On the African continent, particularly Nigeria, widows face seemingly 
insurmountable challenges. Widows - rather than being sympathized with 
and assisted, are subjected to near in-humane treatment in certain 
traditional ritual rites and practices such as solitary confinement, 
defacement, dis-inheritance (as seen in n cases like Nezianya v. Okagbue, 
where the Supreme Court upheld the argument that a married woman has 
no right to inherit her deceased husband's property3), and a relatively long 
mourning period. Many are stigmatized, blamed for their husband‟s death 
and displaced from their marital home. In Nigeria, like any other African 
Country, traditional practices like the issue of widowhood are still 
consciously and unconsciously upheld by significant proportion of the 
population. Widowhood practices are observed by almost all the ethnic 
groups in Nigeria, particularly among the Yoruba, Igbo and Hausas. The 
culture of widowhood has been in existence from time immemorial and 
transmitted from generation to generation. 
Widowhood is the state of being a widow or widower, or the period of 
times during which someone is a widow or widower. Widowhood is a 
tragedy that befalls a married person as a result of the timely or untimely 
death of the spouse. In many cultures, widowhood in women is 
considered as stigma and widows as inauspicious.4 The issue of 
widowhood, particularly in Nigeria, appears to have gender implication 
as there are certain cultural imbalances in the practices of widowhood by 
widows and widowers. Traditions are particularly hard on widows 
because widowhood involves varying degrees of physical hardship, 
deprivation, ritual contaminations, emotional instability, socio-economic 
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and psychological trauma. Various tribes and cultures in Nigeria have 
diverse ways of practicing rites pertaining to burial, but traditions are 
particularly hard on women. Culturally, widowhood burial rites involve 
varying degrees of physical hardship, deprivation, ritual contamination, 
emotional instability, socioeconomic and psychological trauma.5 
Widowhood Practices in Nigeria involve dehumanizing rites and rituals 
which women are mandated to follow. Widowhood is often the beginning 
of life-long oppression and misery for women. Widowhood entails the 
observance of certain rites by women that differ from culture to culture in 
Nigeria. 
 
Widowhood and Inheritance 
The inheritance rights of widows and divorcees are precarious and 
dependent on the benevolence of the family head. The situation of 
widows is determined by their willingness to remarry within the family 
and their fertility. If she obliges, the woman is allowed usage of her 
portion of the land allocated to her and to stay in her hut. If she opts not to 
marry but stay as family member and look after her children, she has the 
access to both her hut or room and the land, and she could go on farming 
to take care of the children. If she marries out of the husband‟s family, she 
loses all the rights and success she was entitled to. Childless widows on 
the other hand, are expected to return to their ancestral home on the death 
of their husbands. 
A widow of a customary law marriage, on the death of her husband is 
completely disinherited under the various customary laws in Nigeria.6 No 
system of customary law in Nigeria confers a beneficial right in a widow 
in the deceased husband‟s estate, except indirect benefits through her 
children‟s right, if any. This is all the more so apparent given that the 
widow is property to be inherited.7 However, the rules of inheritance in 
Igbo land are not uniform but there are certain similarities. The oldest son 
of a deceased has exclusive rights to the entire estate left behind. He is 
entitled to a special property by virtue of being the eldest son.  He has the 
right to manage and administer other properties of his deceased father for 
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the benefit of himself and his brothers and sisters. When a woman dies, 
whatever property she acquired before marriage, goes back to her family8. 
Under Igbo Customary Law, the female child was excluded from 
inheriting the property of their father or their husbands. This however 
stirred some discussion and in a Supreme Court decision in April 2014 
(Ukeje v Ukeje), the Court found that the Igbo inheritance rules that 
exclude women from inheritance violates the country‟s 1999 Constitution 
which guarantees freedom from discrimination.  
In the case of Ukeje v Ukeje,9 The Supreme Court has voided the Igbo law 
and custom which forbids a female from inheriting her late father‟s estate 
on the grounds that it is discriminatory and conflicts with the provision of 
the constitution. The court held that the practice conflicted with section 
42(1) (a) and (2) of the 1999 constitution. The trial court found out that she 
was a daughter to the deceased and that she was qualified to benefit from 
the estate of her father who died intestate in Lagos in 1981. The Court of 
Appeal, Lagos, to which Mrs. Lois Ukeje and Enyinnanya Ukeje appealed, 
upheld the decision of the trial court, prompting them to appeal to the 
Supreme Court. In its last judgment, the Supreme Court held that the 
Court of Appeal, Lagos, was right to have voided the Igbo‟s law and 
custom that disinherit female children. Justice Bode Rhodes-Vivour, who 
read the leading judgment, held that no matter the circumstances of the 
birth of a female child, such a child is entitled to the inheritance from her   
late father‟s estate.10 Consequently, the Igbo customary law, which 
disentitles a female child from partaking in the sharing of her deceased 
father‟s estate is in breach of section 42(1) and (2) of the constitution, a 
fundamental right provision guaranteed to every Nigerian.11 The said 
discriminatory customary law is void as it conflicts with section 42(1) and 
(2) of the constitution. In the light of all that has been said, the appeal was 
dismissed.  
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Prime Issues in Inheritance and Succession 
In a society in which inheritance exists, two issues are of prime 
importance for the distribution of wealth and for the social and political 
structure of the society: the issue of the extent to which owners of 
property shall have the power by their own decision to determine the 
course of inheritance and the issue of whether or not estates shall be 
allowed or even required to pass undivided to one single heir.12 
The power of an owner of property to determine who is to have it upon 
his death is thought to stimulate economic activity: it is also considered 
desirable that a property owner be allowed to modify the rigid rules of the 
intestacy laws so as to adapt them to the particular situation of his family 
by preferring, for instance, a disabled child over one of proven capacity. 
The freedom to disinherit a child may be used to induce filial obedience, 
but freedom of testation also implies the freedom of making provision for 
charity. The possibility of abuse for ends of spite, arbitrariness, or whimsy 
is the price society has to pay for such power. Freedom of testation 
developed slowly, and nowhere does it exist without limitations.13 
 
Causes of Widowhood 
Poverty acts as a primary cause of widowhood in three ways: through 
hazardous work (often the only option for poor males), personal behavior 
or psycho-social tendencies causing early death, and poor health and 
disease caused by inability to afford required nutrition and medical care 
in countries without effective free healthcare, lack of adequate housing, 
and lack of clean water and sewage systems.  Poverty as a cause of 
widowhood is of special interest because of the prematurity of the 
widowhood caused.14 Premature widowhood is a particular concern 
because it has intergenerational consequences, characterized by women 
with dependent children. It is also a concern given the high reported 
incidence of widows under age 60 in developing countries. These women 
have been partly or wholly dependent on husbands and partners as the 
primary source of economic support and premature widowhood is more 
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frequent in countries where state welfare in the form of income support 
and free healthcare is poor or not available at all, and in several regions. 
Also, Work is another cause of widowhood.15 The International Labour 
Organization (ILO) estimates that each year there are 2.3 million deaths of 
workers. Work deaths are defined as deaths arising from accidents and 
work-related illness. The ILO states that “work kills more people than 
wars.” Globally, this costs four percent (4%) of GDP, while the accident 
rate has been increasing in developing countries where an unknown 
number of work -deaths go unreported because a large proportion take 
place in the informal sector of the economy.16 
Disease as a cause of widowhood does not operate on its own in a social 
vacuum.17 Social norms leading to socially learned behaviors are crucial 
facilitators of disease as a killer of men and hence as a cause of 
widowhood. When fused with poverty, they produce a lethal 
combination. Malnutrition caused by poverty- especially extreme poverty- 
reduces the body‟s natural defenses to diseases such as HIV/AIDS, with 
skin on critical surfaces of the body becoming fatally impaired in its 
ability to resist disease.  Chronic poor health, brought on by inadequate 
nutrition, access to healthcare, housing and lack of clean water and 
sewage infrastructure, is the leading outcome of poverty -with greatest 
intensity but not exclusively in developing countries. Crucially, chronic 
poor health aggravates the progression of serious diseases such as 
HIV/AIDS and tuberculosis (TB), the effects of which can be seen in 
differences between high- and low-income countries in male mortality 
figures and causes. 
Furthermore, Psycho-social response deaths in men are a pertinent area 
for consideration. The term psycho-social response deaths as used here 
distinguish these deaths as inflicted by individuals on themselves, so 
focusing on the individual as the cause of death. The underlying cause of 
death, however, is from the male psychological response to reduce 
economic circumstances. This is a factor whether the deaths result from a 
prolonged process- as in the case of alcoholism- or when immediate, as in 
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the case of suicide or non-military community violence. A significant 
cause of premature deaths of males aged 15-59 is alcoholism as a psycho-
social response to economic collapse, which has epidemiological 
characteristics due to its society-wide incidence.18 This has been observed 
in Russia since the early 1990s, following the collapse of the Soviet 
economy and welfare state. It has been so pronounced that the adult male 
death rate has increased dramatically, reducing male life expectancy to 58 
years.19 
Conflict as a cause of widowhood can be inter-communal, such as in 
Kenya in 1992, 1997, and 2007, due to the contested presidential elections; 
in Northern Ireland since the 1970s; the case of the Gujarat massacre of 
Muslims in India in 2002; massacres and targeted killings in Indian 
Kashmir in addition to military confrontations; or the Shia-Sunni 
conflagration of post-Baathist Iraq following the US-led invasion. Nigeria 
is not excluded from this, as so many has lost their lives as a result of 
chaos perpetrated in the country till date. 
 
Factors Influencing Widowhood Practices  
There are notable factors influencing the unhealthy widowhood practices 
in every part of the country. The notable factors include; male-dominance 
and patriarchal influence, poverty, lack of education, and inferior social 
status,  
 
Male dominance and Patriarchal influence: Male dominance and 
patriarchy primarily influence the practices of widowhood and the 
inferior status of women in society. Men usually remarry shortly after the 
death of their wives while women mourn for months and subjected to 
inhumane torture. In addition, the act of bride price payment by men has 
made them regard women as commodities exchanged for material things. 
The law of creation has been misunderstood, so was the gend0er roles. 
Women are excluded from the decision-making 
process both in their parental and matrimonial home which has a great 
influence on the oppression of widows.20 
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Poverty:  
Women‟s lack of economic freedom and inability to fend for themselves 
make them vulnerable to oppression and exploitation by in-laws, clans, 
village heads, or villagers. Hiding under customs and traditions, these 
people subject women to unwholesome practices which include; 
demanding the late husband‟s properties and in most cases, selling some 
in the name of raising funds for the burial of the deceased.21 
 
Lack of Education:  
Lack of formal education serves as a huge setback to women as they 
usually do not know their rights. Lack of awareness prevents them from 
resisting the cultural pressure, humiliation, and inhumane abuse in the 
name of widowhood rites, or disposition of their husband‟s properties.22 
 
Inferior Social Status:  
With widowhood, many women lose their social status. Widowhood is a 
risk for transition into poverty. The imposition of restrictive and extensive 
mourning, seclusion, mandatory dress-codes have great implications on 
the socioeconomic status of widows. Additionally, because of lack of 
income and financial security, widows are unable to provide children‟s 
education, adequate food, secure accommodation, and maintain the 
households.23 
 
Summary of Findings 
The findings from this study have been codified in an unambiguous 
approach, for inductive purpose:  

1. Women‟s right to inheritance is mainly influenced by the origin of 
the property in question. For instance, tribal or family land may be 
treated differently from purchased land. .  

2. That multiple laws intersect on the question of women‟s right to 
property and inheritance hence very problematic. 
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3. That when it comes to women‟s right to inheritance, tribal or 
customary laws which are not codified are first applied especially 
the uneducated women in rural areas 

 
Conclusion 
Overall, The Jurisdiction of Nigeria is internally consistent with protecting 
the right of women in intestate succession especially, the Wills law of 
Rivers State 1988. Although there has been progress by the jurisdictions of 
Nigeria in abrogating discriminatory inheritance practices against women, 
but there is need for much more work to totally resolve this issue, as there 
is clear disparity between what the law says and what is obtainable in 
reality. Illustratively (as part of the progress by the jurisdiction of 
Nigeria), in the year 2016, the Supreme Court in a landmark judgment of 
Mrs Lois Chituru Ukeje (widow of late Lazarus Ogbonna Ukeje) and their 
son, Enyinnanya Lazarus Ukeje against Mrs. Gladys Ada Ukeje (the 
deceased‟s daughter), nullified the Igbo law and custom which disallows 
women from inheriting their father's estate.24 This practice was ruled by 
the apex court as being discriminatory, and in conflict with the provisions 
of the Nigerian Constitution (a breach of Section 42 (l) (a) and (2) of the 
1999 Constitution). Similarly, in recent time, The Rivers Assembly passed 
„Prohibition of Curtailment of Right of Women in Family Property Bill 
2022‟,25 to ensure justice, equity, and fairness. It can be said without 
mixing words that Nigeria is not in short supply of laws that protects the 
right of women in intestate Succession. However the implementation of 
these laws is the main issue. 
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Recommendations 
1. Before actions are taken to amend discriminatory laws, it is 

imperative to speak to women about the rights so that the 
amendment is driven by what is feasible, possible and desired by the 
women that the intervention seek to assist. Policies like „The Rural 
Development Policy‟, which guarantees provision of rural micro 
credit, and capacity development activities to only women can be 
adopted to assist in reducing inferiority complex of women in the 
country - and overtime, can make women courageous enough to 
stand for their right. 

2. There is need to create awareness on the role a woman plays in the 
society, this will in turn create the need to need to allocate both tribal 
and family land to women. The government and the community can 
help by allocating lands in the name of the woman hence the woman 
will gain more power in the household and be less prone to 
abandonment and mistreatment in the event of spousal death.  

3. Rural Women‟s Policy Forum can be formed to provide a space for 
dialogue between the rural women‟s sector and government 
departments on policy issues to promote equality for women 
(widows) within a rural development framework. This should be 
effective in coming to a point of harmonization between customary 
practices and statutes of Nigeria regarding intestate succession and 
better implementation of the extant laws be made a priority.  
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THE LEGAL PROTECTION OF WOMEN AND CHILDREN IN  
IDP CAMPS: THE CURRENT REALITIES 
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Abstract 
Women and children are very important stakeholders in the 
sustainable development of Nigeria. When combined, they 
represent the majority of the population of Nigeria. Whereas 
women are home builders and contribute immensely to socio-
economic and political development, children are an epitome of 
intergenerational continuity. However, rising incidences of 
insecurity particularly the activities of the Boko Haram terrorist 
sect and bandits combined with natural disasters to induce 
displacements in Nigeria particularly in the North East region. 
Women and children are therefore often compelled to seek safety in 
Internally Displaced Persons Camps. Within the camps, however 
they are particularly vulnerable to abuse and exploitation. This 
work examined the legal protection of women and children in IDP 
camps vis-à-vis the current realities. The doctrinal method of 
research was adopted in this work hence, primary and secondary 
sources of law were used. In this work there are various laws and 
instruments at the national, regional and international levels 
which offer protection to women and children in IDP camps. 
Nevertheless, the work seeks to analyze the legal protection of 
women and children in IDP camps which is grossly inadequate. 
This is due essentially to the absence of binding legal framework 
targeted at IDPs, the limited nature of general human rights with 
regards to IDPs and the weak mechanisms for the enforcement of 
the protection of IDPs. 

 
Introduction 
The importance of women and children in any society cannot be 
overemphasised, hence the protection of women1 and children2 is secured 
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through statutory provisions.3 Women are in most cases the pillars of the 
family which is the most critical socio-economic unit of every society.4 
Women also contribute immensely to the national economy at large.5 
Children are often referred to as the leaders of tomorrow.6 Boakye-
Boaten,7 submits that the future of every society rests on the quality of its 
children. Consequently, the level of commitment towards the protection 
of children, considering their physical, mental, economic and social 
vulnerability is very crucial.  The above notwithstanding, internal 
displacement which often forces women and children into Internally 
Displaced Persons Camps, continue to raise serious concerns over the 
rights and welfare of  women and children as they are the most vulnerable 
in IDP camps.8 
According to the UN Guiding Principles on Internal Displacement 
(UNHCR), 1998,9 Internally Displaced Persons (IDPs) are “persons or 
group of persons who have been forced or obliged to flee or to leave their 
homes or places of habitual residence, in particular as a result of or in 
order to avoid the effects of armed conflict, situations of generalised 
violence, violations of human rights or natural or human-made disasters, 
and who have not crossed an internationally recognised State border.”10 
Thus, these are persons who have been forced to flee their homes and 
residence to another area within the geographical borders of the country, 
as a result of natural disasters or human-made disasters such as armed 
conflicts, generalised and gross violence or human rights abuse.11 
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Legal Protection of Women and Children in IDP Camps under Domestic 
Laws 
This chapter provides a critical appraisal of the legal protection of women 
and children in IDP camps.  It examines the nature, extent and adequacy 
of the protection offered under national, regional and international laws. 
The chapter further highlights the current realities vis-à-vis available legal 
protections. Lessons are drawn from the legal approaches in Columbia 
and Ukraine. 
 
Protection under the Constitution of the Federal Republic of Nigeria 
1999 (as amended) 
Section 33(1) of the CFRN 1999 provides that every person has a right to 
life. In Sogbesan v Chief of Naval Staff,12 the Court stated that where 
provisions of a statute are clear and unambiguous, the duty of a court is to 
give them their ordinary grammatical meanings in the context in which 
they are employed and used by the legislature. “Every person” therefore 
must be given its ordinary meaning which includes women and children 
in IDP camps. Although the Constitution did not define life, the Pakistani 
Supreme Court in Zia v WAPDA,13 described life as follows: 

The word „life‟ is very significant as it covers all facets of human 
existence… Life includes all such amenities and facilities which a 
person born in a free country is entitled to enjoy with dignity, 
legally and constitutionally... Any action taken which may create 
hazards to life will be encroaching upon the personal rights of a 
citizen to enjoy the life according to law. 

 
From the above, for women and children in IDP camps, life does not mean 
the existence of breathe alone. This is because life as we know it does not 
exist in a vacuum. There are physical and social economic conditions 
necessary for life to exist. Again, the right to life is deliberately put as the 
first fundamental right. This is because it is only a person that has life that 
can enjoy other rights. 
The above notwithstanding, the nature and extent of the right to life under 
the CFRN 1999 with regards to women and children in IDP camps is 
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disappointingly narrow. The right to life merely means that „no one shall 
be deprived intentionally of his life‟.14 It does not guarantee a right to 
socio-economic and political conditions necessary for a productive life. 
Besides, since section 33 merely protects against intentional deprivation of 
life, by implication, unintentional deprivation of life is not a breach of the 
right to life. This is consistent with section 24 of the Criminal Code that a 
person is not criminally liable for an act which happened by accident.15 
Thus, the right to life does protect women and children in IDP camps 
against life threatening situations such as starvation, poor environmental 
health, poor accommodation conditions in camps among others. 
 
Protection under the Violence against Persons Prohibition Act 2015 
One of the challenges faced by women and children in IDPs is violence 
which may be physical, emotional, psychological or sexual.16 Violence 
against women has been defined by the United Nations Declaration on the 
Elimination of Violence against Women as, „any act that results in, or is 
likely to result in, physical, sexual, or psychological harm or suffering to 
women, including threats of such acts coercion, or arbitrary deprivation of 
liberty, whether occurring in public or in private life.‟17 The Violence 
Against Person ( Prohibition) Act 2015 came into existence to address gaps 
that existed in the protections and remedies available to women and 
children who had suffered various harms as a result of violence meted out 
to them on account of their gender or age respectively. Many women and 
children experienced domestic violence, including financial abuse, 
abandonment and eviction from their homes.18 Traditional approaches to 
violence did not take into adequate consideration the multifaceted forms 
of violence against women and children.19 
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The VAPP Act 2015 provides extensive protection to women and children 
in IDP camps against violence. Under the Act, a person who willfully 
inflicts or causes physical injury to another commits an offense and liable 
to term not exceeding 5 years imprisonment and fine not exceeding 100k.20 
In addition, section 1(3) of the Act empowers the Court to award 
compensation to victims of violence. Section 4 also criminalises willfully 
placing a person in a state of fear of physical violence. Another important 
protection under the Act is section 13 which makes forced isolation from 
family and friends an offence. This way, women and children in IDP 
camps are entitled to be with members of their families. The definition of 
rape under the Act offers wider protection for women and girls in IDP 
camps.21 Similarly, section 16 of the Act makes it a criminal offense for a 
person to abandon his spouse, children and other dependants without 
sustenance. 
Although the provisions of the Act are very extensive, the major limitation 
with regards to women and children in IDP camps is implementation. 
Section 28 of the Act allows a person who is a victim of violence or likely 
to be a victim of violence to apply to the Federal High Court for Protection 
Order against a named person (Respondent). If the Court is satisfied that 
the Respondent has committed, is committing or likely to commit violence 
against the person, the Court shall issue Protection Order in favour of the 
Applicant.22 This provision in practical terms offers no real protection to 
women and children in IDP camps. First, their ability to access a High 
Court from IDP camps is very limited. Secondly, litigation takes years in 
Nigeria and this may include proceedings to obtain Protection Order. 
Thirdly, Protection Order only mandates the named Respondent not to 
carry out any act of violence against the person. It does not affect third 
parties who are not named as Respondents. A woman or child who is a 
victim of violence will therefore have to obtain Protection Order against 
every subsequent person threatening him with violence. 
 
Protection under the Child Rights Act 2003 
The Child Rights Act 2003 provides extensive protection for children in 
IDP camps. Section 1 of the Act states that in every action concerning a 
child, whether undertaken by an individual, public or private body, 
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institutions or service, court of law or administrative or legislative 
authority, the best interest of the child shall be the primary consideration. 
The word “shall” makes the provision of a statute mandatory and 
peremptory. In Salik v. Idris,23 it was held thus: 

The word “shall” denotes obligation or a command and gives no 
room for discretion. By its nature, it is mandatory and one cannot 
wriggle out of the same. It imposes a duty. Where a thing shall be 
done, it goes without equivocation that a pre-emptory mandate is 
enjoined. 

 
It has to be noted that the “best interest of the child” is a question of fact 
which is determined having regard to the entire circumstances of each 
case. In Williams v Williams,24 Karibi Whyte, J.S.C stated as follows:  

The determination of the welfare of a child is a composite of many 
factors. Consideration such as the emotional attachment to a 
particular parent, mother or father; the inadequacy of the facilities, 
such as educational, religious, or opportunities for proper 
upbringing are matters which may affect determination of who 
should have custody. What the court deals with is the lives of 
human beings and ought not to be regulated by rigid formulae. All 
the relevant factors ought to be considered and the paramount 
consideration being the welfare of the child. By paramount 
consideration, I mean pre-eminent and superior consideration. 

 
Similarly, in the case of Odogwu v Odogwu,25 Belgore, J.S.C observed as 
follows:  

Welfare of a child is not the material provisions in the house, good 
clothes, food, air-conditioners, television, all gadgets normally 
associated with the middle class, it is more of the happiness of child 
and his psychological development. While it is good a child is 
brought up by complementary care of the two parents living 
happily together, it is psychologically detrimental to his welfare 
and ultimate happiness and psychological development if material 
care, available, is denied him.  

 

                                                           
23

 (2015) All FWLR (Pt. 790) 1307 at 1340. 
24

 (1987)2NWLR (Pt.54) at 89. 
25

 (1992) 2NWLR (Pt. 225) 539. 



The Journal of Law and Policy      Volume 3, Issue 4, 2022 

63 

 

The best interest of the child offers wide standard for protecting children 
including children in IDP camps. Similarly, section 2(1) of the Act 
mandates that a child shall be given protection and care necessary for his 
well‐being. Section 3 of the Act is to the effect that the provisions in 
Chapter IV of the Constitution of the Federal Republic of Nigeria 1999, or 
any successive constitutional provisions relating to Fundamental Rights, 
shall apply as if those provisions are expressly stated in the Act with 
regards to the child. The Act guarantees a child right to survival and 
development.26 Every child is entitled to his privacy, family life and 
home.27 In addition, every child is entitled to respect for the dignity of his 
person, and accordingly, no child shall be‐ 

i. subjected to physical, mental or emotional injury, abuse, neglect or 
maltreatment, including sexual abuse; 

ii. Subjected to torture, inhuman or degrading treatment or 
punishment.28 
 

Section 12 of the Act is to the effect that every child is entitled to rest and 
leisure and to engage in play, sports and recreational activities 
appropriate to his age. Similarly, every child is entitled to participate fully 
in the cultural and artistic activities of the Nigerian, African and world 
communities. 
 
Protection under the National Policy on Internally Displaced Persons 
(IDPs) in Nigeria 2012 
The National Policy on Internally Displaced Persons (IDPs) in Nigeria 
2012 provides important protection for women and children in IDP camps 
in Nigeria. Paragraph 2.4.1 (a) of the Policy recognises that the 
government of the Federal Republic of Nigeria has the primary 
responsibility of protecting and assisting its citizens in the event of 
internal displacement. Government like most legal terms does not yield 
easily to definition.  Section 318 of the Constitution of the Federal 
Republic of Nigeria, 1999 provides: „Government‟ includes the 
Government of the Federation, or of any State, or a local government 
council or any person who exercises power or authority on its behalf‟. The 
Black‟s Law Dictionary, defines government to mean inter alia, an 
organisation through which a body of people exercises political authority; 
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the machinery through which sovereign power is expressed.29 It includes 
„any person who exercises power or authority‟ on behalf of the State 
whether at Federal, State or local level. As a process, government 
incorporates all the process and procedures in the administration of a 
State.30 
It is not clear why the Policy vests the duty only on the government of the 
Federation. Moreover, IDP is not a matter under the exclusive legislative 
list.31 Besides, section 14(2)(b) of the Constitution provides that the 
security and welfare of the people shall be the primary purpose of 
government. Government under this section includes the Government of 
the Federation, State and Local Government Area. IDPs should therefore 
come under security and welfare of the people. By limiting the 
responsibility for protecting and assisting IDPs to the Federal 
Government, the Policy has missed a bottom up approach which would 
have been more effective. Moreover, internal displacements happen 
usually in rural communities closer to the Local and State governments.32 
Notwithstanding, the Policy contains other important provisions. 
Paragraph 2.4.1 (d) states that designing, planning, implementation, 
monitoring and evaluation of interventions targeting internally displaced 
persons or their host communities must actively involve them at all stages. 
They must be carried along in decision-making processes, and be duly 
consulted and informed on decisions related to their relocation, provision 
of relief, rehabilitation, return, resettlement or re-integration. They must 
also be actively involved in the management of relief, resettlement and 
rehabilitation camps, and conscious effort must be made to include 
women and children in such decision-making processes. This takes a 
democratic approach to management of IDPs and provides important 
decision making powers for women and children in IDP camps which 
they can take advantage to protect themselves. 
Unlike the general rights contained in the Constitution, the Policy 
provides for rights specifically targeted at IDPs while taking their peculiar 
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vulnerability into consideration. For instance paragraph 3.1.1(c) provides that 
IDPs shall have- 
i.  The right to seek safety in another part of the country; 
ii.  The right to leave their country; 
iii.  The right to seek asylum in another country; and 
iv.  The right to be protected against forcible return to or 

resettlement in any place where their life, safety, liberty and/or 
health would be at risk. 

 

IDPs also have a right to request and receive protection and assistance from 
the state and local authorities and shall not be punished or persecuted for 
making such a request.33 
Paragraph 4.1 details the obligations of government with regards to IDPs 
which include: 
i. Preventing all causes of displacement in Nigeria and minimise its 

adverse effects 
ii. Collecting data on the number and conditions of internally displaced 

persons in Nigeria 
iii. Supporting training on the rights of internally displaced persons among 

all relevant government authorities, host communities and the IDPs 
themselves. 

iv. Creating a legal framework for upholding the rights of internally 
displaced persons including domestication and implementation of the 
Kampala Convention. 

v. Creating the institutional framework for effectively coordinating all 
interventions targeting all phases of internal displacement in Nigeria. 

vi. Ensuring the active participation of internally displaced persons in 
decision making 

vii. Supporting durable solutions from prevention of displacement to long 
term development goals. 

viii. Allocating adequate resources to tackling the problem of internal 
displacement through the various intervening ministries, departments 
and agencies of government. 

 

In order to address the coordination gaps in responding to internal 
displacement in Nigeria, the president is to designate a focal coordinating 
institution under the Presidency to provide overall leadership and 
coordination on IDP issues and the implementation of the provisions of this 
policy framework.34 

                                                           
33

 National Policy on Internally Displaced Persons (IDPs) in Nigeria 2012, paragraph 3.1.1(d). 
34

 (n 69) Para 5.3.1. 
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Current Realities in the Legal Protection of Women and  
Children in IDP Camps 
In Nigeria, the violence caused by the Boko Haram and other insurgent 
groups, specifically in the northern parts, has resulted in more than a 
million people being displaced.35 Izzi and Adiela,36capture the situation 
thus: 

Many IDP camps is Nigeria are characterized by make shift 
structures which are usually overstretched and inadequate for the 
number of users. They are usually overcrowded with very limited 
access to basic hygiene and health services. The nature of 
challenges faced by women in IDP camps include hunger caused 
by shortage in the supply of food; sexual exploitation; rape; 
molestation; restricted movement; and poor sanitation caused by 
inadequate toilet and waste disposal facilities. 

 
It has been observed that “sexual exploitation goes on daily on the camps 
as displaced persons have to be married or attached sexually to camp 
officials in order to get the best supply of aids. Some of the women get 
involved in sexual relationships with these camp officials believing they 
are married, only to later discover that the “camp officials” are not 
prepared for any serious commitment whatsoever, only for sexploitation. 
Therefore, they face the risk of getting pregnant for the enemy soldiers or 
soldiers placed in charge of their safety and security within the IDP camp. 
Women also get raped by these camp officials. 
IDPs have limited physical assets, savings, investments, or operational 
business capital. IDPs are separated from their extended social network 
structure that existed in their original locations which, in line with cultural 
practices, often represents the only reliable form of insurance many, 
especially rural, populations can rely upon.37 Women make up more than 
50 percent of the IDP population in Nigeria. And as they are forced to 
survive on less than ₦780 (US $1.90), their livelihoods are largely reliant 
on goodwill donations from charitable and government organizations. 

                                                           
35

 A S Barau, ‘Boko Haram: Protection Issues for Displaced and Distressed Women and Children in 
Northern Nigerian Cities’ *2018+, available < https://pubs.iied.org/pdfs/10842IIED.pdf > Accessed 
June 24, 2022. 
36

 M O Izzi and O N P Adiela ‘Appraising the Rights of Women in Internally Displaced Persons’ 
Camps in Nigeria’ *2021+ (1)(1) International Journal of Law, Justice and Jurisprudence, 20, 23. 
37

 J Ishaku and others, Building the Resilience of Internally Displaced Persons in Nigeria (Centre 
for the Study of the Economics of Africa, 2020) 13. 
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Consequently, due to overlapping vulnerabilities related to economic 
security and protection, many find themselves at risk of sexual and 
gender-based violence in the camps.38 
The problem of these vulnerable groups of Nigerian citizens is a testimony 
of the total neglect from the government as they prefer to rehabilitate 
repentant Boko Haram members while those they killed their relatives, 
houses and properties are allowed to die in hunger and grief.39 The 
totality of the above evidences the inadequacy of the total legal framework 
for protection of women and children in IDP camps. The current reality 
therefore is a total disconnect between the legal protections available and 
protection offered women and children in IDP camps in real terms. The 
protection therefore exists in Statutes, Charters, Conventions and Policy 
without real implementation. 
 
Summary of Findings 
Internally Displaced Persons refer to persons who have been forced to 
flee their homes of habitual residence, in particular, as a result of or in 
order to avoid the effects of armed conflict, situations of generalised 
violence, violation of human rights or natural or human-made disasters, 
and who have not crossed an internationally recognised State border. 
Involuntary departure and the fact that the individual remains within 
his/her country are the two defining elements of IDPs which 
distinguishes them from refugees. It is clear that there are several laws 
and policies which offer protection to women and children in IDP camps. 
At the national level, legal protection exists in the Constitution of the 
Federal Republic of Nigeria 1999 (as amended) , Child Rights Act 2003, 
Violence against Persons (Prohibition) Act 2015, Criminal Code Act 1916 
(as amended), Compulsory, Free Universal Basic Education (UBE) Act 
2004, Trafficking in Persons (Prohibition) Enforcement and 
Administration Act 2015 and the National Policy on Internally Displaced 
Persons (IDPs) in Nigeria 2012. 
 
  

                                                           
38

 J N U Ejikeme, I Ifeanyi and O C Ukaogo ‘Sexual Violence and the Plights of Internally Displaced 
Persons During the Covid-19 Pandemic Lockdown in Nigeria’ *2021+ (13)(3) Rupkatha Journal on 
Interdisciplinary Studies in Humanities, 1, 8. 
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Conclusion 
The rising spat of insecurity occasioned by the boko haram insurgency, 
banditry, farmers/herders clashes and other forms of hostilities continue 
to result in internal displacements across Nigeria. This is in addition to 
displacements caused by natural disasters such as flooding. The number 
of IDPs in Nigeria has therefore remained on steady increase over the 
years. IDPs in Nigeria like other countries are often obligated to settle 
into camps. The conditions of the camps are often worrisome with 
women and children being the most vulnerable. 
In Nigeria, although there is no specific legislation that provides legal 
protection for women and children in IDPs, they are nonetheless, 
protected by the general legal framework of rights. This is because IDPs 
are citizens who are merely displaced. Accordingly, they are still entitled 
to all the rights and privileges which citizens are entitled to. Under the 
Constitution of the Federal Republic of Nigeria 1999 as amended, the 
rights include right to life, dignity of the human person, personal liberty 
and right to privacy. For children in IDP camps, the Child Rights Act 
2003 particularly offers extensive rights which they are entitled to benefit 
from. 
However, the ability of women and children in IDP camps to access and 
take advantage of these rights is particularly challenging. Displaced 
persons are generally handicapped financially. This seriously impedes 
their ability to access the courts for enforcement of their rights. The delay 
in the judicial process is also another challenge. Moreover, there is totally 
no institution or agency specifically saddled with the responsibility to 
address the challenges of women and children in IDP camps. The 
National Agency for Prohibition of Trafficking in Persons which is 
required to extend its mandate to addressing the plight of IDPs is 
handicapped by several bottlenecks such as inadequacy of funds and 
lack of personnel. Rights in statute books, conventions and policies 
have no real protective value for women and children in IDP camps 
without their full and transparent implementation. In the current reality 
therefore, despite existing frameworks for legal protection of women and 
children in IDP camps, they remain exposed to all forms of exploitation, 
inhuman and degrading treatments. 
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Recommendations 
a) Enactment of Specific Legislation on IDPs 
The absence of specific legislation to address the plights of women and 
children in IDPs has been identified as a major challenge to effective 
protection of women and children in the camps. The National Policy on 
IDPs although broad, lacks the binding force of law necessary to translate it 
into effective legal protection. It is therefore recommended that a specific 
legislation be enacted by the National Assembly to address the issue of IDPs 
and more specifically, the challenges faced by women and children in IDP 
camps. The United Nations Guiding Principles on IDPs and the Kampala 
Convention should be used as models in the framing of the legislation. The 
examples of Columbia and Ukraine should provide further guidance. 
 
b) Creation of National Commission for IDPs 
The effectiveness of the suggested new legislation on IDPs will depend 
largely on its enforcement. Accordingly, it is suggested that a National 
Commission for IDPs should be created under the Law. The Commission 
should be given the statutory mandate to protect IDPs including women 
and children in IDP camps. Rights which vest in IDPs both under the new 
law and the Constitution should be enforceable against the Commission. 
The Commission should also have the mandate to undertake litigations on 
behalf of IDPs or a group of them. It is further recommended that a robust 
funding mechanism should be created for the Commission with extensive 
transparency frameworks. 
 
c) Adoption of Preventive Approach to Displacement 
In the case of Nigeria, the major cause of displacements is insecurity. 
Insecurity is also a major threat to a durable solution that will allow women 
and children in IDP camps to return home. Consequently, it is 
recommended that Nigeria should adopt a preventive approach to 
displacement which is focused on addressing insecurity across the country. 
Without this approach, the number of IDPs will continue to increase and a 
durable solution will remain a mirage. Addressing insecurity will also offer 
better opportunities for women and children in IDP camps to return home. 
 
d) Enforcement of Law 
Laws are made to achieve an aim in a society, the absence of a monitoring 
team to supervise the enforcement of these laws will leave the internally 
displaced persons in a hopeless situation in Nigeria. 
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